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1  For purposes of citation, the declarations of the four individual defendants, Alvaro, Perez,
Saucedo, and Ronen, previously filed in opposition to the Maltezes’ unsuccessful TRO petition
will be referred to as “TRO Decl.”  The declarations made by defendants in support of this
motion will be referred to as “Mot. Decl.”
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I.  INTRODUCTION

Plaintiff Marvin Maltez hired two day laborers, defendants Israel Mendez Alvaro and

Miguel Perez, to install carpets for his company, CMTM Vacuum and Carpet Center, which he

owns and operates with his wife, plaintiff Cynthia Maltez.  But the workers were never paid what

was promised, and indeed they are still owed more than $20,000.  Because the abuse of day

laborers by employers is a serious and chronic problem in the Bay Area, and because the plight of

Alvaro and Perez is particularly egregious, attorneys for defendant La Raza Centro Legal’s Day

Labor Program decided to bring their case into the public spotlight.  To that end, the Day Labor

Program and its supporters held public pickets in front of the Maltez residence – which doubles

as the only business location for CMTM – and conducted a letter-writing campaign demanding

the wages that are owed.

In response, the Maltezes filed this action against Alvaro and Perez, La Raza, and its legal

staff, defendants Renée Saucedo and Hillary Ronen, claiming among other things that defendants

stalked, defamed, and otherwise harassed the Maltezes and their family.  The suit is groundless,

and its true purpose is clear:  to chill the advocacy work undertaken by La Raza on behalf of

Alvaro and Perez in particular and day laborers in general.  Because this purpose falls squarely

within the scope of the anti-SLAPP statute, defendants now move to strike the complaint in its

entirety.

II.  FACTS

A. Maltez Hires Alvaro and Perez as Day Laborers

Alvaro and Perez moved from Chiapas, Mexico to San Francisco two years ago to find

work to support themselves and their families.1  (Alvaro and Perez TRO Decls., p. 1)  Like many

undocumented immigrants from Latin America, they began frequenting Cesar Chavez Street
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seeking work as day laborers or “jornaleros,” i.e., workers who informally exchange their labor

for individually negotiated wages, predominantly in construction-related trades.  On any given

day, countless subcontractors, building managers, and others cruise Cesar Chavez and hire these

men to help work their construction projects, repair and maintain their buildings, and mow their

lawns. 

It was on Cesar Chavez in February 2003 that Marvin Maltez, owner of CMTM Vacuum

and Carpet Center, approached Alvaro to help install carpets in homes and hotels around San

Francisco.  (Alvaro Mot. Decl., ¶ 1.)  Maltez promised him $8 an hour in wages, and asked him

to help find other workers to hire as well.  (Id.)  Alvaro recommended three friends, including

Perez, whom Maltez also hired at the promised rate of $8 an hour.  (Id.)

For four months, Alvaro, Perez and the two other day laborers worked for Maltez at

various hotels in the Bay Area and around Northern California.  Although Maltez had promised

to pay them on a weekly basis, none was ever paid in full. (Alvaro and Perez TRO Decls., p. 2.) 

Instead, they were paid small amounts on an irregular basis and told that the rest of their earned

wages would come later, after Maltez received payment from his customers.  As newly arrived

immigrants, the workers were in a financially vulnerable position, and they could not afford the

delay.  They repeatedly asked to be paid in full as promised, but instead the arrearages mounted. 

(Alvaro and Perez Mot. Decls., ¶ 2.)  

B. Alvaro and Perez Seek Help from La Raza

After several attempts to recover their wages directly, the four workers sought help from

lawyers at Centro Legal de La Raza, an organization devoted to assisting the Latino immigrant

community in the Bay Area.  (Ronen TRO Decl., p.1.)  Attorneys for La Raza contacted Maltez

and arranged a meeting to settle the outstanding wages, which had grown to exceed $20,000 for

Alvaro and Perez.  (Ronen Mot. Decl., ¶ 4.)  Although he had promised to attend the meeting,

Maltez never showed up, and he stopped answering his phone.  As a result of their increasingly

dire finances, the two other workers left the country without being paid.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
2 In response to the Labor Commission complaints, Alexandro Maltez, as the purported
true owner of CMTM, filed a denial of all liability to Alvaro and Perez in December 2003.  The
Labor Commission proceeding remains pending as of this date. (Ronen Decl., ¶3.)
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Alvaro and Perez refused to give up on collecting the money they were owed, and instead

sought the help of the San Francisco Day Labor Program, a project of La Raza.  It was there they

met Saucedo, an attorney who has worked for the Day Labor Program for 13 years.  (Saucedo

TRO Decl., p. 1).  Saucedo helped them prepare and file Labor Commission complaints in

September 2003 to collect their unpaid wages.  (Ronen Mot. Decl., ¶ 3, Ex. A.)  But due to the

months of delay involved in that process2, and the risk that Alvaro and Perez (like the two other

workers Maltez never paid) would have to leave the country, the Day Labor Program also

initiated community-based action on their behalf.

C. The First Picket (August 13, 2003)

After Saucedo tried without success to contact Maltez by telephone, she went with Alvaro

and Perez and some 10-12 other day laborer supporters and attempted to collect their wages

directly from Maltez at 4117 Rifle Lane in Oakland, his residence and the sole business location

for CMTM.  (Saucedo Mot. Decl., ¶ 3.)   Alvaro and Perez were familiar with 4117 Rifle because

it was where they loaded the CMTM van with carpet and tools before each job, and it was where

Maltez’s wife Cynthia would pay them their wages (though never as much as they were owed). 

(Alvaro and Mendez Mot. Decls., ¶ 2.)

Upon arriving at 4117 Rifle, Saucedo, Alvaro and Perez knocked on the door, explained

to Maltez why they were there, and asked to speak with him.  Maltez slammed the door in their

faces.  The group then began to march peacefully on the public sidewalk, holding signs and

chanting phrases such as “Marvin, Marvin, pay your workers,” “Si se puede (yes you can),” and

“We want justice.”  (Saucedo Mot. Decl., ¶ 3.)

The police arrived not long after the picketing began, apparently called by Maltez.  After

Alvaro and Perez explained through Saucedo why they were there, the police officers asked them

each to write down the amount they were owed and then entered the house and met with Maltez. 
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He admitted that he owed the workers money, and he promised the police he would contact

Saucedo to make arrangements for payment if everyone left.  The group immediately did so, and

Saucedo waited to hear from Maltez.  She never did.  (Saucedo Mot. Decl., ¶ 4.)

D. The Second Picket (August 22, 2003)

Nine days later, Alvaro, Perez, and Saucedo returned to 4117 Rifle, along with a group of

10-15 others, to peacefully picket for payment of the wages owed.  Maltez again called the

police.  Once again, he promised that if the workers left the sidewalk in front of his house, he

would come to La Raza’s offices that afternoon and pay the back wages.  The workers, as before,

immediately left and returned to La Raza’s office to wait for Maltez to arrive.  He never

appeared.  (Saucedo Mot. Decl., ¶ 5.)

E. The Third Picket (September 30, 2003)

After another month passed, Alvaro and Perez, accompanied by Saucedo, Ronen (an

attorney who had recently begun working with the Day Labor Program), and around 10 others,

returned to picket on the public sidewalk outside 4117 Rifle.  Maltez either was not home or

quietly remained inside, and the police never were called.  (Ronen Mot. Decl., ¶ 5.)  After two

hours of non-violent marching, chanting and singing, the workers and their supporters left.  They

did leave behind signs that read “The Women’s Collective Supports the Day Laborers,” “Marvin

Obey the Law,” and “Pay Us for Our Work.”  These signs were left to inform Maltez that the

picketing had occurred that day.  (Id..)

F. The Fourth Picket (November 10, 2003)

After five months of futile efforts to collect the wages they were owed, Alvaro and Perez,

with Saucedo, Ronen, and around 25 supporters, returned once more to 4117 Rifle.  This time,

they invited the media in order to highlight their case as an especially egregious example of

employer exploitation of day laborers.  (Ronen Mot. Decl., ¶ 6.)  The event was covered by local

television, Channels 14 and 48, which filmed the group chanting, singing and marching

peacefully.  The picketers passed out leaflets to neighbors and other passersby, many of whom
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chose to stay and talk with members of the Day Labor Program and offered their support to

Alvaro and Perez.  (Ronen Mot. Decl., ¶ 6, Ex. C.)  

As with the third picket, Maltez never appeared.  After four hours, the police arrived and

asked the group to take down two small tents they had set up on the sidewalk.  The tents were

promptly removed, and all trash was picked up from the area.  The group again left some of their

signs to let Maltez know they had been there.  No one heard from Maltez. (Ronen Mot.Decl.,¶7.)

G. The Letter-Writing Campaign

As the holidays approached, and Alvaro and Perez grew more desperate to collect their

wages, Ronen wrote Maltez a letter to discuss settling the case.  (Ronen Mot. Decl., ¶ 8, Ex. D.)  

Maltez never responded.  Ronen then organized with members of the Day Labor Program, as

well as members of various workers,’ human rights and immigration rights organizations, to

write letters to Maltez asking him to stop violating the law and pay Alvaro and Perez.  A typical

letter stated:

I am writing to you because I am outraged by your treatment of two workers,
Israel Alvaro and Miguel Perez . . . You have violated the right of Alvaro and
Perez to a living wage.  They have worked long hours without days off for which
they have not been paid . . . We are sure you are enjoying an income that allows
you to support your family and enrich yourselves, but you are doing so on the
backs of others you are exploiting . . . We urge you to do the right thing and make
these workers whole.  The worker’s lawyer, Hillary Ronen, is ready and willing to
discuss this matter with you at any time.

(Ronen Mot. Decl., ¶ 8, Ex. E. (Letter from Karl Kramer of the San Francisco Living Wage

Coalition dated December 31, 2003).)  Over 50 letters, in both English and Spanish, were sent to

4117 Rifle.  Maltez never responded to any of them.  (Id.)

H. Media Publicity

Local news organizations continued to take an interest in the story.  On January 16, 2004,

Ronen and Alvaro were interviewed by Fabienne Rodriguez of Hardknock Radio, a community

radio program broadcast on 89.3 and 94.3 FM in Berkeley.  During that interview, Ronen

discussed the serious and widespread problem of day laborer abuse by employers:  
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 . . . [T]here hasn’t been that many demographic studies done in San Francisco,
but  . . .UCLA conducted a pretty extensive demographic study in Los Angeles,
and I’m pretty sure that the trends are probably pretty similar here.  And they
interviewed 481 day laborers in Los Angeles and kind of canvassed every corner
and place where day laborers look for work in Los Angeles.  And they found that
half of the 481 day laborers that they interviewed had at least one experience of
unpaid wages, where they worked for the employer and then were ditched at the
end of the day, or were paid less than the agreed upon wages.  And informally,
from what I’ve seen while working with the Day Labor Program, it seems about
similar.  I get at least three new cases a week  . . . .

(Ronen Mot. Decl., ¶ 9, Ex. F(Transcript of January 16, 2004 Radio Interview, p.3).)  Ronen

went on to explain why the Day Labor Program chose to put this case in the public spotlight:

And one of the reasons that we chose Israel and Miguel’s case to, you know,
really put, launch a full scale campaign to try to recover these wages is because
it’s such an egregious case.  Twenty thousand dollars is more than the, the regular
case that we see.  But also because there is an enforcement problem.  Even if we
get a judgment through the formal legal channels, whether it be in superior court
or whether it be before the Labor Commission, it then becomes a problem
oftentimes of enforcement.  And it’s a very expensive process to make the
employer pay on the judgment, or they just don’t show up at the hearings and we
can’t find them.  And so, one of the ways that we can assure that the workers will
get paid is by, you know, having protests in front of the employers’ house, and
launching more organized informal campaigns.  

And also really to get kind of the word out and the knowledge out to employers in
the Bay Area that day laborers are an organized community, they’re supported by
non-profit organizations, and we’re going to fight every case and get these wages
for these workers.  You know, that employers cannot exploit this community like
they’ve been doing. 

(Id.) 

During the same radio interview, Alvaro also spoke about the efforts of the Day Labor

Program and the effect its picketing was having:

[broadcast translation from the Spanish]  Many people from the Day Labor
Program have supported us.  We are very grateful for the help and support,
especially support in accompanying me to look for my boss. . . . I am really
grateful, especially because they made me realize that it’s important to fight for
my right to get paid.  There are a lot of people who believe that we shouldn’t have
any rights.  They’ve countered that attitude, and for that I am eternally grateful.

(Id. (Transcript, p.4).)
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I. The Maltezes’ Failed TRO Application

Two weeks after the broadcast interview, Maltez and his wife filed a petition in this court

for a restraining order against Alvaro, Perez, Ronen, Saucedo, La Raza Centro Legal, its Day

Labor Program, and La Colectiva de Mujeres (another program of La Raza).  (Ronen Mot. Decl.,

¶12, Ex. I.)  In their joint declaration supporting the petition, the Maltezes admitted that:

• They hired Alvaro and Perez to install carpet at the rate of $320 for Monday
through Friday, and $384 for work done Monday through Saturday.  (Id. (TRO
Pet., ¶¶ 4, 5).)

• Alvaro and Perez worked full weeks through the end of June 2003.  (Id. (TRO
Pet., ¶ 6).)

• Neither was paid in full because of “lack of funds” (with the Maltezes claiming
Alvaro was due only $2,040 and Perez $2,010).  (Id. (TRO Pet., ¶¶ 7,8).)

The Maltezes then alleged that “all of the Defendants have engaged in harassing us and

our family for a period of more than six months and they have enlisted the other defendants [sic]

to slander us and tell lies about us in the community.”  (Id. (TRO Pet., ¶ 9).)  The Maltezes

claimed among other things, that:

• Their children felt “humiliated” and “terrible” when asked at school about the
Hardknock radio interview  (Id. (TRO Pet., ¶ ¶ 10,11).)

• Two unidentified women stood in front of 4117 Rifle on different days in
December, for a couple minutes, and then left  (Id. (TRO petition, ¶¶ 12, 13).)

• The letters they received from the Day Labor Program’s writing campaign were
“obviously . . . designed to defame and harass us” (Id. (TRO Pet., ¶ 17).)

• “The protestors arranged for Channel 14, Spanish language TV, to be present, and
untrue and defamatory statements were broadcast against us all over the Bay area”
(Id. (TRO Pet., ¶ 21).) 

• On August 18, 2003, a television camera crew filmed the Maltezes as they left the
house and they “trespassed on our property and blocked the driveway not allowing
us to leave” (Id. (TRO Pet., ¶ 24)) and that “we kept a chicken as a pet and we
found it dead after they left” (Id. (TRO Pet., ¶ 26).) and 

• There was a threatening phone call (date unidentified) where “One [or] more of
the Defendants has threatened to burn our house down” (Id. (TRO Pet., ¶ 39).)
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3 Determined not to let the Maltezes use this litigation to bring a halt to their advocacy, the
Day Labor Program recently organized another picket at 4117 Rifle.  The picket took place on
April 6 and was attended by around 25 people and, like the four before it, was entirely peaceful. 
The police observed the picket and issued no citations or orders to disperse.  Local media,
including a reporter from the U.C. Berkeley student radio station, also came and conducted
interviews.  The Maltezes were home during the event but did not meet or interact with anyone
involved.  (Ronen Mot. Decl., ¶ 13.)
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In her declaration opposing the TRO petition, Ronen denied all of the Maltezes’

allegations, and highlighted the non-violent advocacy work of the Day Labor Program in support

of Alvaro and Perez and other exploited day laborers:

The day labor community in San Francisco is extremely vulnerable to employer
abuse.  I receive multiple cases each week of day laborers who were ditched by
their employer after working long hours without pay.  The public nature of
pickets, like those against Marvin and Cynthia Maltez, not only function to
recover unpaid wages in the particular case, but also serve the goal of informing
the public of this chronic abuse that day laborers face and warn the public about
unscrupulous employers.  Therefore, after making conscientious attempts to
negotiate and settle disputes with employers, the Day Labor Program often uses
public pickets to recover unpaid wages.

I participated in two pickets in front of the Maltez home on or around
September 30, 2003 and November 10, 2003.  During the pickets we were careful
to remain on public property at all times, were careful to remove our belongings
(except on two occasions where we left our signs to let the Maltezes know we had
been at their home), and acted at all times in a non-violent fashion.  The pickets
were not angry.  To the contrary, we celebrated the power of organizing through
song and chants about peace and justice.  Furthermore, the fact that the police
never ordered us to leave the premises is testament to the peaceful nature of the
protests.

(Ronen TRO Decl., p. 2:12-26.)  Alvaro and Perez, as well as Saucedo, submitted similar

declarations denying all of the Maltezes’ allegations.  (Ronen Mot. Decl., ¶ 12, Exs. J, K and L.) 

A hearing on the TRO petition was held on March 19 before Judge Kavner in

Department 4.  There were no findings of fact for the record but, after meeting with attorneys for

both parties in chambers, Judge Kavner denied the Maltezes’ petition.3

J. The Present Action and This Motion to Strike.

On the same day their TRO was denied, the Maltezes filed this action.  Their complaint,

which also adds their four children as plaintiffs, is based on the same allegations as those made in
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4 The complaint also includes an eighth claim for “punitive damages and attorney’s fees.” 
Because neither form of relief constitutes a valid separate cause of action under California law,
(McLaughlin v. National Union Fire Ins. Co., 23 Cal. App. 4th 1132, 1164 (1994); Santisas v.
Goodin, 17 Cal. 4th 599, 605 (1998)), this claim will not be further addressed by this motion.  

5 On April 19, defendants filed their answer to the unverified complaint with a general
denial and an affirmative defense based on Code of Civil Procedure section 425.16.  
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the TRO petition, contains the same admissions, and asserts claims for: (1) intentional infliction

of emotional distress; (2) negligent infliction of emotional distress; (3) false imprisonment; (4)

defamation; (5) violation of the right to privacy; (6) stalking; and (7) trespass.4  The complaint

seeks compensatory damages for lost wages in unspecified amount for the Maltezes, medical

expenses in unspecified amount for the Maltezes and their children, and general damages,

including pain and suffering, for the Maltezes and their children in the amount of $500,000 each.5

Defendants now move under Code of Civil Procedure section 425.16, the anti-SLAPP

statute, to strike the complaint in its entirety because (a) plaintiffs’ complaint is based on the

exercise of free speech by defendants and their supporters in connection with a public issue,

namely, the mistreatment and exploitation of Alvaro, Perez, and other day laborers, and (b) the

Maltezes have not and cannot demonstrate a probability of prevailing on any of their claims.

III.  ARGUMENT

Plaintiffs’ complaint is a classic SLAPP suit – an effort to chill constitutionally protected

speech and conduct.  Peaceful picketing, leafleting, letter writing and communicating with the

public through the press are core First Amendment activities.  Organization for a Better Austin v.

Keefe, 402 U.S. 415 (1971); Thornhill v. Alabama, 310 U.S. 88 (1940); In re Lane, 71 Cal.2d

872 (1969); Paradise Hills Associates v. Procel, 235 Cal. App. 3d 1528 (1991); Pittsburg

Unified School District v. California School Employees Association, 166 Cal. App. 3d 875

(1985).  They cannot be enjoined, Keefe, and they cannot form the basis for tort actions – 

whatever their label – for money damages.  Blatty v. New York Times, 42 Cal.3d 1033 (1986).

A. An Anti-SLAPP Motion to Strike Involves a Two-Part Analysis. 
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6 “SLAPP” is an acronym which stands for “strategic litigation against public
participation,” originally coined in a 1988 law review article which studied this form of litigation
abuse as a growing trend.  Briggs v. Eden Council For Hope & Opportunity, 19 Cal.4th 1106,
1109, fn. 1 (1999).     
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In 1992, the Legislature found a “disturbing increase in lawsuits brought primarily to chill

the valid exercise of the constitutional rights of freedom of speech and petition for the redress of

grievances,” and responded by enacting the anti-SLAPP statute.  Code of Civil Procedure section

425.16(a)6.  Monterey Plaza Hotel v. Hotel Employees & Restaurant Employees, 69 Cal. App.

4th 1057, 1063 (1999).  The statute also incorporates the Legislature’s express declaration "that it

is in the public interest to encourage continued participation in matters of public significance,

and that this participation should not be chilled through abuse of the judicial process.”  Code of

Civil Procedure section 425.16(a).  In 1997, the statute was amended to clarify the legislative

intent that, consistent with its remedial purpose, “this section shall be construed broadly.”  Code

of Civil Procedure section 425.16(a); Equilon Enterprises v. Consumer Cause, Inc., 29 Cal.4th

53, 60 (2002).

The statute establishes an expedited procedure for identifying and eliminating SLAPP

suits:  a special motion to strike, commonly called an anti-SLAPP motion.  Section 425.16(b)(1)

defines the types of claims subject to the anti-SLAPP procedure:

A cause of action against a person arising from any act of that person in
furtherance of the person's right of petition or free speech under the United States
or California Constitution in connection with a public issue shall be subject to a
special motion to strike unless the court determines that the plaintiff has
established that there is a probability that the plaintiff will prevail on the claim.

An “act in furtherance of a person’s right of petition or free speech” is defined in section

425.16(e) as including four different forms of communication or conduct, the last three of which

have pertinence here:

As used in this section, “act in furtherance of a person’s right of petition or free
speech under the United States or California Constitution in connection with a
public issue” includes:  

* * *
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7 In making this required threshold showing, the defendant is not required to prove that
plaintiff’s challenged cause of action was asserted with a subjective intent to chill defendant’s
speech or activity, Equilon Enterprises, LLC v. Consumer Cause, Inc., 29 Cal. 4th 53, 58-67
(2002), nor is defendant required to prove that the cause of action has in fact had a chilling effect. 
City of Cotati v. Cashman, 29 Cal. 4th 69, 75-76 (2002). 
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(2)  any written or oral statement or writing made in connection
with an issue under consideration or review by a legislative,
executive, or judicial body, or any other official proceeding
authorized by law;

(3)  any written or oral statement or writing made in a place open
to the public or a public forum in connection with an issue of
public interest; 

(4)  or any other conduct in furtherance of the exercise of the
constitutional right of petition or the constitutional right of free
speech in connection with a public issue or an issue of public
interest.

Courts have interpreted the anti-SLAPP statute as triggering a two-step analysis. 

Navellian v. Sletten, 29 Cal.4th 82, 88 (2002).  First,

the court decides whether the defendant has made a threshold showing that the
challenged cause of action is one ‘arising from’ protected activity. . . . In the anti-
SLAPP context, the critical point is whether the plaintiff’s cause of action itself
was based on an act in furtherance of the defendant’s right of petition or free
speech.  “A defendant meets this burden by demonstrating that the act underlying
the plaintiff’s cause of action fits one of the categories spelled out in section
425.16, subdivision (e).”

City of Cotati v. Cashman, 29 Cal.4th 69, 76 and 78 (2002) (citations omitted; emphasis in

original).7

Second, once the defendant makes such a showing, the court must then “consider whether

the plaintiff has demonstrated a probability of prevailing on the claim.”  City of Cotati, 29

Cal.4th at 76.  This means that the plaintiff must:

demonstrate that the complaint is both legally sufficient and supported by a
sufficient prima facie showing of facts to sustain a favorable judgment if the
evidence submitted by the plaintiff is credited.  In deciding the question of
potential merit, the trial court considers the pleadings and evidentiary submissions
of both the plaintiff and the defendant (§ 425.16, subd. (b)(2)); though the court
does not weigh the credibility or comparative probative strength of competing
evidence, it should grant the motion if, as a matter of law, the defendant's
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evidence supporting the motion defeats the plaintiff's attempt to establish
evidentiary support for the claim.

Wilson v. Parker, Covert & Chidester, 28 Cal.4th 811, 821 (2002).  In satisfying this burden, the

plaintiff is not permitted to merely rest upon the allegations of the complaint but must instead

present “competent, admissible evidence” demonstrating the requisite probability of success on

the claims pleaded.  ComputerXpress, Inc. v. Jackson, 93 Cal. App. 4th 993, 1010 (2001).

B. The Motion to Strike Meets the First Prong of the Anti-SLAPP Analysis Because
Defendants’ Advocacy on Behalf of Alvaro and Perez Concerned an Issue Under
Consideration by the Labor Commission, Namely, Their Unpaid Wages.

As earlier noted, section 425.16(e)(2) defines protected conduct in furtherance of a

person’s right of petition or free speech to include “any written or oral statement or writing made

in connection with an issue under consideration or review by  . . . any  . . . official proceeding

authorized by law.”  This provision is directly applicable here.  Both Alvaro and Perez, with the

assistance of Saucedo and La Raza, filed wage complaints with the Labor Commission in

September 2003 against the Maltezes and their business, CMTM.  The wage claims are disputed

before the Commission, and that case remains pending to this date.

California courts have construed the reference to “official proceeding” in section

425.16(e)(2) as extending to such administrative actions as Labor Commission wage cases.  See,

e.g., Briggs, 19 Cal.4th at 1115 (“official proceeding” construed to apply to HUD investigation); 

ComputerXpress, Inc. v. Jackson, 93 Cal. App. 4th 993, 1009 (2001) (SEC investigations and

hearings);  Braun v. Chronicle Publishing Co., 52 Cal. App. 4th 1036, 1049 (1997) (investigative

audit by state auditor); Dove Audio, Inc. v. Rosenfeld, Meyer & Susman, 47 Cal. App. 4th 777,

784 (1996) (investigation by Attorney General); Dixon v. Superior Court, 30 Cal. App. 4th 733,

743 (1994) (public review period proceedings under California Environmental Quality Act

(CEQA)).    

All of the public advocacy complained of by plaintiffs in this action – the protest signs

carried and chants made during the picketing, the leafleting, the letter-writing campaign, and the
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interview statements made during the radio and television broadcasts – constitute “written or oral

statements” made in connection with the issue under consideration/review by the Labor

Commission, namely the demand by Alvaro and Perez to be paid the wages promised and earned. 

Ludwig v. Superior Court, 37 Cal. App. 4th 8, 17 (1995) (under section 425.16(e)(2), “There is no

requirement that the writing or speech be promulgated directly to the official body.”) (emphasis

in original)); Wilcox v. Superior Court, 27 Cal. App. 4th 809, 821 (1994) (noting that statutory

definition of  “act in furtherance” of First Amendment rights “is not limited to oral and written

statements”; thus, statute applies “if the plaintiff’s suit arises out of the defendant’s

constitutionally protected conduct, such as a peaceful economic boycott . . . .”), disapproved on

other gds. by Equilon Enterprises, LLC v. Consumer Cause, Inc., 29 Cal. 4th 53, 67 (2002). 

Finally, “communications preparatory to or in anticipation of the bringing of an action or other

official proceeding . . . are equally entitled to the benefits of section 425.16.”  Briggs, 19 Cal. 4th

at 1115.  As such, all of defendants’ public advocacy complained of by plaintiffs satisfies the

public-interest requirement of 425.16(e)(2).

C. The Motion to Strike Also and Independently Meets the First Prong of the Anti-
SLAPP Analysis Because Defendants’ Advocacy on Behalf of San Francisco’s Day
Laborers Was in Furtherance of an Issue of Public Interest.

In addition, defendants’ advocacy efforts independently satisfy the public-interest

requirement of the statute because of the broader issue they have also addressed, namely, the

chronic and widespread abuse of day laborers in delay and nonpayment of wages by their

employers.  Thus, defendants’ speech and expressive conduct also meets the criteria of section

425.16(e)(3) and (4) as having been “made in a place open to the public or a public forum in

connection with an issue of public interest,” and as “other conduct in furtherance of the exercise

of  . . . the constitutional right of free speech in connection with a public issue or an issue of

public interest.”
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8 The abuse of day laborers’ rights is not confined to California.  A nationwide study
conducted by the National Day Laborer’s Organizing Network, with the assistance of two law
professors at the University of Maryland, found that “Day Laborers are highly vulnerable to
unethical employers who fail to honor their commitment to pay the day laborers for their work.” 
(Ronen Mot. Decl., ¶ 11, Ex. H, p. 2.)  The study noted that this complaint was “pervasive,” and
that employers often told workers “that they cannot afford to pay them because [the employers]
themselves haven’t been paid the money owed them.”  Other frequent abuses include “employers

(continued...)
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1. The Chronic Abuse of Day Laborers Is an Issue of Public Interest.

The plight of Alvaro and Perez is emblematic of the problems that day laborers lined

along city streets throughout California face every day in their struggle to earn money to support

themselves and their families.  Because so many day laborers are undocumented immigrants, as

are Alvaro and Perez, they are particularly vulnerable to exploitation by employers who know

how unlikely it is that these workers will understand their rights or know how to enforce them. 

And, if an employer stalls long enough, his unpaid day laborers might eventually give up and, as

two of Maltez’s workers did here, leave the country.

Although a comprehensive study of day laborers in San Francisco has yet to be

undertaken, in 1999 Dr. Abel Valenzuela of the Center for the Study of Urban Poverty at UCLA

conducted a survey of almost 500 day laborers working in Los Angeles and Orange County.  His

conclusions were summarized in “Day Laborers in Southern California: Preliminary Findings

from the Day Labor Survey.”  (Ronen Mot. Decl., ¶ 10, Ex. G.)  The study confirms that the

experience of Alvaro and Perez is commonplace in California:

Clearly a large percentage of day laborers have experienced a variety of abuses
from their employer.  Non-payment and pay less than agreed had the largest
instances of occurrence as did work-place abuses such as no food, water or breaks. 
Employers knowingly abuse day laborers because they fear few recourses from
their actions.  Employers realize that many day laborers may be in a vulnerable
position with regard to their legal status and their knowledge of workplace and
immigrant rights.  As a result, because day laborers may be less prone to report
abuses and/or notify local police enforcement, employers are able to take
advantage of their position.

(Id., Ex. G, pp. 14, 15.)  The UCLA study found that almost half of all day laborers had

experiences of either being paid less than promised or receiving nothing at all.8 
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8(...continued)
paying less than the wage rate negotiated at the start of the job . . . .”  (Id., p. 5.)

9 See, e.g., Rivero v. American Federation of State, County and Municipal Employees,
AFL-CIO, 105 Cal. App. 4th 913 (2003) (defamation claim by janitorial supervisor at UC
Berkeley campus residential house over disparaging leaflets distributed by eight subordinates and
their union did not concern public issue or issue of public interest); Commonwealth Energy Corp.
v. Investor Data Exchange, Inc., 110 Cal. App. 4th 26 (2003) (corporation’s false advertising
claims against telemarketing firm relating to telemarketing calls to corporate shareholders did not
raise issue of public interest); Consumer Justice Center v. Trimedica Int’l, Inc., 107 Cal. App.
4th 595, 599-602 (2003) (false advertising claim by consumer group against manufacturer of
herbal breast enlargement supplements did not involve issue of public interest).  

10 See, e.g., Fashion 21 v. Coalition for Humane Immigrant Rights of Los Angeles, 04
C.D.O.S. 3439, 3440 (April 21, 2004) (claims of trespass and defamation by women’s clothing
business based on picketing, leafleting, and press releases by immigrant workers rights
organization on behalf of 19 garment workers allegedly exploited in wages and work conditions
involved exercise of free speech in connection with a public issue subject to anti-SLAPP motion
to strike); M.G. v. Time Warner, Inc., 89 Cal. App. 4th 623, 629 (2001) (sports magazine article
regarding child molestation  incidents involving coach of Little League baseball team raised
broader issue of public interest, namely, general topic of molestation in youth sports).   
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2. Defendants’ Public Advocacy Has Extended Beyond the Specific Wage
Dispute with Plaintiffs to the More Widespread Abuse of Day Laborers as an
Issue of Public Interest.

Under the anti-SLAPP statute, an issue of public interest “has been broadly construed to

include not only governmental matters, but also private conduct that impacts a broad segment of

society . . . .”  Damon v. Ocean Hills Journalism Club, 85 Cal. App. 4th 468, 479 (2000).  Of

course, not every private dispute that generates public speech or expressive conduct satisfies the

public-interest criteria of section 425.16(e)(3) and (4).9  However, California courts have

recognized that public speech regarding private disputes does meet the statute’s public-interest

requirement where the statement or expressive activity precipitating the claim “involved conduct

that could affect large numbers of people beyond the direct participants” or where “the claim

involved a topic of widespread interest.”  Commonwealth Energy Corp. v. Investor Data

Exchange, Inc., 110 Cal. App. 4th 26, 33 (2003).10

This case falls squarely within both public-interest criteria.  The advocacy that plaintiffs

seek to chill is intended to affect large numbers of people beyond the direct participants in this
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case.  To be sure, the Maltez residence and family-owned business location was picketed because

Alvaro and Perez deserve to be paid.  But for the Day Labor Program and its supporters, the

picketing served the equally important purpose of highlighting the mistreatment of these

particular workers to inform the general community about day laborer rights and abuses, to raise

community awareness of the problem, and also to make employers realize that exploitation has

consequences.  The substantial and continuing media attention to this case also serves to

demonstrate its widespread community interest. 

3. Plaintiffs’ Complaint Is Based on Defendants’ Attempts to Raise Awareness
of the Abuse of Day Laborers in General and Alvaro and Perez in Particular.

All of defendants’ communications and conduct that plaintiffs complain of constitute acts

in furtherance of their right of petition and free speech.  Cotati, supra, at 78.  Stripped of its

conclusory rhetoric and unsubstantiated accusations that do not implicate any of the defendants,

the complaint alleges that:

• Various members of the Maltez family were humiliated by the media’s coverage
of the effort to obtain unpaid wages (¶ 16, 17, 27, 37);

  • The Maltezes felt harassed by the letter writing campaign (¶ 18, 22, 23, 24); and

   • During one or more of the pickets, protestors “appeared at Plaintiff’s house and
camped out next to the house” (¶ 27); they passed out leaflets that were
defamatory (¶27); they “trespassed on Plaintiff’s property and blocked the
driveway” (¶ 30); and they left their “signs and other garbage on Plaintiff’s
property” (¶ 33, 35).

Each of the Maltezes’ seven causes of action incorporate by reference these allegations

before tacking on whatever additional statement is necessary to plead the bare legal elements of

the claim.  Thus, all of the claims arise from the same common factual nexus, namely, the

picketing, the leafleting, the letter writing campaign, and the resulting media coverage.  Because

all of these claims are based on defendants’ expressive activities in furtherance of an issue of

public interest, all of them arise from protected activity under the anti-SLAPP statute. 
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Defendants have therefore satisfied the first prong of section 425.16, and the burden now shifts to

plaintiffs to show a likelihood of success.

D. The Motion to Strike Meets the Second Prong of Anti-SLAPP Analysis Because the
Complaint Is Legally Insufficient and the Facts It Alleges, Even If Credited, Cannot
Support a Judgment in Plaintiffs’ Favor.

Plaintiffs’ complaint purports to state claims for intentional and negligent infliction of

emotional distress, false imprisonment, defamation, stalking and invasion of privacy, and

trespass.  For these claims to proceed, plaintiffs must establish a probability of prevailing on

them.  See, e.g., Dowling v. Zimmerman, 85 Cal. App. 4th 1400, 1414 (2001).  This showing is

measured against a standard similar to that governing motions for nonsuit, directed verdict, or

summary judgment, but with an important added element:  

One difference is that section 425.16 places an added burden on the plaintiff to
meet the defendant’s constitutional defenses. . . .  [W]e believe this burden should
be met in the same manner the plaintiff meets the burden of demonstrating the
merits of its causes of action:  by showing the defendant’s purported constitutional
defenses are not applicable to the case as a matter of law or by a prima facie
showing of facts which, if accepted by the trier of fact, would negate such
defenses.

Wilcox v. Superior Court, 27 Cal. App. 4th 809, 824 (1994), disapproved on other gds. by

Equilon Enterprises, LLC v. Consumer Cause, Inc., 29 Cal.4th 53, 67 fn.5 (2002).  Each of

plaintiffs’ seven claims fails under this standard. 

1. The Claim for Intentional Infliction of Emotional Distress Fails Because
Plaintiffs Cannot Demonstrate that Defendants’ Conduct Was Extreme and
Outrageous or That Defendants Intended to Injure Them.

Intentional infliction of emotional distress is a familiar cause of action in a SLAPP suit. 

Wilcox v. Superior Court, 27 Cal.App.4th at 816; see also Dowling, supra, at 1421.  “‘The

elements of a prima facie case for the tort of intentional infliction of emotional distress [are] . . .

as follows: (1) extreme and outrageous conduct by the defendant with the intention of causing, or

reckless disregard [for] the probability of causing, emotional distress; (2) the plaintiff's suffering

severe or extreme emotional distress; and (3) actual and proximate causation of the emotional

distress by the defendant’s outrageous conduct.’”  Wilkins v. National Broadcasting Co., Inc., 71
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Cal. App. 4th 1066, 1087 (1999) (citing Miller v. National Broadcasting Co., 187 Cal. App. 3rd

1463, 1487 (1986)) (internal citations omitted).

Plaintiffs’ complaint does not satisfy any of these elements.  The most serious deficiency

in the pleading of this claim is that it seeks to make actionable as “extreme and outrageous

conduct” speech and expressive activities that are constitutionally protected.  Statements made by

Saucedo, Ronen, or Alvaro in radio and television interviews regarding plaintiffs’ failure to pay

Alvaro and Perez their earned wages, or the plight of day laborers generally, involve the exercise

of free speech rights guaranteed by both the federal and state constitutions.  Gentile v. State Bar

of Nevada, 501 U.S. 1030, 1058 (1991) (holding that attorney’s statements to press about client’s

pending case “have the full protection of the First Amendment.”).  That the Maltezes or their

children may have suffered “severe or extreme” emotional distress from this publicity is not only

doubtful but, in the final analysis, legally irrelevant.  Courts have long recognized that public

speech or expressive conduct of this nature may be inherently upsetting to those exposed to it or

made the subject of it, but it is no less constitutionally protected because of that.  Keenan v.

Superior Court, 27 Cal.4th 413, 425 (2002) (protection of “offensive and disagreeable” speech

“is at the core of the First Amendment.”); Koch v. Goldway, 607 F. Supp. 223, 226 (C.D. Cal.

1984) (once statement held to be protected, intentional infliction of emotional distress claim

based on statement had to be dismissed because “it is incongruous to classify a statement . . . as .

. . constitutionally protected . . . but then determine that the same statement is so outrageous that

it justifies recovery for intentional infliction of emotional distress”). 

Defendants’ peaceful picketing on the sidewalk in front of 4117 Rifle represents

expressive conduct that is constitutionally protected as well.  Annenberg v. Southern California

District Council of Laborers, 38 Cal. App. 3d 637, 645 (1974).  So is their leafleting of

neighbors and passersby at the picketing site.  Paradise Hills Associates v. Procel, 235 Cal. App.

3d 1528, 1544-46 (1991); In re Lane, 71 Cal. 2d 872, 874 (1969) (“It is established that peaceful

picketing or handbilling, carried on in a location open generally to the public is, absent other
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11 The United States Supreme Court recognized the significance of this distinction in
Frisby, when it noted that it was presented with “only a facial challenge” to the residential
picketing ordinance before it.  “Particular hypothetical applications of the ordinance – to, for
example, a particular resident’s use of his or her home as place of public business . . . may
present somewhat different questions.”  Frisby, 487 U.S. at 488.  
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factors involving the purpose or the manner of the picketing, protected by the First

Amendment.”)  While the government has the constitutional authority to place some restrictions

on residential picketing, Frisby v. Schultz, 487 U.S. 474 (1988); City of San Jose v. Superior

Court of Santa Clara County, 32 Cal. App. 4th 330 (1995), the City of Oakland has declined to

enact any limitations on picketing in residential areas.  More importantly, the picketing

conducted by defendants took place not merely in front of plaintiffs’ residence but also in front of

their only known place of business.11  Annenberg, 38 Cal. App. 3d at 647 (1974) (where

employers, by using their house as their office and in essence “entering their household into the

economic marketplace . . . the isolation of the household has to a certain extent been stripped

away.”)  Alvaro and Perez had no other site available for peacefully picketing their employers

over their wage dispute except at this location.  And it is significant that the dispute involved

here was a labor dispute, long recognized as a proper and protected subject of picketing and

related expressive activity.  (See, e.g., Code of Civil Procedure section 527.3 (barring court

injunctions of peaceful picketing in connection with labor disputes); Pittsburg Unified School

District v. California School Employees Association, 166 Cal. App. 3d 875, 891 (1985) (“The

California Supreme Court long ago declared that ‘the right to picket peacefully and truthfully is

one of organized labor’s lawful means of advertising its grievances to the public, and as such is

guaranteed by the Constitution as an incident of freedom of speech,’” quoting McKay v. Retail

Auto S.L. Union No. 1067, 16 Cal. 2d 311, 319-20 (1940).)

Around the periphery of plaintiffs’ primary allegations of emotional distress based on this

constitutionally protected public advocacy, their complaint also includes a smattering of other

allegations of threatening or abusive conduct distressing to them, e.g., unidentified women



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

RG04146639  –  Memorandum o f Points and Authorities in Support of Defendants’ Special Motion to Strike

Complaint (CCP § 425.16) 20

driving by, stopping and standing in front of their house for a few minutes, and driving off; the

unexplained death of their pet chicken; and an anonymous telephoned threat to “burn plaintiffs’

house down.”  (Compl., ¶37.)  The problem with these allegations is that they are unsupported –

and unsupportable – by any competent, admissible evidence showing that defendants had

anything to do with the incidents alleged, even assuming they occurred.  Plaintiffs have the

burden of producing proof to establish a probability of success.  Not only is the record devoid of

such proof, but Alvaro, Perez, Saucedo and Ronen have all submitted declarations denying any

involvement with or knowledge of these alleged incidents.

2. Plaintiffs’ Negligent Infliction of Emotional Distress Claim Fails for the Same
Reasons the Intentional Infliction Claim Fails.

Plaintiffs’ second cause of action for negligent infliction of emotional distress simply

incorporates the previous allegations in the complaint and adds “Defendants, and each of them,

were negligent.”  (Compl., ¶ 47.)  As with their claim for intentional infliction of emotional

distress, plaintiffs have sought to ground this claim primarily on the protected speech and

expressive activities of defendants, which cannot constitute the tortious infliction of emotional

distress as a matter of law.  And, once again, to the extent this claim is grounded on allegations

of anonymous threatening phone calls, strange women appearing and watching the house for a

few minutes and then driving off, or the dead chicken, plaintiffs offer no competent, admissible

evidence to prove a likelihood of success for the claim on this basis. 

3. The False Imprisonment Claim Fails Because There Is No Evidence That
Plaintiffs Were Ever Confined in Their Movement by Defendants’ Activities.

False imprisonment is “‘the unlawful violation of the personal liberty of another’. . .  ‘The

tort of false imprisonment is the nonconsensual, intentional confinement of a person, without

lawful privilege, for an appreciable length of time, however short.’”  Molko v. Holy Spirit

Association, 46 Cal.3d 1092, 1123 (1988) (citations omitted).  
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Plaintiffs’ false imprisonment claim incorporates the previous allegations and adds that

“defendants and each of them did deprive Plaintiffs and each of them of their freedom of

movement by use of physical barriers, forces, threat of force, menace and unreasonable duress as

described above.”  (Compl., ¶ 50.)  Yet the only time plaintiffs allege they were restricted in their

movement was during the second picket last August, when defendants allegedly “trespassed on

Plaintiffs’ property and blocked the driveway not allowing Plaintiffs to leave.”  (Compl., ¶ 30.) 

As shown by the declarations of Saucedo, Ronen, Alvaro and Perez, none of them, nor any of the

other picketers with them, blocked or obstructed plaintiffs from leaving their house, backing their

van out of the driveway, or driving away.  Note also that Oakland police officers were present at

the scene during this picket and, it must be assumed, would not have permitted defendants to

obstruct plaintiffs in their coming and going even if they had wanted or attempted to do so.

4. The Defamation Claim Fails Because the Statement That Alvaro and Perez
Are Owed More than $20,000 Is Neither False Nor Defamatory, and Is Also
Privileged.

Plaintiffs’ fourth cause of action for defamation alleges that defendants falsely accused

them of owing Alvaro and Perez more than $20,000 and that the accusation was made both to the

media and to those involved in the letter-writing campaign. 

As with intentional infliction of emotional distress, defamation is a popular cause of

action in SLAPP suits.  Wilcox, 27 Cal. App. 4th at 816.  The threshold requirement of

defamation, whether slander or libel, is that the statement in question be false.  Monterey Plaza

Hotel v. Hotel Employees & Restaurant Employees, 69 Cal. App. 4th 1057, 1064 (1999) (“The

sine qua non of recovery for defamation . . . is the existence of falsehood.”).  Here, plaintiffs

cannot demonstrate falsity because Alvaro and Perez are indeed owed more than $20,000 in

unpaid wages, including statutory overtime and waiting-time penalties, as detailed in their

submissions to the Labor Commission.  (Ronen Mot. Decl., ¶ 4, Ex. B.)

Moreover, the alleged falsity of the statement in question here is so qualified and limited

as to render it non-defamatory.  Plaintiffs have conceded in their own declarations supporting the
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12 Moreover, the California Supreme Court has admonished that a particularly wide latitude
should be accorded parties to a labor dispute in their public statements.  Gregory v. McDonnell
Douglas Corp., 17 Cal.3d 596, 602 (1976)(courts must allow  “statements made in the context of
a labor dispute . . . a necessarily broad area of discussion without civil responsibility in damages .
. . .”), disapproved on other gds. by Milkovich v. Lorain Journal Co., 497 U.S. 1, 19 (1990).
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failed TRO petition that they owe both Alvaro and Perez unpaid wages and that the amount owed

exceeds $4,000 at a minimum.  Given this context, statements by defendants that the amount is

higher, even if it is not, fail to convey anything that is appreciably more harmful to plaintiffs’

personal or business reputations than what they admit themselves to be the minimal truth. 

Campanelli v. Regents of University of California, 44 Cal. App. 4th 572, 582 (1996) (absolute

defense of truth applies “so long as the imputation is substantially true so as to justify  the ‘gist or

sting’ of the remark.”).12

There is a third problem with this defamation claim:  it is precluded by the “absolute”

litigation privilege established under Civil Code section 47(b) and (d).  Alvaro and Perez have

filed a complaint with the Labor Commission to recover their $20,000 in unpaid wages, which

plaintiffs are contesting in that proceeding.  The litigation privilege of section 47 extends to

administrative proceedings such as those before the Labor Commission.  Braun v. Chronicle

Publishing Co., 52 Cal. App. 4th 1036, 1051 (1997).  Public statements made by the parties

regarding the claims asserted in such proceedings fall within the scope of the statutory privilege. 

Dowling, 85 Cal. App. 4th at 1422 (lawyer’s statements to other persons that “arguably pertained

to” prior litigation protected by section 47(b)); Microsoft Corp. v. Yokohama Telecom Corp., 993

F. Supp. 782, 785 (C.D. Cal. 1998) (software manufacturer’s paid announcement in newspaper

accusing cross-claimant of piracy was privileged under “very broad” language of section 47(d)

because it did not deviate substantially from allegations in its complaint).
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5. The Privacy Violation Claim Fails Because Defendants’ Advocacy Is
Constitutionally Protected.

Under California law, whether conduct alleged to be invasive of personal privacy is

“highly offensive to a reasonable person” – a required element – depends on “all the

circumstances of [the] intrusion,” including “the motives and justifications” of the defendant, and

whether the conduct implicates the First Amendment.  Shulman v. Group W Productions, Inc., 18

Cal.4th 200, 236-237 (1998) (“motives or justification of the intruder,” including any potential

constitutional protection, “may – as a matter of tort law – justify an intrusion that would

otherwise be considered offensive”).  Once again, plaintiffs have based their invasion of privacy

claim on peaceful picketing and other public advocacy that is constitutionally protected.  See

Complaint, par. 61, alleging that “Defendants and each of them intruded into Plaintiffs’ home

and property as set forth above by protesting outside the home . . . .”  But all of defendants’

activities were peaceful and undertaken to recover unpaid wages owed to Alvaro and Perez and

to bring the plight of day laborers into the public spotlight.  The only time anyone entered the

Maltez property was either to attempt to speak with Maltez about the money he owed or else to

leave signs indicating that a picket had taken place.  Accordingly, plaintiffs cannot prevail on

their invasion of privacy claim. 

6. There Is No Credible Evidence Supporting the Stalking Claim.

The civil cause of action for stalking is created by Civil Code section 1708.7, which

establishes several required elements for the tort.  The first requires proof that the defendant

“engaged in a pattern of conduct the intent of which was to follow, alarm, or harass the plaintiff.” 

For this element, “the plaintiff shall be required to support his or her allegations with

independent corroborating evidence.”  Civil Code section 1708.7(a)(1).  Here, there is no

independent corroborating evidence at all supporting plaintiffs’ conclusory allegation that

defendants intended to follow, alarm, or harass them.  Moreover, the statute’s definitional section

provides that:  “Constitutionally protected activity is not included within the meaning of ‘pattern
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of conduct,’” Civil Code section 1708.7(b)(1), and this is reaffirmed in section 1708.7(f), which

states that “This section shall not be construed to impair any constitutionally protected activity,

including, but not limited to, speech, protest and assembly.”

Other required elements of the stalking statute also cannot be satisfied by plaintiffs,

including the requirement that the “defendant, as a part of the pattern of conduct . . . , made a

credible threat with the intent to place the plaintiff within reasonable fear for his or her safety, or

the safety of an immediate family member . . . .”  Civil Code section 1708.7(a)(3)(A).  The only

threat related anywhere in plaintiffs’ complaint is the reference to a telephone call on an

unspecified date by an unidentified caller, who allegedly threatened to burn plaintiffs’ house

down.  As earlier discussed, no competent, admissible evidence has been or could be offered by

plaintiffs to associate any of the defendants with that anonymous phone call, even if it actually

occurred. 

7. There Is No Competent, Admissible Evidence That Any Defendant
Trespassed on the Maltez Property.

With respect to trespass, plaintiffs allege:

(1) An unidentified woman stood within the boundary of the Maltezes’ property for
five minutes on December 29, 2003 (Compl., ¶ 18);

(2) An unidentified woman stood on the Maltezes’ driveway for a few minutes on
December 30, 2003  (Compl., ¶ 19);

(3) “On or about August 18, 2003, a camera crew from the television station filmed
Plaintiffs as they came out of their house.  There was a person screaming at
Plaintiffs and they rang the doorbell over and over again.  They trespassed on
Plaintiff’s property and blocked the driveway not allowing Plaintiffs to leave.”
(Compl., ¶ 30.)

(4) “The protestors left their signs and other garbage on Plaintiff’s property” at
various times.  (Compl., ¶ 33-35.)

None of these allegations support a claim for trespass.  The Maltezes do not allege that

the unidentified woman or women, or any of the unnamed “protestors,” are any of the

defendants.  Lam v. Ngo, 91 Cal. App. 4th 832, 845-47 (2001) (“tort liability cannot be
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predicated merely on  . . . [defendant’s] role as an ‘organizer’ of protests in which some

protesters committed wrongful acts.”).  In contrast, Saucedo and Ronen have both submitted

declarations stating that they were not the mysterious women, and – far from leaving garbage on

the property – the picketers were extremely conscientious about removing all refuse.  There

simply is no competent, admissible evidence that Alvaro, Perez, Saucedo or Ronen ever

committed a trespass, and so this claim, like the six before it, fails.

IV.  Conclusion

This case presents a paradigmatic example of what the anti-SLAPP statute is designed to

guard against:  meritless lawsuits brought to chill the exercise of free speech on issues of

importance to the community.  Plaintiffs cannot demonstrate the probability of prevailing on any

of their claims.  Their suit against the unpaid day laborers and their legal counsel should be

stricken, and defendants should be awarded their reasonable attorneys’ fees incurred in bringing

this motion.

Dated:  April 27, 2004 CHAPMAN, POPIK & WHITE, LLP

By:                                                   
          Benjamin J. Riley

AMERICAN CIVIL LIBERTIES UNION OF NORTHERN
CALIFORNIA

Margaret C. Crosby

Attorneys for Defendants
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