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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

R.G,, an individual; C.P., an individual ) CIVIL NO. 05-00566 JMS/LEK
by and through her next friend, A W.; )
and J.D., an individual, )
)

Plaintiffs, )  ORDER GRANTING IN PART AND
) DENYING IN PART PLAINTIFFS
) MOTION FOR PRELIMINARY
) INJUNCTION
)

VS.

LILLIAN KOLLER, Director of the
State of Hawai 1 Department of Human )
Services, in her individual and official )

capacities; SHARON AGNEW, )
Director of the Office of Youth )
Services, in her individual and official )
capacities; KALEVE TUFONO- )
IOSEFA, Hawai 1 Youth Correctional )
Facility Administrator, in her )

individual and official capacities; et al., )

)
)
Defendants. )

ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFFS
MOTION FOR PRELIMINARY INJUNCTION

Based on a 2004 investigation of the conditions at the Hawaii Youth
Correction Facility ( HYCF ), the United States Department of Justice ( DOJ )
found it no exaggeration to describe HYCF as existing in a state of chaos. After

reviewing the extensive pleadings filed by the parties and holding an evidentiary
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hearing, the court finds that the DOJ finding is in fact not exaggerated.

Plaintiffs filed a motion for preliminary injunction seeking relief on
their Due Process, Equal Protection, Establishment Clause and access to counsel
claims. Plaintiffs ask the court to require defendants to refrain from harassing,
abusing, discriminating against, or isolating plaintiffs based on their actual or
perceived sexual orientation, gender identity or sex; to refrain from failing to
protect plaintiffs from anti-lesbian, gay, bisexual, and transgender ( LGBT ) peer
harassment and abuse; to refrain from endorsing religion and engaging in religious
indoctrination; and to refrain from obstructing plaintiffs access to counsel.
Plaintiffs also ask the court to direct defendants to retain a mutually agreed-upon
corrections expert to guide development and implementation of necessary policies,
procedures, and training at HYCF.

For the reasons stated herein, the court GRANTS the plaintiffs
motion for a preliminary injunction as to their Due Process claim and DENIES
their motion for preliminary injunction as to their Establishment Clause and access
to counsel claims. The court does not reach the plaintiffs Equal Protection claim.

I. BACKGROUND

HYCEF is a secure juvenile correctional facility operated by the State

of Hawaii Office of Youth Services ( OYS ) and located in Kailua, Hawaii. OYS
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1s administratively associated with the Department of Human Services ( DHS ).

Children who have been adjudicated delinquent in court may be
committed to HYCF, the only such secured facility in the State of Hawaii.
(Department of Justice Report ( DOJ Report ) at 3, attached as Ex. B to the
Declaration of Lois Perrin ( Perrin Decl. ) .)' HYCF is separated into three
housing units: the Secured Care Facility, which is comprised of three housing
modules for boys; the Observation and Assessment Cottage ( O&A ) for girls;
and Ho okipa Makai, a cottage for housing short-term boys. (Declaration of
Kaleve Tufono-Iosefa ( Tufono-Iosefa Decl. ) ] 6-9.)

Plaintiffs are three teenagers who have been confined at the HYCF
and who either identify as or are perceived to be LGBT. Each of the plaintiffs has
been confined at HYCF on more than one occasion. Plaintiffs sought and received
permission to proceed in this action using pseudonyms.

Plaintiff R.G. is a gay female who has been confined at HYCF on

three occasions, for a total of approximately fifteen months. (Declaration of R.G.

! The DOJ Report, admissible pursuant to Fed. R. Evid. 803(8), makes detailed factual
findings regarding the conditions, policies, patterns and practices at HYCF as of October 2004.
Those findings are the result of a thorough on-site investigation by neutral investigators from a
government agency charged with the responsibility of seeking remedies for any pattern or
practice of conduct that violates the constitutional or federal statutory rights of children in
juvenile justice institutions. (DOJ Report at 1.) Although the DOJ Report does not specifically
address the issues now confronting the court the treatment of LGBT wards at HYCF the
Report s findings are fully consistent with the findings contained in this order.

3
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( R.G.Decl. YT 2, 3,7, 44-47.) R.G. was first confined at HYCF from March
2004 to June 2004. (R.G. Decl. ] 2, 3, 7, 44-477; Ex. G to Tufono-Iosefa Decl.)
R.G. was later returned to HYCF in August 2004 and remained there until August
2005. (R.G. Decl. | 7; Ex. G to Tufono-Iosefa Decl.). R.G. was returned to
HYCEF a third time on September 8, 2005, after the Complaint in this action had
been filed. (R.G. Decl. 47.)

Plaintiff J.D. is a boy who was perceived to be gay while at HYCF.
HE has been confined at HYCF on two occasions, for a total of approximately six
months. J.D. was first confined at HYCF from July 27, 2004 until January 4,
2005. (Ex.Ito Tufono-losefa Decl.; Declaration of J.D. ( J.D. Decl. ){48.) J.D.
was returned to HYCF a second time on June 20, 2005 and remained there until
July 5, 2005. (J.D. Decl. ] 50, 53; Ex. I to Tufono-losefa Decl.)

Plaintiff C.P. is a transgender girl who was first confined at HYCF in
February 2004. (Declaration of C.P. ( C.P. Decl. ) { 10.) C.P. remained at HYCF
for most of 2004, excepting a short-lived foster placement in July of 2004. (C.P.
Decl. ] 11, 25.) C.P. was placed in a foster program in December of 2004 and
remained in foster placements until her return to HYCF in August of 2005, shortly
before the Complaint was filed in this action. (C.P. Decl. ] 51-52.) C.P. s

confinement at HYCF totaled approximately eight months.
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Defendants are, in their individual and official capacities: Lillian
Koller, Director of the DHS; Sharon Agnew, Director of OYS; and Kaleve
Tufono-losefa, the HY CF Administrator ( Youth Facility Administrator or
YFA ). The court refers to Koller, Agnew, and Tufono-Iosefa collectively as the
supervisory defendants. The following Youth Corrections Officers ( YCOs )
and Youth Corrections Supervisors ( YCSs ) are also defendants: YCO Cynthia
Hubbell, YCS Phyllis Rosete, YCO Earlene Josiah, YCO Leila Holloway, YCO
Henry Haina (also an HYCF Investigator), YCO Richard Kohler, former YCO and
current YCS Mitch Simao, and YCO Michael Kim.
The defendants challenged the plaintiffs standing to seek injunctive
relief and the court heard argument on the standing issue on November 21, 2005.
At the November 21, 2005 hearing, the court ruled that the plaintiffs have
standing; the court provides its reasoning for that decision in this order. The court
held an evidentiary hearing on the plaintiffs motion on December 20-21, 2005.
At the hearing, both the plaintiffs and the government called witnesses and
submitted declarations and exhibits. The court bases its decision on all of the
evidence submitted.

II. LEGAL STANDARD

In determining whether to grant a preliminary injunction, the courts in



Case 1:05-cv-00566-JMS-LEK  Document 162  Filed 02/07/2006 Page 6 of 77

the Ninth Circuit have traditionally considered the following factors:

(1) the likelihood of plaintiff s success on the merits; (2) the

possibility of plaintiff s suffering irreparable injury if relief is

not granted; (3) the extent to which the balance of hardships

favors the respective parties; and (4) in certain cases, whether

the public interest will be advanced by the provision of

preliminary relief.
United States. v. Odessa Union Warehouse Co-op, 833 F.2d 172, 174 (9th Cir.
1987) (citation omitted). To obtain a preliminary injunction, the moving party
must show either (1) a combination of probable success on the merits and the
possibility of irreparable injury or (2) that serious questions are raised and the
balance of hardships tips in its favor. Id. These standards represent two extremes
on a continuum in which the required degree of irreparable harm increases as the
probability of success decreases. Id. See also Dymo Indus., Inc. v. Tapeprinter,
Inc., 326 F.2d 141, 143 (9th Cir. 1964) ( The grant of a preliminary injunction is
the exercise of a very far reaching power never to be indulged in except in a case
clearly warranting it. ). In addition, advancement of the public interest is one of
the traditional equitable criteria for granting a preliminary injunction.
Mayweathers v. Newland, 258 F.3d 930, 938 (9th Cir. 2001) (citation omitted).

On this motion, plaintiffs seek mandatory relief in addition to a

prohibitory injunction, in the form of an order directing defendants to retain a

mutually agreeable expert to guide them in reforming practices prohibited by the

6
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court. Plaintiffs contend that defendants lack the expertise necessary to prevent
further violations of plaintiffs rights; the plaintiffs also contend that the
defendants lack the expertise necessary to select an expert to guide them in
reforming their practices. When a party seeks mandatory preliminary relief that
goes well beyond maintaining the status quo pendente lite, courts should be
extremely cautious about issuing a preliminary injunction. Martin v. Int [
Olympic Comm., 740 F.2d 670, 675 (9th Cir. 1984). Nevertheless, it is appropriate
to issue a mandatory preliminary injunction when both the facts and law clearly
favor the moving party. Dahlv. HEM Pharm. Corp., 7 F.3d 1399, 1403 (9th Cir.
1993).

III. ANALYSIS

A.  The Plaintiffs Have Satisfied the Article III Case or Controversy
Requirement

Article III, section 2 of the United States Constitution confines
federal courts to deciding cases or controversies. A plaintiff in a federal case must
show that an actual controversy exists at all stages of the case. Arizonans for
Official English v. Arizona, 520 U.S. 43, 67 (1997). No case or controversy exists
if a plaintiff lacks standing to make the claims asserted. See White v. Lee, 227
F.3d 1214, 1242 (9th Cir. 2000) (stating that standing pertains to a federal court s

subject matter jurisdiction).
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1. The Plaintiffs Have Standing

Standing is determined based on the facts at the time of filing of the
complaint. Clark v. City of Lakewood, 259 F.3d 996, 1006 (9th Cir. 2001). To
have standing, a plaintiff must demonstrate: (1) An injury in fact, that is, an
invasion of a legally protected interest that is concrete and particularized, as well
as actual or imminent; (2) a causal relationship between the injury and the
challenged conduct; and (3) a likelihood that the injury will be redressed by a
favorable decision. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).

The plaintiffs easily meet the second two standing requirements,
causation and redressability. Causation exists because the plaintiffs injuries
pervasive youth-on-youth and staff-on-youth harassment, discrimination, and
abuse allegedly result directly from HYCF s lack of adequate policies and
procedures. The defendants run a secured youth facility, and they control and bear
ultimate responsibility for the environment they create at that facility.

It follows that the plaintiffs injuries are likely to be redressed if the
relief they seek is granted. The plaintiffs seek an injunction preventing the
defendants from engaging in unconstitutional conduct and requiring them to
implement policies and procedures to ensure the plaintiffs safety at HYCF.

Because the conditions at HYCF caused the injury to the plaintiffs, enjoining
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certain unconstitutional conduct and requiring defendants to implement policies
and procedures to remedy those conditions will remedy the plaintiffs injury.

The injury-in-fact requirement poses a more difficult question. The
plaintiffs seek injunctive relief, yet none of the plaintiffs was incarcerated at
HYCEF at the time the Complaint was filed. A plaintiff seeking injunctive relief
must show that he or she "can reasonably expect to encounter the same injury in
the future." 13 Charles Alan Wright, Arthur R. Miller, & Edward H. Cooper,
Federal Practice and Procedure § 3531.2 (2d ed. 1984) (citing Los Angeles v.
Lyons, 461 U.S. 95 (1983)). See also Armstrong v. Davis, 275 F.3d 849, 860-61
(9th Cir. 2001) ( [W]here, as here, a plaintiff seeks prospective injunctive relief,
he must demonstrate that he is realistically threatened by a repetition of [the
violation]. (Quoting Lyons, 461 U.S. at 109.) (Final alteration in original.));
LaDuke v. Nelson, 762 F.2d 1318, 1324 (9th Cir. 1985) (plaintiff must show a
"likelihood of similar injury in the future").

In order to satisfy the likelihood-of-repetition requirements, the
plaintiffs must show: (1) They reasonably expected, at the time of filing the
Complaint, to be returned to HYCF; and (2) they reasonably expected, at the time
of filing the Complaint, that if returned, they would be subjected to similar

conditions. Plaintiffs' showing suffices on both counts.
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First, the plaintiffs have shown that, as of September 1, 2005 (when
they filed the Complaint), each plaintiff was likely to return to HYCF. When the
Complaint was filed, plaintiff R.G. was on parole from HYCF and was residing at
the Sand Island Treatment Center. Prior to this placement, R.G. had been
incarcerated at HYCF on two separate occasions. First, she spent three months at
HYCF beginning in March 2004. She was then released to a treatment program at
the Bobby Benson Center where she remained for a short time before running
away. On August 4, 2004, R.G. was returned to HYCF. She spent over a year at
the facility before being released on parole to the Sand Island Treatment Center on
August 24, 2005. By September 29, 2005, when plaintiffs filed their Amended
Complaint, R.G. had been incarcerated at HYCF for a third time after the Sand
Island Treatment Center sent her back to HYCF on September 8, 2005.

As of the filing of the Complaint, J.D. had been incarcerated at HYCF
on two separate occasions. First, J.D. was at HYCF from July 17, 2004 to January
4, 2005, when he was released to an independent living facility. He was returned
to HYCF on June 20, 2005 for noncompliance with house rules. He then remained
at HYCF until July 5, 2003, his eighteenth birthday. Shortly after leaving HYCF,
J.D. went to family court for conduct that took place while he was a juvenile

placed at HYCF. As aresult, J.D. was placed on probation until his nineteenth

10
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birthday.

When the Complaint was filed, C.P. had been incarcerated at HYCF
on three separate occasions. She was first incarcerated from February 2004 to July
2004, when she was released to a foster parent. C.P. then returned to HYCF only
a few weeks later after running away from her foster parent. She then remained at
HYCF until December 23, 2004 when she was released to another foster home.
C.P. remained at this second home until August 10, 2005 when she returned to
HYCEF for one week before being released to live with her parents.

Each of the plaintiffs has been incarcerated at HYCF two to three
times over a relatively short period of time. Each had been released only to return
to HYCEF a short time later. The plaintiffs experiences thus indicate that, at the
time the Complaint was filed, each plaintiff was likely to return to HYCF. See
Demery v. Arpaio, 378 F.3d 1020, 1027 (9th Cir. 2004) (affirming entry of a
preliminary injunction based on determination that plaintiffs who had been
arrested and incarcerated repeatedly were likely to be re-incarcerated and
subjected to the same unconstitutional conditions), cert. denied, 125 S. Ct. 2961
(2005).

Moreover, statistics regarding parole revocation further confirm

plaintiffs reasonable expectation of return to HYCF as of the time of filing.

11
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During the fiscal years 1996-1998, recidivism rates were as follows: 82.2 percent
of released wards were rearrested; 57.3 percent of released wards were re-
convicted; and 32.2 percent of released wards were re-confined at HYCF or a
secure adult facility. (Ex. 1 (Attorney General of Hawaii Report to OYS Feb.
2001 ("AG Report")) to Supplemental Perrin Declaration ( Supp. Perrin. Decl. )
at 2; see also Declaration of Melvea Hardy ( Hardy Decl. ) ] 7-9.) YFA Tufono-
Iosefa testified that a conservative estimate was that five youths were returned to
HYCEF from parole each month. (Tr. L. at 192:20-24.) With respect to wards who,
like J.D., are on probation, the AG found that [c]Jommitments for probation
revocation accounted for 27% of first-time commitments to HYCF. (Ex. 1 (AG
Report) to Supp. Perrin Decl. at 2); see also Declaration of Carolyn Brown

( Brown Decl. ) | 12-14.) The likelihood that the plaintiffs would return to
HYCF was therefore neither remote nor speculative.

The defendants argue that the plaintiffs do not have standing because
they will only return to HYCEF if they violate the law. They cite Lyons and its
progeny for the proposition that "standing is inappropriate where the future injury
could be inflicted only in the event of future illegal conduct by the plaintiff."
Armstrong, 275 F.3d at 865 (citing Lyons, 461 U.S. at 108). The Ninth Circuit,

however, has distinguished Lyons when the conduct that may trigger a future

12
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violation is not unlawful. In Armstrong, parolees had standing to challenge the
conditions at parole revocation hearings because parolees could be subjected to
unconstitutional conditions at the hearings on the mere suspicion that they had
violated their parole. Armstrong, 275 F.3d at 866; see also Hodgers-Durgin v. de
la Vina, 199 F.3d 1037, 1041 (9th Cir. 1999) (holding that plaintiffs had standing
to challenge stops by the United States Border Patrol because plaintiffs could be
stopped without engaging in illegal conduct).

The plaintiffs in this case need not engage in illegal conduct to be
returned to HYCF. (Ex. 1 (AG Report) to Supp. Perrin Decl. at 13-15 (identifying
legal behavior that can result in return to HYCF)); Declaration of Shauna Kamaka
( Kamaka Decl. ) ] 5-9; Ex.1 to Kamaka Decl.; Hardy Decl. {{ 8-9; Ex. 3 to
Brown Decl.; Brown Decl.  14.) In fact, as demonstrated in the declaration of
HYCEF social worker Melvea Hardy, HYCF parolees can be returned not only for a
violation of a condition of parole, but also at the request of a program where the
ward is placed. Hardy explains, as an example, that Sand Island Treatment
residents can vote wards off the island, resulting in a return to HYCF even
though the ward committed no misconduct. (Hardy Decl. | 8-9.)

At the time of filing, plaintiffs C.P. and R.G. were on parole from

HYCF and thus subject to return at any time, for any number of reasons, including

13
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breaking curfew, not following program rules, not attending school on a regular
basis, running away, or even quitting a job. (Kamaka Decl.  9; Ex. 1 to Kamaka
Decl.) Plaintiff J.D. was on probation and subject to return to HYCF until his
nineteenth birthday, in July 2006, for any violation of the terms of his probation.
(See Brown Decl. ] 9-13; Exs. 1-3 to Brown Decl.) Plaintiffs presented evidence
that they could be returned to HYCF for mere suspicion of misconduct that falls
well short of unlawful activity or even because of third-party conduct. (Ex. 1 to
Kamaka Decl.; Kamaka Decl. | 5-9; Hardy Decl. ] 8-9.) Indeed, R.G. alleges
that she was returned from the Sand Island facility based on no misconduct of her
own. (R.G. Decl. | 45.)

Second, the plaintiffs have shown that if they are returned to HYCF
they will be subject to the same allegedly unconstitutional conditions that formed
the basis of their Complaint. The unconstitutional conditions at HYCF are alleged
to be systemic. Plaintiffs contend that HY CF lacks the policies and procedures
necessary to prevent the pervasive harassment, discrimination, and abuse that
takes place at the facility. This is not a case, like Lyons, where the alleged conduct
occurred as an isolated incident that was not the result of a policy or larger culture.
Rather, plaintiffs' expectations that they would be subjected to unconstitutional

conditions if returned to HYCF was objectively reasonable in light of the repeated

14



Case 1:05-cv-00566-JMS-LEK  Document 162  Filed 02/07/2006 Page 15 of 77

and persistent nature of the defendants alleged unconstitutional conduct. See
Armstrong, 275 F.3d at 861 ("[W]here the defendants have repeatedly engaged in
the injurious acts in the past, there is a sufficient possibility that they will engage
in them in the near future to satisfy the realistic repetition requirement.").

On this record, plaintiffs have demonstrated a reasonable expectation
that they will be returned to HYCF and they have shown that, if returned, they are
likely to be subjected to the same conditions alleged in the Complaint.

2. R.G. s Claims Are Not Moot®

After plaintiffs filed this motion, and while R.G. was briefly absent
from her residential placement program in November 2005, defendants submitted
testimony of HYCF s Parole Administrator, Devon Enesa, asserting Enesa s
intention to avoid placing R.G. back in HYCF for a parole violation. (Transcript
of 11/21/05 hearing ( 11/21 Tr. ) at 15:9-16:20.) However, defendants asserted
intentions do not moot R.G. s claims.

Defendants have not met their heavy burden to submit evidence of
events subsequent to filing that deprive R.G. of a continuing interest in conditions

at HYCF. Demery, 378 F.3d at 1025. Enesa s statement of intent to recommend

*Defendants have not asserted that J.D. s claims for injunctive relief are moot and there
have been no changed circumstances since the filing of the Complaint that would suggest his
claims have become moot.

15
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that R.G. not be returned to HYCF neither establishes that she will not be sent
back to HYCF nor gives her the relief she has requested. Accordingly, her claims
are not moot as the court still can grant her effectual relief.

Where an assertion of mootness is based on defendants voluntary
cessation of a challenged practice, the test for mootness is especially stringent
and defendant bears a formidable burden. Friends of the Earth, Inc. v. Laidlaw
Envtl. Servs. (TOC), Inc., 528 U.S. 167, 189-90 (2000). First, it must be

absolutely clear that the allegedly wrongful behavior could not reasonably be
expected to recur. Id. (citation omitted). Second, the defendant must
demonstrate that interim relief or events have completely and irrevocably
eradicated the effects of the alleged violation. County of Los Angeles v. Davis,
440 U.S. 625, 631 (1979) (citations omitted). [T]he heavy burden of persuading
the court that the challenged conduct cannot reasonably be expected to start up
again lies with the party asserting mootness. Adarand Constructors, Inc. v.
Slater, 528 U.S. 216, 222 (2000) (internal quotation signals, brackets and citation
omitted).

Under this standard, Enesa s recommendation that R.G. not be
returned to HYCF for her November parole violation does not moot R.G. s claims.

First, neither Enesa nor any of the defendants has the legal authority to detain R.G.

16
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at a facility other than HYCF. (11/21 Tr. at 15:18-16:20.) That determination is
subject to the decisions of the prosecutor s office and the adult court. (11/21 Tr. at
26:24-27:20.) Should the state choose not to prosecute R.G. for her November
parole violation, R.G. could be returned to HYCF. (11/21 Tr. at 27:16-20.)
Second, Enesa s recommendation that R.G. go to the adult detention facility
following her November parole violation was contingent on R.G. failing to return
to her program within a specified time period. R.G. ultimately returned to her
program within the allotted time, rendering the recommendation irrelevant.
Finally, even if the court assumes that Enesa would make a similar
recommendation for R.G. if faced with a future parole violation, such a
recommendation would not insure that R.G. would not return to HYCF; in any
event, this assumption is too speculative for the court to conclude that the
defendants have shouldered their heavy burden of showing that R.G. cannot be
subjected to the same challenged conduct at HYCF.

3. C.P. s Claims Are Moot

C.P. was originally subject to HYCF s jurisdiction until her

eighteenth birthday. As C.P. testified, she is no longer in custody of HYCF and,
because she turned eighteen in December 2005, she cannot be returned to HYCF.

(Transcript of 12/20/05 Hearing ( Tr. I ) at 135:6-14.) Because there is now no

17
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realistic possibility that C.P. will be returned to HYCF, her claims have become
moot.

The plaintiffs argue that C.P. s claims are not moot because C.P.
could be prosecuted for conduct that occurred while she was a minor and, as a
result, HYCEF s jurisdiction could be extended until her nineteenth birthday. The
plaintiffs point out that HYCF s jurisdiction over J.D. was extended until his
nineteenth birthday under similar circumstances; shortly after J.D. was released
from HYCF on his eighteenth birthday, he was prosecuted for conduct that
occurred at HYCF while he was a minor and was placed on probation subject to
return to HYCF as a result. (J.D. Decl. { 54; Brown Decl. {{ 8-11.) In contrast to
J.D. s case, however, several months have passed since C.P. was released to live
with her parents and there is no indication that she will be prosecuted for any
conduct that occurred while she was a minor. Any possibility that C.P. might be
prosecuted for an act that occurred while she was a minor, returned to the
jurisdiction of HYCF, and ultimately incarcerated at HYCF is simply too remote at
this point to support standing. Therefore, C.P. s claims have become moot.

Though C.P. no longer has standing, the court allowed her to testify at
the hearing. The plaintiffs allege systemic harassment of LGBT youth at HYCF,

as well as differential treatment by staff and administrators. Evidence regarding

18
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C.P. s experience at HYCEF is therefore relevant to the remaining plaintiffs claims
insofar as it shows the extent and nature of the alleged abuse and harassment at

HYCF.

4. The Defendants Conduct Since the Filing of the Complaint has not
Mooted the Plaintiffs Claims

HYCEF has recently adopted a Youth Rights policy that provides
that youth should not be discriminated against on the basis of sexual orientation.
(Ex. D. to Tufono-lIosefa Decl.) Other than this simple statement, the current
policies at HYCF remain silent with respect to the treatment and care of LGBT
youth. (Ex. D. to Tufono-lIosefa Decl.; Hardy Decl. | 4; Declaration of Linda
Hadley ( Hadley Decl. ) q 8; Supplemental Bidwell Declaration ( Supp. Bidwell
Decl. ) 8.) There is no evidence, aside from the policies themselves, that HY CF
has altered its treatment of LGBT wards.

Moreover, defendants voluntary adoption of new policies does not
moot plaintiffs claims for injunctive relief. Again, in cases of voluntary
cessation, the defendant bears a formidable burden; it must be absolutely clear
that the allegedly wrongful behavior could not reasonably be expected to recur,

Friends of the Earth, 528 U.S. at 189 (emphasis added), and the defendant must

19



Case 1:05-cv-00566-JMS-LEK  Document 162  Filed 02/07/2006 Page 20 of 77

demonstrate that interim relief or events have completely and irrevocably
eradicated the effects of the alleged violation. County of Los Angeles v. Davis,

440 U.S. at 631 (citations omitted). Defendants have made no such showing.

B. The Plaintiffs Are Entitled to a Preliminary Injunction

l. Findings of Fact

Unless otherwise indicated, the court finds that the followings facts
have been proven to be more probably true than not true. To the extent that any of
these findings of fact are conclusions of law, they are to be so construed.
Credibility Determinations
1. The findings set forth below are based in part on the court s preliminary
credibility determinations.

2. Defendants requested, and the court ordered, an evidentiary hearing on
plaintiffs motion to allow defendants to test the credibility of the plaintiffs.

3. Defendants offered as evidence of bias relevant to plaintiffs credibility a
series of instances in which each plaintiff was disciplined by a defendant YCO for
various infractions of HYCEF rules.

4. The court finds for purposes of this motion that R.G. was credible as to her

20
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relevant testimony concerning abuse and harassment, including her testimony that
she did not fabricate allegations in order to retaliate against defendants for
discipline they imposed.® This preliminary finding is based on: (1) R.G. s
demeanor on the stand; (2) HYCF documents, which provide contemporaneous
corroboration of other material details of R.G. s testimony; (3) corroboration by
other witnesses, who reported their personal observations to medical staff; and (4)
the expert medical opinion of Dr. Bidwell that plaintiffs contemporaneous and
subsequent conduct is consistent with that of victims of traumatic harassment. (Tr.
[ at 67:9-68:10.) Moreover, R.G. s stories are supported by the testimony of Dr.
Bidwell that [e]very single one of the approximately twelve to fifteen LGBT
wards who have been openly LGBT at HYCF have complained of similar
harassment and abuse. (Tr. I at 75:6-15.)

5. While the court does have some concern with C.P. s admission on the stand
that she has made untruthful statements in order to get what she wants (Tr. I at
146:1-8), the court does not find that her allegations against HY CF were
fabricated. C.P. generally appeared honest and forthcoming on the stand.

Moreover, her testimony was corroborated in the same manner that R.G. s

*The court reviewed the deposition testimony of HYCF ward J.N. along with the
objections filed by the parties. The court finds that J.N. s testimony does not undermine R.G. s
credibility.
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testimony was corroborated: through HYCF documents, other witnesses, Dr.
Bidwell s observations, and her own contemporaneous grievances and statements
made to medical staff.

6. The court was also concerned by J.D. s demeanor on the stand. J.D.
sometimes made faces and appeared flippant in his responses to questions. At
other times, however, J.D. seemed to consider the questions carefully and to
provide thoughtful answers.

7. On the whole, the court found J.D. credible as to his relevant testimony
concerning abuse and harassment. His testimony was corroborated in the same
manner as R.G. s and C.P. s testimony and was not undermined by the defendants
line of questioning concerning bias.

8. The defendants theory that the plaintiffs concocted this lawsuit in
retaliation for HY CF punishing them for minor infractions simply is not
plausible with respect to any of the plaintiffs given the plaintiffs own testimony,
the corroboration by Dr. Bidwell, contemporaneous complaints by the plaintiffs,
and even the testimony of YCO Alvaro. Alvaro, in a conversational tone and

without hesitation, testified about butchie! things going on at HYCF as if this

*The Oxford English Dictionary defines the word butch as a lesbian of masculine
appearance or behaviour.
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term were a part of the everyday discourse at HYCF.

9. The court is concerned about the credibility of Tufono-Iosefa. Tufono-
Iosefa declared under oath that HYCF s retained experts, Larry Miesner and
Nelson Griffis, told her that it was appropriate to house male-to-female ( MTF )
transgender youth with the boys, and that the norm in juvenile corrections is to
house wards based on their genitalia. (Tufono-Iosefa Decl. [ 10-11, 22.) Both
Miesner and Griffis submitted declarations flatly denying that they ever made such
statements. (Declaration of Larry Miesner ( Miesner Decl. ) Decl. ] 8-10;
Declaration of Nelson Griffis ( Griffis Decl. ) [ 9-11.) Although it is possible
that an innocent misunderstanding may have occurred, both Griffis and Miesner
declared that they would not have rendered such opinions. Griffis and Miesner
declared that, in their professional judgment, housing MTF transgender youth with
male wards at HYCF is unsafe and inappropriate. (Meisner Decl. | 10, Griffis
Decl. { 11.) At the evidentiary hearing, Tufono-Iosefa elaborated on her
declaration testimony but did not explain her statement regarding the experts
opinions.

10.  Tufono-losefa testified that she neither directed nor had any knowledge of
an April 21, 2005 Internal Communication Form ( ICF ) that memorialized the

results of a group meeting of the female wards concerning plaintiff R.G. and her
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girlfriend T.R. (Tr. T at 187:1-11.) However, Tufono-Iosefa also testified that an
ICF ordinarily would not bear her name unless she or her secretary created it, and
that her secretary would not create the document absent Tufono-Iosefa s
authorization. (Tr.1208:7-209:15.)

11. Rebuttal witness Shauna Kamaka, an HYCF social worker, testified that she
received the April 21, 2005 ICF from Tufono-Iosefa s secretary with instructions
to review the ICF with R.G. and T.R. Kamaka distributed the ICF to other staff
members, who had requested documentation of the newly created rules from the
April 20 meeting.” (Ex. A to R.G. Decl.; Transcript of 12/21/05 Hearing ( Tr. II )
at 62:10-64:14 (Kamaka).)

12.  Though the court cannot conclude that Tufono-losefa authored the ICF or
provided false testimony, the court is left with two possible explanations for the
document, both of which are highly troubling: (1) Tufono-Iosefa authored the ICF
and lied under oath about doing so; or (2) conditions at HYCF are so chaotic that a
document purportedly authored by the YFA containing new rules to be enforced
against the wards can be circulated among staff and wards without Tufono-

Iosefa s knowledge.

>There was inconsistency in the testimony regarding whether the meeting occurred on
April 20 or April 21. The ICA was dated April 21.
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13.  The court finds that Dr. Bidwell, Linda Hadley, YCO Alvaro, and YCO
Rosete were all credible.

Verbal Abuse By Staff and Other Wards Based on Wards Actual or
Perceived Sexual Orientation or Gender Identity is Pervasive at HY CF

14.  The record before the court is replete with documents and testimonial
evidence demonstrating verbal harassment and abuse.
15.  Staff at HYCEF, including YCOs Josiah and Hubbell, routinely referred to
R.G. as butchie or used other slurs based on sexual orientation or failure to
conform to gender stereotypes. (R.G. Decl. at | 10; Tr. T at 11:15-12:21 (R.G.);
Tr. ITat 71:1-72:11 (Hadley); Joint Exs. 26 (Daily Report written by YCO stating
that R.G. carries herself like she s the bull or something ); 29 (Daily Report
written by a YCO noting that R.G. has an identity problem. Too much thinking
that she is a boy. ); 30 (YCO stating that staff is getting tired of the butchie
action ); 32 (Daily Report written by a YCO, stating that R.G. is playing the
bull ); 38 (Comment Report written by a YCO describing R.G. s conduct as
butchy action ).)
16.  Defendant Hubbell regularly referred to R.G. and other female wards as
fucking bitches or fucking cunts, and referred to female wards who identify as

gay, who express romantic feelings for other girls or who fail to conform to sex
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stereotypes as butchie. Though Hubbell denies making these statements, the
court finds credible the testimony of the three rebuttal witnesses who heard
Hubbell using these slurs regularly. (Tr. Il at 71:1-72:11 (Hadley); 86:9-16
(R.G.); 88:5-88:16 (J.D.).) For example, HYCF nurse practitioner Linda Hadley
credibly testified in rebuttal that Hubbell on almost a daily basis used phrases
such as fucking little bitches, butchies, and fucking cunts. (Tr.II at71-72.)
17. Defendant Tufono-losefa held a group meeting on April 20, 2005 focusing
on R.G. s romantic relationship with another female ward, T.R. (R.G. Decl. ] 27-
35; Tufono-losefa Decl. { 37; Tr. I at 183:16-187:15) During this meeting,
Tufono-losefa expressed her own views that being gay was wrong and
disgusting and required the other wards to develop rules and punishments for
R.G. and T.R. ( R.G. Decl. ] 27-35; Hadley Decl. q 3; Tr. II at 74:6-76:1
(Hadley).) Though Tufono-Iosefa denies making these statements (Tr. I at
199:4-18), Hadley credibly testified that two to four wards were upset after the
meeting and related to her (Hadley) that during the meeting, Tufono-lIosefa stated
that R.G. s relationship with T.R. was bad, and it was disgusting. (Tr. IT at 75-
76.)
18.  The casual use of the word butchie during courtroom testimony by

defendants witness YCO Lawrence Alvaro reinforces plaintiffs testimony that

26



Case 1:05-cv-00566-JMS-LEK  Document 162  Filed 02/07/2006 Page 27 of 77

the word is used commonly at HYCF. During direct examination Alvaro testified,

in a conversational manner and not quoting other wards or staff, that [t]here was

some talk, you know, like they was saying earlier, about butchie things going on . .
(Tr.Tat 218:12-17.)

19.  On aregular basis, other wards called J.D. names such as wahine, 6

pussy, gay fucker, head, dick sucker, faggot, mahu, ’ gay
motherfucker, and fucking gay bitch. (J.D. Decl. ] 6, 18, 19, 24, 29; Joint
Exs. 57, 61, 86.)
20.  YCO Haina, when asked by another ward if J.D. was gay, replied, in the
presence of other wards, Yes, [he] is a legal known fag. (Declaration of Dr.
Robert Bidwell ( Bidwell Decl. ) | 31; Joint Ex. 86.) In his sworn declaration,
defendant Haina did not deny making this statement.
21. Wards at HYCEF routinely called C.P. derogatory names, such as fucking
faggot and fucking mahu, in the presence of staff. (C.P. Decl. | 19; Tr. I at
131:15-18.) Staff testified that such name-calling was a daily occurrence. (Tr. T at

220:19-22 (Alvaro).)

22. Certain YCOs and YCSs routinely called C.P. derogatory names based on

® Wahine means woman in Hawaiian. Mary Kawena Pukui and Samual H. Elbert,
Hawaiian Dictionary 377 (1987).

7 Mahu means [h]Jomosexual of either sex in Hawaiian. Hawaiian Dictionary 220.
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her sexual orientation and/or gender identity. Defendant YCS Mitch Simao
repeatedly referred to C.P. as cupcake and fruitcake (C.P. Decl. ] 17, 20; Tr.
I'at 131:3-8 (C.P.)), while YCO Tavako regularly referred to C.P. as twinkle
toes and fairy. (C.P.Decl.{ 18; Tr.I. at 131:17-20 (C.P.).)

23.  On one occasion, when female wards were braiding each other s hair,
Defendant YCS Simao told C.P. she could not have her hair up and that she was
not allowed to play with her hair like the girls. Various YCOs threatened to cut
off C.P. s hair and to send her over to the boys side. (C.P. Decl. {{ 16, 19, 21;
Tr. T at 130:1-18.) Hadley, HYCF s nurse practitioner, [h]eard from HYCEF staff
that C.P. was being taunted and harassed by other staff and they were telling C.P.
that they were going to cut her hair and put her in with the boys. (Hadley Decl.
14.)

24.  The record before the court establishes that verbal abuse and harassment of
LGBT wards is commonplace at HYCF. (Tr. I at 64:9-15; 73:23-75:15 (Bidwell);
Tr. I at 220:19-22 (Alvaro) (stating that, although he did not recall hearing wards
call J.D. names like faggot, it s a daily thing ).) Such harassment continues
unabated. (Tr. I. at 71:20-73:5 (Bidwell); Bidwell Decl.  16.)

25. Dr. Robert Bidwell is the treating physician at HYCF. He is also a

professor at the University of Hawaii Medical School, and is an expert in the field

28



Case 1:05-cv-00566-JMS-LEK  Document 162  Filed 02/07/2006 Page 29 of 77

of adolescent medicine, with special expertise in adolescent medicine in the

juvenile correctional setting and in the treatment of LGBT adolescents. Dr.

Bidwell testified that the use by HYCEF staff of terms like faggot, mahu, and
butchie to refer to wards is a daily occurrence at HYCF and is symptomatic of a

culture of abuse toward LGBT wards at HYCF. (Tr. I at 73:23-75:5.)

The Pervasive Verbal Abuse at HY CF Harmed the Plaintiffs

26. Being repeatedly referred to as a butchie (a word that R.G. had never
heard prior to being confined at HYCF) made R.G. feel ugly. (Tr.Tat 11:15-
12:4 (R.G.).) Dr. Bidwell testified that such name-calling directed at teenagers
confined at HYCEF is far more damaging than similar name-calling directed at
adults. (Tr.Iat 69:21-70:17.) Moreover, in the youth correctional setting at
HYCF, the guards form something of an extended family for the youth, and, unlike
youth in non-custodial settings, wards at HY CF cannot retreat to the safety of their
home and family at the end of the day. (Bidwell Decl. q 17). Indeed, wards
typically call YCOs and YCSs Aunty or Uncle. (Bidwell Decl. {17.) Thus,
name-calling and other identity-based harassment based on actual or perceived
sexual orientation or gender identity by guards at HYCF often is acutely damaging

to wards who have been entrusted to the state s care by the family court. (Tr. T at
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68:24-70:7; Bidwell Decl. ] 16-17.)

27.  Dr. Bidwell testified that the harassment C.P. experienced was so severe
that she threatened suicide because of what she was going through. (Tr.165:21-
24.)

28. Dr. Bidwell also testified that all three of the plaintiffs exhibited behavior
consistent with traumatic harassment. (Tr.I67:9-68:23.)

29. Based on the record before the court, it is likely that plaintiffs will again be
subjected to unrestrained verbal harassment and abuse by staff and other wards
should they return to HYCF.

Plaintiffs J.D. and C.P. Endured Physical and Sexual Assaults By Other
Wards and Threats of Sexual Assaults Based on Their Actual or Perceived
Sexual Orientation or Gender Identity

30. The record before the court contains extensive documentation of anti-LGBT
sexual assaults, physical assaults and threats of sexual assault, including rape.

31. J.D. suffered anti-gay sexual harassment and abuse by other wards at
HYCEF, including physical assaults and frequent threats of rape. (J.D. Decl. {{ 5,
17,18, 19, 22; Exs. A, B to J.D. Decl.)

32. Many wards threatened to physically and/or sexually assault J.D. on a

regular basis and several assaulted him repeatedly by subjecting him to various

forms of unwanted sexual touching. (Tr. I at 82:11-15.) For example, after making
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threats of rape and demanding that J.D. give him head, J.D. s roommate climbed
on J.D. s back while J.D. slept. (J.D. Decl. { 3.) The incident made J.D. so
frightened that he began to sleep sitting on the toilet to keep from being attacked
from behind. (J.D. Decl. { 3.)

33.  Other wards also jumped on J.D. and pantomimed engaging in anal sex with
him. (Ex. A to J.D. Decl.) They grabbed J.D. s buttocks and rubbed suggestively
against him, in one case while he was in the shower. (J.D. Decl. {9, 19, 22; Exs.
A, B to J.D. Decl.). Wards placed their pubic hairs on J.D. s head or body.
Additionally, wards repeatedly told J.D. to give them head or be their bitch,
meaning have oral or anal sex with them. (J.D. Decl. {{ 3, 13, 23; Ex. B to J.D.
Decl.)

34.  One ward repeatedly hung his testicles out of his shorts and asked J.D. to
look at his eight pack, put his testicles in J.D. s hands, said to J.D. suck on this
[referring to his penis], don t use your teeth, and repeatedly sprinkled pubic hair
on J.D. s head and body. (J.D. Decl. {{ 17, 18; Ex. B to J.D. Decl.; Joint Exs. 51,
61, 62, 81.) Another ward rubbed semen on J.D. s face, exposed his penis and
demanded that J.D. join him in the shower. (J.D. Decl. { 19.)

35.  When J.D. was returned to HYCEF in June of 2005, the harassment and

threats of assault continued because wards who had known J.D. from his previous
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commitment told new wards that J.D. was gay. (J.D. Decl. {47, 51.)

36. Over HYCF s medical staff s objections, YFA Tufono-losefa transferred
C.P. in September 2004 from the girls unit to the boys unit when the girls were
temporarily sent to a facility in Utah. (Tr. I at 180:8-16; 181:5-9.) After C.P. s
transfer, C.P. was subjected to escalating harassment and abuse from other wards,
including physical and sexual assaults, masturbation directed at her, and
threatening commands such as suck my dick, put this in your mouth and suck
onit, or give me head, and threats of rape and assault. (C.P. Decl. ] 32, 33,
34, 36, 40; Bidwell Decl. { 46; Tr. I at 131:15-23; compare Joint Ex. 45 (10/22/04
C.P. letter to YFA, reporting only minor problems) with Joint Ex. 48 (11/17/04
C.P. letter to YFA reporting hard time from boys teasing, name calling, and

making trouble, and stating I feel hurt and it makes me go insane and angry ).)

37.  Some of the male wards touched C.P., pulled her hair, threw things at her,
told her to give [them] head, or asked permission to rub her legs. (C.P. Decl.
99 33, 36.) Other male wards made comments like, I want to feel your ass, and

I want to fuck you, or asked her to show her breasts. (C.P. Decl. { 34.) Other
male wards exposed their buttocks to her, pulled out their erect penises and

showed them to her, or started masturbating in front of her. (C.P. Decl. {{ 34-35.)
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38.  Dr. Bidwell testified that C.P. told him repeatedly during her stays at HYCF
of daily verbal harassment, some physical harassment, and sexual overtures.

39. Defendants own former juvenile corrections experts submitted declarations
stating their expert opinion that they believed male to female transgender wards
were better off in O & A with the girls than anywhere else at HYCF and that the
placement kept them physically and psychologically safe. (Griffis Decl. at ] 8,
11; see also Miesner Decl. at {{ 7, 10; Declaration of David Roush ( Roush

Decl. )at] 11.)

40. Based on the record before the court, it is likely that plaintiffs will again be
subjected to unrestrained physical and sexual assaults and threats of assault by
other wards should they return to HYCF, and that such treatment will inflict
significant harm on plaintiffs.

The Supervisory Defendants Were Aware of the Pervasive Abuse and
Harassment of LGBT Wards at HYCF, Yet They Took No Meaningful Steps
to Remedy the Conditions

41.  The record before the court contains substantial evidence that
discrimination and verbal, sexual and physical harassment and abuse based on

actual or perceived sexual orientation or gender identity are systemic problems at

HYCEF that have not been adequately addressed by the supervisory defendants.
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42. Many incidents of verbal abuse and harassment occurred in the presence of
HYCEF staff or were reported to staff, but the paucity of disciplinary records
submitted by defendants indicates that, with respect to the vast majority of
instances, staff took no action. Even when staff documented incidents,
disciplinary measures were either non-existent or were ineffective in stopping
further harassment. (Joint Exs. 66-67 (discipline for fighting issued to ward
who J.D. said called him (J.D.) mahu and who staff saw spit on and hit J.D.); 79
(J.D. reported harassment and social worker talked to wards); 80 (YCO describes
relentless harassment, stating she talked to wards and that it stops for awhile, then
it continues ); 81 (YCO describes continuing harassment, and the need to review
footage from the surveillance camera system as the only realistic option to curb
this inappropriate activity ).)

43.  Although other wards routinely called C.P. derogatory names in the
presence of HYCF staff, and although C.P. complained about such harassment
even when it occurred outside the presence of HYCEF staff, the staff failed to
discipline or stop the wards from calling her names. (C.P. Decl. {19.) C.P. s
account is corroborated by contemporaneous medical notes by her treating
physician over a period of nearly a year that relate material details of the

harassment suffered by C.P., including that certain YCOs routinely ignored such
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harassment. (See Joint Ex. 54 at (bates no. 1498, 10/6/04); (bates no. 1499,
11/29/04) and (bates nos. 1500-01, 1503, 8/15/05 to 8/17/05).)®

44. The testimony of defendants witness YCO Rosete indicates an awareness
on the part of HYCEF staff that C.P. would be harassed and abused if she were
transferred to the boys side. (Tr.II at 8:12-9:6.)

45.  Copies of complaints regarding C.P.'s transfer to the boys' side and her
1solation in a holding cell were provided to Tufono-Iosefa and Agnew.

(Bidwell Decl. (] 44, 49; Exs. C, E to Bidwell Decl.) There is no evidence that
defendants took any responsive action. (Bidwell Decl. | 45, 50.)

46. On August 2, 2004, J.D. submitted a written grievance to Tufono-Iosefa
describing in some detail the anti-gay verbal and physical harassment, sexual
abuse, and threats of rape and other physical harm directed at him. (Joint Ex. 61.)
J.D. s grievance specified that his roommate had threatened to rape him and had
jumped on him motioning having anal sex ; that other wards had done the

same ; that other wards had entered the showers while he was showering; that

® The court finds that statements made by wards to Dr. Bidwell, Nurse Hadley and other medical
staff in the context of medical visits and for purposes of defining or explaining the patient's own
mental or physical state, including, for instance, anxiety, depression, or other psychological or
emotional upset, are admissible as statements for purposes of medical diagnosis. Fed. R. Evid.
803(4). See also Swinton v. Potomac Corp., 270 F.3d 794, 807-08 (9th Cir. 2001) (plaintiff s
description of harassment to his therapist admissible under Rule 803(4) as statement for purposes
of medical diagnosis).

35



Case 1:05-cv-00566-JMS-LEK  Document 162  Filed 02/07/2006  Page 36 of 77



