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IN THE UNI TED STATES DI STRICT COURT

FOR THE NORTHERN DI STRICT OF CALIFORN A

SAN JOSE Dl VI SI ON

MORALES | ) CV-06-00219 - JF
)
PLAI NTI FF , ) SAN JOSE, CALIFORNI A
)
VS. )
) MARCH 4, 2011
CATE, ET AL, )
)
DEFENDANT . ) PAGES 1-63
)

TRANSCRI PT OF PROCEEDI NGS
BEFORE THE HONORABLE JEREMY FOGEL
UNI TED STATES DI STRICT JUDGE

APPEARANCES:

FOR THE PLAI NTI FF :
MORALES , BROWN

FOR THE DEFENDANT :

LAW OFFICE OF JOHN R. GRELE
BY: JOHN GRELE

149 NATOVA STREET, 3RD FL
SAN FRANCI SCO, CA 94105

CALI FORNI A STATE ATTORNEY
GENERAL ' S OFFI CE
BY: M CHAEL QUI NN

JAY GOLDVAN
455 GOLDEN GATE AVENUE
STE 11000
SAN FRANCI SCO, CA 94102

( APPEARANCES CONTI NUED ON THE NEXT PAGE)

OFFI Cl AL COURT REPORTER: SUMVER FI SHER, CSR, CRR

CERTI FI CATE NUMBER 13185




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case3:06-cv-00219-RS Document535-2 Filed05/16/12 Page?2 of 63

FOR THE PLAI NTI FF :

SIMs, FI ELDS

FOR THE PLAI NTI FF :

MORALES , BROWN

FOR THE PLAI NTI FF :

HABEAS CORPUS RESOURCE CTR.
BY: SARA COHBRA

303 SECOND STREET

STE 400 SOUTH

SAN FRANCI SCO, CA 94107

MCBREEN & SENI OR

BY: DAVI D SEN OR

1900 AVENUE OF THE STARS
11TH FLOOR

LOS ANGELES, CA 90067

JENNER & BLOCK, LLP
BY: RICHARD STEI NKEN
ONE | BM PLAZA

CH CAGO, |IL 60611
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SAN JOSE, CALIFORNI A MARCH 4, 2011
PROCEEDI NGS

( WHEREUPON , COURT CONVENED AND THE
FOLLOWN NG PROCEEDI NGS WERE HELD:)

THE COURT: THI'S IS THE MATTER OF MORALES
VERSUS CATE AND PACIFIC NEWS SERVICE VERSUS CATE.

AND CAN | GET THE APPEARANCES FROM
COUNSEL , COUNSEL FROM THE COURTROOM, AND | THI NK WE
HAVE A COUPLE TELEPHONI C APPEARANCES ALSO.

MR. GRELE: GOCD AFTERNOON , YOUR HONOR.

JOHN GRELE AND DAVID SENICR ON BEHALF OF
PLAI NTI FFS MORALES AND BROWM.

M5. COHBRA: GOOD AFTERNOON , YOUR HONOR.

SARA COHBRA ON BEHALF OF M TCHELL SI M5
SIMMS AND STEVIE FI ELDS.

MR. KRI SHNAN :  GOOD AFTERNGOON |,
YOUR HONOR.

AJAY KRI SHNAN ON BEHALF OF PLAI NTI FF
PACI FI C NEWS SERVI CE .

MR. QU NN: GOCD AFTERNOON .

M CHAEL QUI NN FOR DEFENDANTS .

MR. GOLDVMAN: GOOD AFTERNOON .

JAY GOLDMAN FOR DEFENDANTS .

MR. SEN OR: DAVI D SEN OR.

THE COURT: AND | SHOW MR. STEINKEN, AND
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I KNOW MR. SMTH -- ACTUALLY, MR. SMTH IS A

REPORTER FOR THE STOCKTON RECORD. YOU' RE BOTH

THERE ?

MR. STEINKEN: THIS IS MR. STEI NKEN ,
YOUR HONOR. | CAN HARDLY HEAR YOU.

THE COURT : I WLL SPEAK | NTO THE
M CROPHONE .

I THHNK MR. SMTH IS LISTEN ONLY, SO I
HOPE THAT HE'S THERE.

ALL RIGHT. WHAT WE HAVE TH S AFTERNOON
I S ESSENTI ALLY MATTERS RELATED TO DI SCOVERY .
THERE'S A RELATED MOTION FOR PROTECTIVE ORDER, A
MOTI ON TO STRIKE THAT WAS FILED BY THE STATE.

AND LET ME SEE IF | CAN APPROACH THI S
FROM A GLOBAL PERSPECTIVE AND TELL YOU HOW | THI NK
ALL OF THE MATTERS CAN BE ADDRESSED .

THE LEGAL LANDSCAPE HAS SH FTED SOVEWHAT
SINCE THI S LITIGATION RESUMED IN THE FALL AFTER THE
NEW REGULATI ONS WERE PROMULGATED . AND THE MOST
RECENT SI GNI FI CANT DEVELOPMENT WAS THE
NINTH CIRCUT'S DECISION IN THE DI CKENS CASE WH CH
CONCERNED THE ARI ZONA PROTOCOL .

IT"S CLEAR FROM THAT CASE THAT THE
AVAI LABI LI TY OF AN ALTERNATIVE METHOD OF EXECUTI ON ,

IN TH'S CASE THE ONE-DRUG PROTOCOL , DOES NOT COME
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I NTO PLAY UNLESS AND UNTIL THERE'S A SHOW NG THAT
THE STATE'S METHOD IN THIS CASE WH CH IS THE THREE
DRUG PROTOCOL S SHOWS A SUBSTANTIAL  RISK OF AN 8TH
AMENDVENT VI OLATI ON .

SO WE' RE NOTI' AT THAT PO NT IN TERMS OF
THE RECORD WHERE THE AVAILABILITY OF AN ALTERNATI VE
IS IN PLAY. AS THE STATE HAS ARGUED FOR SOVE TI ME,
THE PLAINTIFF FIRST HAS TO SHOW THAT THERE IS A
SUBSTANTI AL  RISK AND THEN THE AVAILABILITY OF AN
ALTERNATI VE VWH CH ELIM NATES OR REDUCES THE RI SK
BECOVES RELEVANT . THAT HAS SOVE BEARING ON THE
DI SCOVERY AND THE MOTI ON FOR PROTECTI VE ORDER.

IT SEEM5 TO ME THAT TO THE EXTENT
PLAI NTI FFS WANTED TO DEPOSE FORMER GOVERN OR
SCHWARZENEGGER OR A FORMER LEGAL AFFAI RS SECRETARY
HOGUE, AS TO WHY THEY CHOSE TO PROCEED W TH A THREE
DRUG RATHER THAN A ONE DRUG PROTOCOL , THAT
| NFORMATION IS I RRELEVANT AT THIS PO NT IN THE
CASE.

I TS CONCElI VABLE , | SUPPOSE, THAT IT
COULD BECOVE RELEVANT BUT | T WOULDN'T BE UNTIL
THERE'S A SHOW NG THAT THERE'S A SUBSTANTI AL RI SK
OF AN 8TH AMENDMENT VI OLATI ON .

SO THEN THE QUESTION IS WHAT ABOUT THE

WRI TTEN DI SCOVERY |S OUT STANDING. AND | THI NK ON
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THAT PO NT | WOULD SAY THI'S: WHAT DICKENS SAYS IS
THAT EVIDENCE OF PAST PROBLEMS W TH AN EXECUTI ON
PROTOCOL 1S NOT SUFFI CIENT TO SHOW THAT THERE ARE
LI KELY TO BE PROBLEMS WTH A NEW LETHAL | NJECTI ON
PROTOCOL .

AND IT"S A DI FFI CULT SHON NG FOR THE
PLAINTIFF TO MAKE THAT THERE IS A LINK BETWEEN THE
PAST PROBLEMS AND CURRENT PROBLEMS . BUT THE COURT
EXPLI CI TLY DOCES NOTI' SAY THAT PAST PERFORMANCE | S
| RRELEVANT , IT SIMPLY SAYS IT'S OF LIMTED
RELEVANCE . AND HOW RELEVANT |IT |IS DEPENDS ON HOW
MUCH THE NEW PROTOCOL AND THE OLD PROTOCOL ARE
ALI KE .

AND A PO NT WAS MADE IN THE DI CKENS CASE
THAT AR ZONA HAD MADE SIGNIFI CANT CHANGES TO ITS
EXECUTI ON PROCEDURES BETWEEN THE TIME OF THE OLD
PROTOCOL THAT HAD THE PROBLEMs AND THE NEW ONE
VWH CH WAS BEING REVIEWED | N THAT CASE.

ONE OF THE THINGS THAT THE COURT 1S GO NG
TO BE LOCKING AT IN THIS CASE, AND IT'S A PRETTY
SIGNIFICANT PIECE, IS THE EXTENT TO WH CH THE NEW
PROTOCOL THAT WAS ADOPTED UNDER THE REGULATIONS | S
THE SAME AS OR DI FFERENT FROM THE OLD PROTOCOL
VWH CH WAS THE SUBJECT OF THE ORI G NAL MORALES

LI TI GATI ON .
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SO | TH NK THE FOCUS HAS TO BE ON WHAT'S
HAPPENI NG | N THE PRESENT . BUT TO THE EXTENT THAT
THE -- WHAT'S HAPPENING IN THE PRESENT 1S THE SAME
AS WHAT'S HAPPENING IN THE PAST THEN THERE |S EVEN
UNDER DI CKENS SOVE RELEVANCE .

AND | THINK MOST OF THE REQUESTS THAT THE
PLAI NTI FFS HAVE MADE THUS ARE RELEVANT TO THE
QUESTION OF HOW MJCH OF A DIFFERENCE THERE IS
BETWEEN OLD AND NEW.

THERE ARE CERTAINLY SOME THINGS I N THE
DOCUMENT REQUESTS THAT GO BEYOND THAT. BUT | THI NK
IF THE FOCUS STAYS ON THE NEW PROTOCOL AND WHAT THE
COURT NEEDS TO LOOK AT UNDER THE NEW PROTOCCL ,
DI CKENS SAYS THERE IS SOME LIMTED RELEVANCE |IN
LOOKI NG AT PAST PROBLEMS PARTI CULARLY | F THE
PROCEDURES ARE THE SAME BETWEEN THE OLD AND THE
NEW.

SO 1 THINK THAT'S THE -- THAT'S WHAT |
HAVE TO SAY IN THE GLOBAL SENSE ABOUT DI SCOVERY .

THE MOTION TO STRIKE |S RELATED TO THAT
BECAUSE | T TALKS ABOUT THE MATERIAL |IN THE FOURTH
AMENDED COMPLAI NT THAT RELATES TO PAST PROBLEMS .

AND | THINK IN THIS INSTANCE THI'S IS NOT
GO NG TO BE A JURY TRIAL THERE |ISN T THE QUESTI ON

OF PREJUDICE . THE EXISTENCE OF PAST PROBLEMS -- |
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MEAN FIRST OF ALL THIS COURT HAS HAD THI S CASE
SINCE ITS INCEPTION SO IT'S NOT AS IF THE PAST
PROBLEMS ARE UNKNOWN TO THI S COURT .

AND SECONDLY , THE EXI STENCE OF THE PAST
PROBLEMS | S NOT COWPLETELY | RRELEVANT . I T"S, THE
PONT IS IT'S OF LIMTED RELEVANCE . | F THE STATE
CAN SHOW THAT I T HAS MODIFIED THE PROCEDURES IN A
VWAY THAT THERE IS NO LONGER A SUBSTANTI AL RISK OF
AN 8TH AMENDMENT VI OLATION, THEN WHAT HAPPENED | N
THE PAST TRULY |S | RRELEVANT . BUT THERE |S THAT
PREDI CATE THAT HAS TO BE SATISFIED, AND THAT IS
WHAT' S THE SI TUATI ON  NOW?

SO FOR INSTANCE, IF THE PLAINTIFFS ARE
CONTENDI NG TODAY THAT THE MAKE UP OF THE EXECUTI ON
TEAM IS FLAWED, TODAY UNDER THIS PROTOCCL , THAT'S A
CONTENTI ON  THAT THEY ARE ENTITLED TO MAKE. AND I|F
THEY WANT TO SHOW THAT BY SAYING |IT'S EXACTLY THE
SAME AS THE EXECUTION THAT THE TEAM FOUND FLAWED
UNDER THE OLD PROTOCCOL , THAT'S A FAIR ARGUMENT FOR
THEM TO MAKE.

AND IF THE STATE COVES BACK AND SAYS,
VWELL, NO IT'S DI FFERENT HERE'S HOW IT'S DI FFERENT
HERE'S THE THI NGS WE CHANGE D AND HERE ARE THE
THINGS WE'VE DONE IN THE LAST SEVERAL YEARS |IN

RESPONSE TO THE EXCLUSIONS |IN THE EARLI ER MORALES
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LI TIGATION AND THE REGULATI ON ADM NI STRATI VE
PROCESS, THESE ARE THE CHANGES WE' VE MADE, THAT'S
WHAT THE STATE'S RESPONSE WOULD BE AND THEN WE CAN
TAKE FROM THERE THEN THAT'S WHAT WOULD BE LI TI GATED
GO NG FORWARD .

SOl THINK IT"S, | DON'T TH NK ANY
PURPOCSE IS SERVED BY STRIKING MATERIAL FROM THE
COVPLAI NT . I THINK THE PO NT THE STATE |S MAKI NG
THAT IS VALID IS THAT THE PAST IS OF LIMTED
RELEVANCE TO THE SITUATION IN THE FUTURE AND IN THE
PRESENT .

IT"S NOI' | RRELEVANT BUT IT'S OF LIMTED
RELEVANCE . AND THAT'S REALLY WHAT DI CKENS SAYS.
THE NINTH CIRCU T SAYS IT LOUD AND CLEAR THAT WE
NEED TO FOCUS ON THE CURRENT PROTOCOL THE CURRENT
LI KE HOOD THAT THERE'S GO NG TO BE A PROBLEM.

IF THERE'S NOT A SUBSTANTI AL RISK OF AN
8TH AMENDMENT VI CLATION UNDER THE CURRENT PROTOCOL
THEN THERE |S NO PROBLEM W TH THE PROTOCOL FROM A
CONSTI TUTI ONAL  STANDPO NT  AND EXECUTI ONS CAN
PROCEED .

SO | DON'T THINK ANY PURPOSE 1S SERVED BY
PRETENDI NG THAT THE PAST DIDN'T EXIST OR SAYI NG
THAT |IT HAS ABSOLUTELY NO BEARING BUT | TAKE THE

STATE'S PONT AND | THI NK THEY ARE RIGHT THAT IN
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LIGHT OF BAZE AND DICKENS IT'S OF LIMTED
RELEVANCE .

AND SO TO SUM UP, | THI NK THE PROTECTI VE
ORDER AS TO THE DEPOSITIONS OF THE FORMER GOVERNOR
AND LEGAL AFFAIRS SECRETARY |S WELL TAKEN. THAT
MOTION |S WELL TAKEN.

I THINK THAT THE NOTION STRIKE 1S
UNNECESSARY AND THERE'S A GENERAL PRESUMPTION I N
PLEADI NG PRACTI CE THAT SUCH MOTI ONS ARE DI SFAVORED .
AND | DON'T THINK THERE'S ANY REAL PREJUDICE TO THE
STATE IN THAT RESPECT .

AND THEN FI NALLY WTH REGARD TO THE ON
GO NG DI SCOVERY DI SPUTES THAT THE PARTIES HAVE, |
DO THI NK THAT WHAT HAPPENED |IN THE PAST, FROM A
DI SCOVERY STANDPO NT , IF NOT FROM A PROOCF
STANDPO NT AT TRIAL, 1S ARGUABLY RELEVANT TO WHAT'S
HAPPENI NG NOW AS LONG AS THOSE DOTS CAN BE
CONNECTED AS LONG AS THERE'S AN ARGUMENT THAT CAN
BE MADE IN GOOD FAI TH THAT AUTHORI ZE THERE HASN' T
BEEN ANY CHANGE MADE IN PONT A TO PONT B, IF YOU
FOLLOW WHAT |' M SAYI NG.

THOSE ARE SOVE TENTATI VE THOUGHTS . LET
ME GET A RESPONSE FIRST FROM THE STATE AND THEN
FROM PLAI NTI FFS .

MR. GOLDMAN: WELL, YOUR HONOR, ASSUM NG

10
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| UNDERSTAND WHAT YOU ARE SAYI NG AND PERHAPS |
DON' T, BUT IN TERMs COF THE PAST BEI NG RELEVANT ,
MOST -- FIRST OF ALL, MOST OF THE DI SCOVERY
REQUESTS ARE SUBJECT TO PROTECTIVE ORDER, ARE NOT
ABOUT PAST PERFORMANCE OF AN EXECUTI ON TEAM. THEY
ARE -- THE VAST MAJORITY ARE ABOUT HOW WHAT |F THE
PROTOCOLS COMPOSED AND HOW THIS WAS COWVPOSED .

THEY SAY SO IN THEIR PAPERS THEY WANT
| NFORVMATI ON ABOUT THE DRAFTI NG PROCESS TO | DENTI FY
YOU KNOW WHI CH | DEAS WERE REVI EWED AND REJECTED AND
VWHY BEST PRACTI CES WERE NOT ADOPTED .

LOOK AT PAGE 17 IN THEIR OPPOSI TION FOR
THAT . UNDER DI CKENS AND BAZE THAT SEEMS TO BE
WHOLLY OQUTSIDE THE SCOPE OF THE DI SCOVERY AND THAT
IS, I THINK, THE MAJORITY OF THE WRI TTEN DI SCOVERY
REQUESTS THAT WE ARE TALKI NG ABOQUT .

ITIS -- IT 1S, AND WHAT | AM JUST SAYI NG
COWPLETELY COWORTS WTH WHAT THE COURT JUST SAID
VH CH IS ONE HOW THE CURRENT REGULATI ONS ARE BEI NG
| MPLEMENTED THERE'S WHAT'S ON PAPER AND THEN YQU
GOT TO SEE IF THAT'S WHAT' S HAPPENI NG .

THAT OF COURSE |S WHOLLY WTH N THE SCOPE
AND THAT'S NOT' THE SUBJECT OF THE MOTION FOR THE
PROTECTI VE CRDER.

AND UNDER DI CKENS, CERTAIN CATEGORY WAS

11
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PAST M SSTEPS COULD PGOSSI BLY CREATE MATERI AL KNOW
EFFECTS .

SOME UNDER DI CKENS WLL NOIr, SOVE WLL.

THE WRI TTEN DI SCOVERY REQUESTS , NEI THER
ONE OF THEM ASKS ANY QUESTIONS ABOUT EXECUTI ONS
THAT OCCURRED |IN THE PAST, AND WHAT HAPPENED THERE
AND HOW THEY WERE PERFORMED .

THE SCOPE IN TERMS OF WHEN WE GET TO
THAT, IN TERM WAS THI NGS LIKE TRAINING AND TEAM
SELECTION, NONE OF THOSE GO BACK BENEFIT
NOVEMBER ' 07, THE LAST EXECUTION WAS | BELIEVE

JANUARY ' 06.

AND SO TO THE DEGREE WE ARE TALKI NG ABOUT

WRI TTEN REQUESTS THAT ARE THINGS LIKE THE GOVERNORS

E- MAI LS OR SOMETHI NG EVERYBODY M GHT HAVE READ OR
CONSI DERED WHEN THEY WERE THI NKI NG ABOUT DRAFTI NG
REGULATI ONS , UNDER BAZE AND DI CKENS | JUST DON'T
SEE ANY ROOM FOR THAT.

THE COURT: SO THEIR THOUGHT PROCESS AS
YOU SEE |IT IS | RRELEVANT .

THE QUESTION 1S: ARE THE CURRENT
PRACTI CES AND PROTOCOLS AND PLANS, TO WHAT EXTENT
ARE THEY THE SAME AND TO WHAT EXTENT ARE THEY
DI FFERENT FROM WHAT EXI STED BEFORE ?

MR. GOLDVMAN:  WELL, THAT BASICALLY IS

12




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case3:06-cv-00219-RS Document535-2 Filed05/16/12 Pagel3 of 63

VWHAT | AM SAYING IN TERMS OF OBVIQUSLY WHAT IS
GO NG ON NOW, THERE'S DI SCOVERY THAT WE ARE NOT
SUBJECT - -

THE COURT: THAT'S CLEARLY RELEVANT .

MR. GOLDVAN: AND WHAT HAPPENED DURI NG
THE EXECUTION OF, YOU KNOW, THI'S PERSON OR THAT
PERSON, IS NOI THE SUBJECT OF THI S MOTI ON EI THER.

THE COURT:  OKAY.

VMR. QUI NN: IN TERMS OF THE THOUGHT
PROCESSES , THAT'S MY THOUGHT , THEN |S THE THOUGHT
OF | BELIEVE, BAZE AND THAT'S CONFIRMED I N JACKSON

V. DANBERG, EMMETT V. JOHNSON AND THE RABY CASE WE

CI TE.
THE COURT : I TS WHAT THE PRODUCT WAS AND
NOT WHAT THE PROCESS WAS THAT LEAD TO THAT PRODUCT .
MR. GOLDMAN: WELL, IN TERMS OF -- |
BELI EVE THE WAY THE PLAINTIFFS MENTION |IT IN THEIR
REPLY . BUT AS THESE THREE CIRCUI T COURTS PO NT OUT
RABY IN ITS SUMATION OF | TS REASONI NG EXPLICITLY
BY EMMVMETT AND JACKSON THAT, YOU KNOW, THE BAZE
COURT DID NOT REQUIRE A SHOW NG OF DELIBERATE
I NDI FFERENCE , IS WHAT | THINK THEY ARE CETTING AT
WHAT THEY SAID SUBJECTI VE BLAMELESSNESS .
JACKSON SAID BAZE CAPTURED SOVE OF THE

LANGUAGE OF HELLING AND FARMER, | MPORTANTLY THE

13
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DELI BERATE | NDI FFERENCE LANGUAGE USED I N THOSE
CASES.

AND THESE COURTS EXPLAIN THERE'S A
SEPARATE DI STI NCTION BETWEEN THE 8TH AMENDMENT
EXECUTI ON CASES AND CONS OF CONFI NEMENT 8TH
AMENDVENT  CASES.

THE COURT : Rl GHT .

AND | MEAN, | HESITATE TO DO TH'S, IT'S
SOVETHING | DO A LOT IN ORAL ARGUVMENT . | WOULD
COVE UP WTH A HYPOTHETI CAL THAT WOULDN'T EXIST IN
REAL WORLD TO MAKE A PO NT.

SO IF THE STATE DECI DED THAT WE ARE GO NG
TO DEAL WTH THI S PROBLEM THE PERSON M GHT NOT BE
UNCONSCI QUS BY HAVI NG A CONSCI OQUSNESS CHECK WHI CH
IN FACT THE STATE HAS DONE.

AND LET'S SAY THE STATE'S REASON FOR THAT
WASN' T BECAUSE THEY THOUGHT THAT THI S WAS THE BEST
METHOD TO USE BUT BECAUSE THE PERSON WHO DOES THE
CONSCI QUSNESS NEED A JOB AND WANTED TO EMPLOY THAT
PERSON, IN OTHER WORDS, |IT HAD NOTHING TO DO W TH
THE DESIRE TO COWPLY WTH THE 8TH AMENDVMENT .

YOUR POSITION WOULD BE YOU DON'T LOOK AT
VWHY THEY DID IT, YOU LOOK AT WHETHER WHAT THEY DO
WAS SUFFI CI ENT TO ADDRESS THE PROBLEM?

MR. GOLDMAN: THAT'S THE POSITION OF THE

14
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SUPREME COURT .

AND AS A MATTER OF FACT, THAT'S WHY AS
DI CKENS RECOGNI ZED THERE ARE NOT ONLY THERE ARE
ACTUALLY SAFE HARBORS .

I MEAN, YOU KNOW, |F THE DAY AFTER BAZE
CAME QUT |F THE STATE RAN OUT, GRABBED KENTUCKY 'S
PROTOCOL , SCRATCHED OUT THE WORD KENTUCKY AND WROTE
THEIR STATE, AND |IF THEY HAD THE MOST BASE MOTI VE S
IN DONG IT IN THEIR MND, |IT WOULD STILL BE
COVPLI ANT AS WRI TTEN .

THE COURT : I T WOULD SURVI VE A FACI AL
CHALLENGE .

MR. GOLDMAN : NOW OF COURSE | F THEY DON'T
FOLLOW I T, THAT'S A DI FFERENT STORY .

BUT WHAT WE ARE GETTING AT AND TH' S
MOTI ON HAS BEEN USEFUL BECAUSE | THI NK THEY HAVE
HAD TO EXPLICITLY SAY THIS IS BASI CALLY THEY WANT
TO HAVE AN ANALYSI S UNDER THE UNNECESSARY RI SK
STANDARD AND G VE |IT A D FFERENT NAME |F THEY HAVE
TO.

BUT THE PURPOSE THAT THEY SAY IT'S
NECESSARY FOR IS EXACTLY WHAT AN UNNECESSARY RI SK
ANALYSI S WOULD HAVE.

AND | THINK THERE'S A REASON THE ROBERT 'S

PLURALI TY , RESPONDING TO SOVE OF THE OTHER

15
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JUSTICES, SAID NO, OUR HOLDINGS TODAY ARE NOT GO NG

TO CREATE ENDLESS AMOUNTS OF LITIGATION BECAUSE

THERE ARE SOVE BRI GHT LINE DI FFERENCES WH CH

DICKENS AND THE NINTH CIRCU T RECOGNIZE TOO.
AND THAT'S WHY YOU CAN HAVE A SAFE

HARBOR, FOR EXAMPLE . ACKNOALEDGE NG A SAFE HARBOR

WOULD MAKE NO SENSE IF YOU HAVE TO GO INTO THE M ND

OF THE AUTHORS OF THE PROTOCOL .
THE COURT : LET ME SUM UP, MR. GOLDVAN,
AND LET ME G VE PLAINTIFFS A CHANCE TO RESPOND .

VWHAT |'M HEARING IS YOU DON'T LOOK | NTO

VWHY THEY DID IT. THE ISSUE IS WHAT'S HAPPENI NG NOW

OBVI QUSLY IS RELEVANT , THE STATE DOESN' T OPPOSE

DI SCOVERY AS TO WHAT'S GO NG NOW. AND WHAT

HAPPENED |IN THE PAST |S RELEVANT TO THE EXTENT THAT

IT IS COWPARATI VE WTH WHAT'S GO NG NOW.

IN OTHER WORDS, YOU CAN SAY THI'S IS WHAT
WE DID THEN THIS IS WHAT WE DI D NOW.

AND TO THE EXTENT THAT IT'S THE SAME OR
THE EXTENT |IT'S DI FFERENT THAT IS RELEVANT TO THE
COURT 'S INQUIRY EVEN UNDER DI CKENS. THAT'S WHAT
' M HEARI NG YOU SAY.

BUT WHAT YOU DON'T GET INTO THE M ND SET
OF THE DECI SION MAKERS AND SAY WELL, WHY DI D YQU

DECIDE TO DO THIS AND NOT DECIDE TO DO THAT

16
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MR. GOLDMAN:  WELL, EXACTLY .

AND THE SUPREME COURT WHEN IT SAID WE'RE
NOT GO NG LET COURTS BE BEST PRACTICES COURTS
THAT' S EXACTLY WHAT THEY MEANT .

THEY WEREN' T TALKI NG ABOUT WHETHER
SOVEBODY AS THEY DRAFTED A PROTOCOL AS A CARI NG
ATTI TUDE, A BAD ATTITUDE, THE BEST ATTITUDE . THEY
ARE GO NG TO THE FACT THAT THERE USED TO BE THI S
BEST PRACTICES SORT OF LITIGATION, AND THEY ARE - -
THEY EXPLICITLY DI DN'T ALLOW I T ANYMORE .

THE COURT:  OKAY.

MR. GOLDMAN: AND THAT'S EXACTLY WHAT
THI'S DI SCOVERY THAT WE ARE TALKING ABQUT RIGHT NOW
WOULD GET INTO. AND IT'S EXACTLY | THI NK
EXPLI CI TLY WHAT HAS BEEN CONFIRMED |IN THEIR OWN
OPPCSI Tl ON .

THE COURT: ALL RIGHT.

LET ME GET THE OTHER SIDE OF THE STORY.

MR. GRELE?

MR. GRELE: THANK YOU, YOUR HONCR.

I OFTEN TIMES SIT HERE AND WONDER IF I'M
READI NG THE SAME CASES AS DEFENDANT 'S COUNSEL .

I DON'T SEE THE WORD SAFE HARBOR | N BAZE
AT ALL. I SEE IT IN SOVME OTHER OPINIONS BUT |

DON'T SEE I T AT ALL
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THE COURT: IT'S IN DICKENS WHICH IS
SOMETHING YOU NEED TO DEAL W TH.

MR. GRELE: | KNOW | UNDERSTAND THAT.

|E WE GO BACK TO FOUNDATI ONAL MATTERS
AND ONE THING | WANTED TO TALK ABOUT WHEN WE ARE
TALKI NG ABOUT PROTOCOLS , WHEN THE SUPREME COURT IS
TALKI NG ABOUT KENTUCKY 'S PROTOCOL AND THEY GO
THROUGH THE PROTOCOL , THE PROTOCOL [SN'T A WRI TTEN
PROTOCOL FOR THE SUPREME COURT, IT'S BASED ON AN
EXTENSI VE RECORD OF HEARI NGS AND DEPCSI TIONS AND
THINGS OF THAT NATURE AS TO HOW THE PROCESS IS
ACTUALLY REALLY EFFECTUATED .

AND TO TRY TO TRANSITION THAT TO SAY
PROTOCOL AS WRITTEN, AS WE SEE | N DEFENDANT 'S
PAPERS ALL THE TIME, IS | THINK IS NOT A FAIR
READING OF WHAT THE SUPREME COURT HAS NOTED

THE COURT: BUT DOES THAT MATTER HERE
MR. GRELE AND | WLL TELL YOU VHY |'M ASKING THAT
QUESTI ON .

| THINK | HEARD MR. GOLDMAN SAY THAT THE
STATE AGGRESS THAT THE PLAINTIFFS ARE ENTITLED TO
DI SCOVERY ABOUT WHAT 1S GOING ON TODAY, OKAY.

HOW ARE THE EXECUTION TEAMS BEI NG
CONSTI TUTED ? HOW ARE THEY BEING TRAINED? WHAT'S

BEING DONE WTH THE DRUGS? WHAT'S BEING DONE W TH
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THE EXECUTI ON CHAMBER ?

ALL OF THOSE QUESTIONS IN 2011 ARE
CLEARLY RELEVANT .

MR. GRELE: | HEAR THEM SAY THAT HERE
TODAY, BUT IF YOUR HONOR LOOKS AS EXH BIT 3 THEY
HAVE OBJECTED TO EVERY ONE OF THOSE.

THE COURT : | WLL GET THERE. ' M JUST
TRYI NG TO UNDERSTAND THE PARTIES' POCSI TI ONS . I
THINK THERE ARE SPECIFIC WAYS IN VWH CH THE
QUESTI ONS AND THE OBJECTIONS NEED TO BE WORKED
THROUGH . BUT |I'M TRYING TO UNDERSTAND THE PARTIES'
POSI TI ONS .

SO WHAT |'M HEARING HERE IS THAT AS FAR
AS THE FACTS ON THE GROUND TODAY ARE CONCERNED |,
ABSOLUTELY THAT NEEDS TO BE A FACT | NTENSI VE
INQU RY, WE NEED TO FIND OQUT WHAT'S GO NG TODAY.

AND AS FAR AS THE FACTS ON THE GROUND IN
THE PAST ARE CONCERNED , FIRST OF ALL, THE COURT
SPENT A WEEK HEARI NG EVIDENCE ABOQUT THAT, SO IT'S
NOT AS IF THAT'S NOT PART OF THE RECORD.

AND SECONDLY , TO THE EXTENT THAT THERE
ARE OTHER FACTS ON THE GROUND THAT POST DATED THE
PROCEEDI NG S I N 2006, THOSE FACTS ARE RELEVANT TO
SHOW THE CONNECTION OR LACK THERE OF BETWEEN THE

OLD PROTOCOL AND THE THREW NEW ONE.
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SO I THINK WE ALL AGREE ON THAT. [ THI NK
WHERE THE REAL DI FFERENCE IS, IS IN HOW MJCH THE
PLAINTIFFS GET TO INQUI RE |INTO THE THOUGHT
PROCESSES OF THE FOLKS IN THE CDCR AND THE
GOVERNOR ' S OFFI CE THAT MADE THE DECI SIONS THAT THEY
DD. AND | THINK THAT WOULD BE THE MOST USEFUL
THING FOR YOU HERE.

MR. GRELE: AND | WANTED TO ADDRESS THAT,
YOUR HONOR.

BUT -- AND I THINK | SAID TO THE COURT,
MONTHS AGO, MONTHS AGO IN RELATION TO TH S | NQUI RY
I SAID, YOU KNOW, |IF WE GOI' THE ACTUAL DOCUMENTS
THAT WE HAVE BEEN ASKING FOR, WE MAY NOT EVEN HAVE
TO DEPCSE THOSE PEOPLE. AND DIDN'T PUT THEM IN AS
THE WTNESSES |IN THE CASE, THE DEFENDANTS DI D.
WHEN WE ASKED THEM WHO MADE THE DECISIONS IN TH' S
CASE, THEY SAID Ms. HOGUE AND GOVERNOR
SCHWARZENEGGER .

SO IT'S NOTI' LIKE WE BROUGHT THEM |INTO THE
CASE THE DEFENDANTS BROUGHT THEM |INTO THE CASE.
AND WE SAID G VE US THE DOCUMENTS THAT RELATE TO
THE DECI SION MAKING PROCESS AND MAYBE WE DID OR WE
DON' T HAVE TO DEPOCSE THEM.

OKAY. THEY DON'T WANT TO DO THAT. AND

NOW THEY SAY | T'S BECAUSE THE THOUGHT PROCESSES ARE

20
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| RRELEVANT . WELL THAT'S NOT -- | DON'T SHARE THAT
OPINFON AND THE REASON FOR THAT IS NOT ONLY DO THE
THOUGHT PROCESSES REFLECT HOW WELL THEY ARE GO NG
ACTUALLY EFFECTUATE THE PROCEDURE BECAUSE AS THE
COURT ' S HYPOTHETI CAL MENTIONED |F YOU WANT TO GET
SOVEBCDY A JOB AND THAT'S THE REASON YOU CAN BE
ALMOST GUARANTE ED THE PERSON |SN'T GO NG TO BE UP
TO SNUFF WHEN THE ACTUAL PROCESS CGETS PUT I N PLACE.
BUT ALSO IN THOSE DI SCUSSIONS AS WE' VE
LEARNED BACK I N 2007 WHEN WE PREPARED FOR THE
SECOND HEARI NG, THAT DIDN'T TAKE PLACE BEFORE THI S

COURT . IN THOSE DI SCUSSION S THERE'S A LOT OF

FACTUAL MATTER, ABOUT WHAT THI S PROCEDURE SHOULD OR

COULD OR WLL LOOK LIKE AND WHY.

AND HERE'S OUR FACTUAL SCIENTIFIC REVI EW
OF MATERIAL . AND HERE'S OUR REVI EW OF WHAT
PLAINTIFF S ARE SAYING AND WHY THI'S OR THAT MAKES
SENSE. | DO THE HYPOTHETICAL TOO YOUR HONOR, AND |
CAN THROW OUT A COUPLE FOR THE COURT.

SUPPOSE WE ARE LOOKI NG AT THE
CONSCI OUSNESS CHECK AND | KNOW THAT'S A VERY
| MPORTANT FEATURE OF THE NEW PROTOCOL THAT THE
COURT HAS EXPRESSED SOME | NTEREST IN MAKING AN
| NQUI RY OF.

IF THERE'S SOVETHING | N THERE THAT SAYS
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VE DON'T THINK THIS THING IS GONG TO WORK AT ALL
WE DON' T THINK WE HAVE ANYBODY THAT CAN DO IT, WE
DON'T THINK I T'S A PROPER PROCEDURE FOR US TO BE
DO NG AND WE ARE ONLY GO NG TO MAKE SOVEBODY FROM
THE |V TEAM OR THE WARDEN BE THERE BECAUSE WE DO
NOT WANT TO EXPOSE ANYONE ELSE TO ANY PUBLIC - -

THE COURT: THAT'S DI FFERENT , THAT'S NOT
THOUGHT PROCESSES , THAT'S AN ADM SSION . THAT'S
SOVEBODY SAYING WE DON'T THINK THIS IS GO NG TO
WORK BUT WE ARE DO NG |IT ANY WAY. AND THAT GCES TO
THE QUESTION OF WHETHER IT'S GONG TO WORK VWHICH IS
ABSOLUTELY A QUESTION THE COURT HAS TO DECI DE .

THE COURT HAS TO DECIDE WHETHER THERE' S
EVIDENCE THAT IT"S NOT GO NG TO WORK TO THE LEVEL
THAT THERE'S A SUBSTANTI AL RISK OF AN 8TH AMENDMENT
VI OLATI ON .

BUT THAT'S DI FFERENT FROM JUST A GENERAL
I NQUIRY I NTO THE THOUGHT PROCESSES .

MR. GRELE: | AGREE.

BUT YOU KNOW, WE DON'T MAKE THESE
REQUESTS JUST BECAUSE WE THINK IT MGHT BE
I NTERESTING TO FIND OUT THI'S | NFORVMATION . WE MAKE
THESE REQUESTS BECAUSE W THI N THE ANSWERS, W THI N
THESE MATERI ALS , ARE THE NUGGETS OF OUR CASE. JUST

AS THE COURT PO NTED OUT.
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AND SO IT'S NOT BECAUSE WE WANT TO KNOW
EXACTLY WHAT THE GOVERNOR WAS THI NKING FOR ALL |
KNOW HE WAS THINKING | DON'T WANT TO BREAK RANK
WTH THE OTHER STATES THEREFORE | WLL STAY WTH
THE THREE DRUG PROTOCCL .

WHATEVER REASON |S WHAT WAS EXPRESSED , 1S
THERE ANYTHI NG TALKING ABOUT HOW WE GOI' TO KEEP
PANCURONI UM BROM DE | N THERE BECAUSE THOSE GUYS AT
CDC CAN'T GET IT RIGHT AND IT'S THE ONLY THI NG THAT
KEEPS THE PUBLIC FROM FREAKI NG OUT ABOUT EXECUTI ON .

OBVI OUSLY , A VERY RELEVANT DI SCUSSI ON FOR
WHAT'S GONG WTH THE COURT. OR WE WANT TO BE ABLE
TO KEEP THE THREE DRUG PROCEDURE BECAUSE WE KNOW
ALL THE PROBLEMs THE PLAINTIFFS PO NTED OUT AND THE
JUDGE FOUND TO BE RELEVANT AREN'T REALLY RELEVANT ,
WE DON'T CARE, AS LONG AS WE GET A NEW PIECE OF
PAPER OQUT THERE WE W LL BE OKAY BECAUSE THE NEW
COURT CASES SAY THAT.

THOSE THI NGS ARE RELEVANT TO ALL THE
THINGS WE HAVE TO DO IN THI S CASE.

PREVI QUSLY WHEN THE DEFENDANTS WERE
ASKING TO GO FORWARD W TH THE HEARI NG EVEN THOUGH
CERT HAS BEEN GRANTED IN BAZE, THEY GAVE US A LONG
LI ST OF WHAT WE NEEDED TO DI SCUSS .

REGARDLESS OF WHAT THE BAZE DECI SI ON
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SAYS. AND EACH ONE OF OUR PO NTS GOES TO THAT. SO
WE CAN TALK ABOUT PARTI CULAR DOCUMENTS AND WHETHER
THEY' RE | RRELEVANT OR NOT IN TERMS OF THE PROCESS ,
BUT WE CAN'T DO THAT W THOUT SEEING WHAT THOSE
DOCUMENTS ARE.

THE COURT: OKAY. JUST A M NUTE.

I WANT TO JUST LET MR. GRELE FIN SH,
MR. KRI SHNAN WANTS TO SAY SOMETHING THEN | WLL
COVE BACK TO YQU, MR. GOLDVAN .

MR. GRELE, DO YOU HAVE ANY OTHER PO NT
YOU WANTED TO MAKE?

MR. GRELE: FOR INSTANCE, IN THE 2007
DI SCOVERY WE HAD YOUR HONCR, WE HAD THE PROPOSAL
WAS TO PUT THE WARDEN |IN THE CHAMBER VWH CH THEY' VE
DONE. AND THAT'S WHY 2007 1S SO RELEVANT TO TODAY
BECAUSE I T'S THE EXACT SAME PROTOCCL .

AND THE WARDEN OBJECTED . THE WARDEN SAI D
I DON'"T THINK AS WARDEN OF SAN QUENTIN THIS IS A
GOOD | DEA. I THINK THAT'S BAD FOR THE PROTOCOL AND
BAD FOR THE PROCESS AND HERE' S WHY.

WELL, THAT'S A VERY RELEVANT PIECE OF
MATERIAL AND | THINK WE HAVE SUBM TTED |IT AS AN
EXH BIT TO THE COURT |IN THE CONTEXT OF THE BROWN
LITIGATION . AND OBVIQUSLY IT'S WTHI N THE CATEGORY

THAT THEY CONSIDER TO BE DUPLI CATIVE |IN THE SENSE
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OF DRAFTI NG PROCESS .

BUT | THINK IT"'S A VERY | MPORTANT OPI NI ON
AND VERY | MPORTANT MATERI AL THAT THE WARDEN
PRESENTS FOR THE COURT TO CONSI DER WHETHER OR NOT
THEY CAN RECTIFY THE PROBLEMS .

THE COURT : BUT IF THERE'S NO | NDI CATI ON ,
JUST TO FOLLOW UP ON THAT ONE PO NT, |F THERE'S NO
I NDI CATION THAT THE WARDEN'S REASONI NG WAS THAT HE
DIDN' T THI NK THE CONSCI OQUSNESS CHECK WOULD BE
EFFECTIVE HE JUST DIDN'T TH NK |IT WOULD BE
APPROPRIATE FOR H'M AND HS OFFICE AS THE WARDEN TO
DO IT.

| F THERE WAS SOVE PROFFER THAT THE REASON
HE SAID WHAT HE DID WAS BECAUSE HE DIDN'T THINK IT
WOULD WORK | SUPPOSE THAT WOULD BE RELEVANT . BUT
THAT' S NOT -- THERE'S NO | NDI CATION OF THAT.

MR. GRELE: I THINK THE WARDEN -- WE
HAVEN' T HAD A CHANCE OF COURSE TO DEPOSE THE
WARDEN, BUT THE WARDEN -- THE POSITION OF THE
WARDEN WAS BECAUSE ALL THE ACTION IS OCCURRING IN
THE INFUSION ROOM AND |'VE GOT TO MAKE DECI SI ONS
BASED ON THAT | NCLUDI NG THE PHONES FROM THE
GOVERNOR AND THE SUPREME COURT, AND |'VE GOTI TO
MAKE DECI SIONS BASED ON THAT | SHOULDN'T BE IN HERE

AND MY VALUE IN HERE |S SUPERFLUCUS .
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THE COURT : OKAY .

MR. GRELE: AND THAT'S AN | MPORTANT

DECI SION, AN | MPORTANT PIECE OF | NFORVATION I N FACT

THAT THE DEFENDANTS , THAT KIND OF MATERI AL THE
DEFENDANTS WANT TO SAY 1S | RRELEVANT .

I CAN SEE WHY THEY WANT TO SAY I T'S NOT
| RRELEVANT , IT'S I MPORTANT TO THI' S LI TI GATI ON .

THE COURT: THANK YOU.

MR. KRI SHNAN ?

MR. KRI SHNAN :  THANK YOU, YOUR HONCR.

VWHEN WE ARE DI SCUSSI NG THE REASONS WHY
CDCR DECIDED TO | MPLEMENT OR NOT | MPLEMENT A
PARTI CULAR PROTOCOL , THE FACT IS FROM THE FI RST

AMENDVENT  PERSPECTIVE , AND THE PNS CASE IT IS

RELEVANT WHY CDCR DECI DED TO KEEP I N PANCURONI UM OR

VWHY THEY DECIDED NOT TO KEEP | N PANCURONI UM .

THE THOUGHT PROCESS THERE |S COWPLETELY
RELEVANT BECAUSE UNDER THE RELEVANT FI RST ANMENDMENT
STANDARD , THE COURT WLL HAVE TO WEIGH THE FI RST
AMENDMENT | NTEREST AGAI NST THE DEFENDANT 'S REASONS
FOR KEEPI NG PANCURONI UM .

THE COURT : IT"S NOT AN 8TH ANMENDMENT
PROBLEM, DICKENS |S NOT EVEN ON -- GERMANE TO THE
QUESTION YOQU ARE TALKING ABQOUT.

MR. SEN OR: Rl GHT .
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BUT | THINK THE QUESTION, THE PO NT |'M

MAKING IS RELEVANT BOTH TO THE QUESTI ON OF VWHY AND

WHETHER CDCR DECIDED TO KEEP |IN A THREE DRUG VERSUS

ONE DRUG PROTOCCL .

I TS RELEVANT TO THAT BECAUSE
PANCURONIUM , | F CDCR DECIDED TO USE A ONE DRUG
PROTOCOL | NSTEAD OF A THREE DRUG PROTOCOL OR VICE
VERSA, THEY WOULD HAVE MADE A DECISION AS TO
OPINFON PAN I N THERE.

AND OBVIQUSLY | T"S ALSO RELEVANT TO THE
DI SCUSSI ON WE HAVE BEEN HAVI NG ABOUT REASON S FOR
| MPLEMENTI NG A PARTI CULAR PROTOCOL .

SO FROM THE FI RST AMENDMENT PERSPECTI VE
THAT'S GO NG TO BE DI SCOVERY .

THE COURT : IT IS A DI FFERENT ANALYSI S ,
THI NK YOU ARE RI GHT.

OKAY . MR. GOLDMAN ?

MR. GOLDMAN: TO ADOPT MR. GRELE'S PO NT
OF VIEW, THE ONLY WAY TO DO IT IS TH S COURT, |
HATE TO SAY THI'S, BUT | GNORES BAZE AND | GNORES

DICKENS WHICH | WOULD NEVER SAY | T WOULD

CONSCl QUSLY OR | NTENTI ONALLY DO, BUT I T WoULD BE AN

ERROR TO THAT MAGNITUDE , IN OUR PO NT OF VIEW.
IF THE NUGGET OF HI'S CASE |S NOT REALLY

WHAT'S GO NG ON IN PRACTICE, HOW WOULD THESE

27
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REGULATI ONS AS WE READ THEM BE PERFORVED BUT WHAT
SOVEBODY WAS THINKING AS THEY WROTE THEM, THEY
CAN' T SATISFY THE SUBSTANTIAL RISK STANDARD .

THE COURT: WHEN YOU PUT I T THAT WAY.

MR. GOLDMAN: IN ANY WAY, SHAPE OR FORM.

THE COURT: WHEN YOU PUT I T THAT WAY,
IT'S HARD TO ARGUE WTH YOU.

LET ME JUST COME BACK TO YOU WTH A
QUESTI ON .

SO LET'S SAY THE QUESTION IS, AND I'M
SURE WE' RE GOING TO LITIGATE THIS QUESTION IN TH'S
CASE .

| S THE CONSCI OUSNESS CHECK EFFECTI VE ?
RIGHT? BECAUSE THAT'S ONE OF THE CHANGES THAT THE
STATE HAS MADE.

AND | AM EXPECTING TO HEAR SOME TYPE OF
SUBM SSION FROM THE PLAINTIFFS THAT I T DOESN'T
WORK. BECAUSE IF IT WORKS THE CASE IS OVER. |IF
THERE' S AN EFFECTIVE WAY TO DETERM NE WHETHER
SOMEONE 1S CONSCIENCE OR NOT THAT ELIM NATES THE
WHOLE THRESHOLD THING THAT GOT US HERE. SO THAT'S

GO NG TO BE A HOTLY CONTESTED | SSUE.

WHAT | F HYPOTHETI CALLY SOMEONE W THI N THE

STATE GOVERNMENT HAD SAID | DON'T THINK THIS IS

GO NG TO WORK? WHAT IF THEY HAD SAID THAT? IS

28
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THAT A RELEVANT EVEN AT THE DI SCOVERY LEVEL ?

MR. GOLDMAN: YES, IT IS.

LET"S TURN I T AROUND. WHAT I|F SOMVEBODY
IN STATE GOVERNMENT SAID, BOY, | SURE THINK THI S
THING IS GONG TO WORK, IT"S GONG TO BE THE BEST
CONSCl QUSNESS CHECK EVER, DOES THAT MEAN VWE WN OUR
CASE, IS IT RELEVANT ? NO. BECAUSE UNDER THE CASE
LAW THAT HERE |S WHAT WOULD BE RELEVANT .

WE HAVE TO LOOK AT TWO THINGS, HOW IS
THAT PROTOCOL WRITTEN WHAT SAFEGUARDS ON THE PI ECE
OF PAPER ARE THERE? THAT'S WHERE WE HAVE TO START.

AND THERE WE COVE | NTO THE SAFE HARBOR
ASPECTS. AND IS THIS METHCOD, DCES THE METHOD FIT
THE SAFE HARBOR. IF IT DOESN'T DOES IT -- AND TH S
WOULD BE REALLY EXPECT TESTI MONY , CREATE A
SUBSTANTI AL  RISK OF SERI OUS HARM.

AND THEN OF COURSE EVEN IF IT TURNS OUT
THERE'S -- EACH IF THERE WAS NO DI SPUTE ABOQUT THAT
PARTI CULAR PROVISION AS WRITTEN IN TERMS OF HOW I T
IS JUST ON ITS FACE, WE STILL HAVE TO OF COURSE GO
AND SEE WHAT |S BEI NG DONE.

YOU KNOW, ARE FOLLOWNG THE REGULATI ONS
ARE THEY PRACTICI NG THE CONSClI QUSNESS CHECK WHAT
HAVE YOU THOSE ARE THE | NQUI RIES .

THE COURT : IT"S A FACTUAL | NQU RY DOES
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IT WORK OR NOT, NOTI' DOES SOMEBODY THINK |IT'S GO NG
WORK'.

MR. GOLDMAN : Rl GHT . BECAUSE IT IS
DETERM NATI ON , THE SUPREME COURT AND EVERY COURT
THAT HAS LOOKED AT THI'S INCLUDING THE THH RD AND
FOURTH AND FIFTH CIRCU TS THAT | JUST MENTI ONED
TALK ABOUT IS NOT SUBJECTIVE BLAMELESSNESS, IT IS
AN OBJECTI VE STANDARD. AND THE SUPREME COURT USES
THAT WORD OBJECTI VELY | NTOLERABLE .

SOl MGHT THHNK IT'S -- OH, IT'S NOI' SO
BAD OR THIS IS REALLY HORRIBLE, BUT IT"'S
OBJECTI VELY | NTOLERABLE .

SO IF IT DOESN'T FIT IN THE SAFE HARBOR
BENCH MARKS RECOGNI ZED BY DICKENS, IT'S THE OTHER
SIDE DCESN'T WANT TO SAY THAT, IT IS THERE, WHAT
WOULD YOU WOULD STILL HAVE TO LOOK AT AS WRI TTEN
BEFORE YOU COULD EVEN SEE WHETHER | T'S BEI NG
PERFORMED CORRECTLY AS APPLI ED .

AND TO LOOK AT IT AS WRITTEN YOU WOULD
THEN HAVE TO HAVE, DEPENDI NG ON WHAT PROVISION YQU
ARE TALKING ABQUT, LET'S SAY THE CONSCI OQUSNESS
CHECK | WOULD PRESUME EXPERT TESTI MONY , AND AFTER
CONSI DERI NG | T THAT WAY.

SOMEBODY WHO WAS A LAYPERSON COR HAPPENS

TO BE ON THE SECURITY SUB TEAM THINKS IT'S A BODY
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OR GOOD IDEA, IT DOESN'T MATTER. IN THE COURT, AND
DI CKENS AND RABY AND EMVETT AND THE THIRD CIRCUIT
CASE, DALVERT ALL COVPORT W TH THAT.

TO ADOPT THE PO NT OF VIEW THAT THEY
WOULD ASK THI'S COURT TO ADOPT IN TERMS OF WHAT VERE
PEOPLE THINK AS THEY WROTE A PROTOCOL DOESN' T
COMPORT WTH THE CASE LAW OF ANY COURT ANYWHERE
POST BAZE.

THE COURT: OKAY. ALL RIGHT.

| THINK | UNDERSTAND WHERE THE PARTI ES
DI SAGREE AND |'LL MAKE A DECISION ABOUT THAT.

LET ME ASK COUNSEL A QUESTION WHICH IS
VERY MJUCH ON MY M ND.

LET' S ASSUME THAT WTHI N THE NEXT WEEK OR
SO | GET AN ORDER IN YOUR HANDS AS TO WHAT THE
PROPER RESOLUTION OF THE DI SCOVERY DI SPUTES IS AND
THAT THAT DI SCOVERY THEN |S PROVIDED FORTH W TH, |
DON' T KNOW WHAT THE TIME FRAME YOU' VE DI SCUSSED
WHETHER 1T'S 20 DAYS OR 30 DAYS.

BUT LET'S JUST ASSUME FOR THE SAKE OF
DI SCUSSI ON THAT YOU HAVE AN ORDER BY NMARCH 11TH,
AND |'M NOT PROM SING THAT BUT |I'M GO NG TO DO MY
BEST, AND YOU HAVE THE DI SCOVERY COVPLETED BY SAY
THE END OF THE FIRST VEEK IN APRIL .

WHAT |I'M ENVISIONING |S A PROCEDURE THAT
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IS PART CROSS MOTI ONS FOR SUMVARY JUDGEMENT  AND
THEN PART EVI DENTI ARY HEARI NG ON SOVE FOCUSED
FACTUAL Dl SPUTES .

IN OTHER WORDS, | WOULD EXPECT THE
PARTI ES TO I DENTIFY WHAT SPECI FIC FACTS THEY
DI SAGREE ABOQUT AND WHAT WE WERE JUST TALKI NG ABOUT
IS A GOOD EXAMPLE .

IS A CONSCI QUSNESS CHECK PERFORMED BY A
LAY | NDIVIDUAL , DOES THAT CREATE AN OBJECTI VELY - -
CREATE A SUBSTANTI AL RISK OF AN 8TH AMENDMENT
VI OLATION ?  THAT'S A FACTUAL QUESTI ON .

SO | WOULD EXPECT THERE M GHT BE A SHORT
LIST AND | DON'T THINK IT"'S GONG TO BE VERY LONG,
THERE M GHT BE A SHORT LIST OF THE FACTUAL
QUESTI ONS LI KE THAT, THAT WOULD REQUI RE THE COURT
TO IN SOVE WAY DO SOVE FACT FI NDI NG .

AND I'T SEEMs TO ME THAT THE REST OF THE
ISSUES IN THE CASE COULD PROBABLY BE RESOLVED AS
MATTERS OF LAW.

| WOULD LIKE THAT TRY TO DO THAT DURI NG

THE SPRING, AS | |INDI CATED SOVE TIME AGO. AND SO |

WOULD LIKE THAT GET YOUR THOUGHTS ABOUT THAT.
GO AHEAD MR. QUI NN,
MR. QUI NN: BRI EFLY .

IN OQUR LETTER BRI EF WE MENTI ONED THE
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FOCUS SHOULD BE ON THE QUALIFI CATIONS AND THE TEAM
AND TRAINING TEAM. SAN QUENTIN HAS A NEW WARDEN,
SOMETI ME  AROCUND PRESIDENT 'S DAY. WE GOI' WORD
YESTERDAY AFTERNOON THAT HE'S DECI DED TO DI SSOLVE
THE EXECUTI ON ROOM AND REI NI TI ATE THE PROCESS OF
HAVI NG POTENTI AL TEAM MEMBERS APPLY, | NTERVI EW AND
ALL THE THI NGS THAT ARE SET FORTH UNDER THE
REGULATI ONS .

SO THAT COULD - -

THE COURT: THAT MAKES MY SCHEDULE A BIT
PROBLEVATIC , DOESN'T IT?

VR. QUI NN: RIGHT. AND | FIGQRED IT --

THE COURT:  YEAH.

MR. QUI NN: BUT | THOUGHT WE SHOULD LET
YOU KNOW WE DIDN'T FIND OUT ABOQUT | T UNTIL
YESTERDAY AFTERNOON .

THE COURT: WELL, THAT'S AN | MPORTANT
FACT AND IT OBVIOQUSLY IS GONG TO EFFECT WHEN
PLAI NTI FFS CAN GET | NFORMATI ON  ABOUT THAT AND WHEN
THE COURT CAN GET | NFORVATI ON ABOUT THAT.

BUT | WOULD STILL LIKE TO HAVE AN
UNDERSTANDI NG W TH COUNSEL THI'S AFTERNOON AS TO
WHEN WE ARE GO NG TO RESCLVE THE REMAI NI NG | SSUES
IN THHS CASE AND HOW WE ARE GO NG TO DO IT.

AND | STILL TH NK UNLESS SOVEBODY TELLS

33




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case3:06-cv-00219-RS Document535-2 Filed05/16/12 Page34 of 63

ME I'"M WONG THAT IT'S GONG TO BE SOVE TYPE OF A
HYBRI D PROCESS WHERE THE PARTIES MAKE CROSS MOTI ONS
FOR SUMVARY JUDGEMENT , |DENTIFY THE FACTUAL | SSUES
THEY BELIEVE ARE DI SPUTED THEN THE COURT SETS A WAY
OF RESOLVI NG THOSE FACTUAL | SSUES .

I JUST THINK THAT'S THE RIGHT WAY TO GO,
AND THEN | TH NK WE JUST NEED TO TALK PRACTI CALLY
AND MR. QUINN HAS JUST TOLD US SOVETH NG | MPORTANT
HERE . BUT WHEN ARE WE GO NG TO DO IT.

MR. GRELE?

MR. GRELE: YOUR HONOR, | DON'T TH NK WE
HAVE ANY OBJECTION TO THAT CONCEPT OF THE
PROCEDURE . AND IT'S SOVEWHAT ANTI Cl PATED BY OUR
SI DE.

BUT THE ONLY WRINKLE IN THAT IS IF THE
COURT COMES OQUT WTH A SERIES OF QUESTIONS THE
COURT IS INTERESTED IN, WE HAVE AN OPPORTUNITY WHY
A HANDFUL OF OTHER QUESTIONS M GHT ALSO BE
| MPORTANT .

THE COURT: WHAT | WOULD ANTICI PATE IS
PROFFERS FROM BOTH SIDES AS TO WHAT YOU TH NK THE
COURT NEEDS TO DO FACT FINDI NG ABQUT .

IF IT"S NOTHI NG THEN SAY THAT, IF IT'S
THESE 15 THINGS, YOU CAN SAY THAT.

THEN THE COURT CAN MAKE A DETERM NATI ON
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AS TO WHAT FACTS NEED TO BE FOUND AND WHAT THI NGS
BE CAN BE DECIDED AS A MATTER OF LAW WE CAN FI GURE
OUT HOW MJUCH TIME YOU NEED TO DO IT WHETHER I T'S
HALF A DAY, ONE DAY, TWO DAYS, FIGURE |IT OUT AND
SET THAT UP IT.

BUT | THINK WE'RE ALL ON THE SAME PAGE
THEN AS TO THE PROCEDURE .

WHAT |'M MOST CONCERNED ABOQUT IS WHEN IS
IT REALISTIC TO AIM TO DO THAT ?

"M ASSUM NG ONCE THE COURT | SSUES
DI SCOVERY ORDER THAT THE PARTIES WLL COWLY W TH
THAT ORDER AND PRODUCE THE DI SCOVERY . WE WON'T
NEED FURTHER MOTIONS TO COMPEL OR ANYTHI NG LIKE
THAT .

AND THEN I T WOULD JUST BE A MATTER OF
WRI TING THE MOTI ON PAPERS AND SERVI NG THEM AND
BRI EFI NG THE CASE.

SO MAYBE MY HOPES OF GETTING IT DONE IN
MAY ARE A BIT OPTIMSTIC G VEN THAT WE DON'T
CURRENTLY HAVE AN EXECUTION TEAM, BUT |'M STILL
LOOKING FOR SOVE HELP WTH THAT.

MR. KRI SHNAN ?

MR. KRISHNAN :  YOUR HONOR, THE ONLY PO NT

I WANTED TO RAISE IS TO REQUEST THERE BE AN

EXPLICIT CONSI DERATION OF WHERE PNS PLAYS |IN THE
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PROCESS .

WE DON'T WANT THE LITIGATION TO PROCEED
TOO FAR QUT GETTING OUR DI SCOVERY , WE WANT TO BE
ABLE TO, AT THE APPROPRI ATE TIME, BE ABLE TO
PRESENT OUR EVI DENCE AS WELL.

AND WTH KEEPING IN MND THE COURT'S
CONSI DERATI ON OF A CONSOLI DATED APPEAL AT THE END
OF THE PROCESS, |IT WOULD BE HELPFUL AND EFFI Cl ENT
FOR PNS TO GET ITS DI SCOVERY AT THE SAME TIME AS
THE DI SCOVERY |S PROCEEDING |IN THE 8TH ANMENDMENT
CASE .

THE COURT: WELL, | THI NK THE
UNDERSTANDI NG HAS BEEN YOU WOULD CGET WHAT THE 8TH

AMENDMVENT  PLAI NTI FFS  CGET W THOUT PREJUDI CE TO

ANYTHI NG ELSE, YOU M GHT WANT TO PURSUE AND W THOUT

PREJUDI CE TO ANY ARGUMENT THE STATE M GHT MAKE AS
TO WHY YOU SHOULDN' T GET IT.

I THINK THE ONE PIECE WE'VE TALKED ABOUT
TODAY DOES HAVE TO DO W TH THE DI FFERENCE BETWEEN
THE EIGATH AND THE FIRST AMENDMENT INQUIRIES AS TO
THE CHO CE OF PROCCEEDI NG W TH PANCURONI UM BECAUSE
THAT' S UNDER THE FIRST AMENDMENT , IT'S THE
I NFRI NGEMENT OF THE FI RST AMENDMENT VERSUS THE
STATE | NTEREST AND THAT BALANCING THE COURT HAS TO

DO.
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SO | HAVE TO G VE THAT SOVE THOUGHT .

MR. KRI SHNAN : Rl GHT .

AND PART OF THE CONCERN REALLY 1S THAT
DOCUMENTS GET PRODUCED , DEPOSI TIONS GET TAKEN ONLY
WTH THE 8TH AVMENDMENT DOCTRINE S IN MND. CERTAIN
QUESTI ONS DON'T GET ASKED, CERTAIN DOCUMENTS DON'T
GET PRODUCED, THEN WE HAVE TO LITIGATE THAT ENTIRE
PROCEDURE .

THE COURT : | FOLLOW.

CAN | GET ANY FURTHER | NPUT THE STATE
HAS ?

VR. QUI NN: I GUESS WTH REGARD TO
SCHEDULI NG | KNOW THAT THE NEWS THAT WE PROVI DED
YOU COWVPLI CATES THI NGS.

IT MAY TAKE | HAVE BEEN TOLD SEVERAL
VWEEKS |INTO TWO TO THREE MONTHS TO PUT A TEAM
TOGETHER AND GET THEM TRAI NED .

SO | DON'T KNOW EXACTLY WHAT THE COURT - -

THE COURT : I JUST -- YOU KNOW, IT'S -- |
UNDERSTAND AND | RESPECT THAT AND HOPEFULLY IT WLL
BE -- IT WLL PRODUCE A SITUATION THAT THE WARDEN
FEELS COWVPLETELY CONFI DENT ABOQUT .

AND | THINK THAT'S VERY | MPORTANT THAT
THAT HAPPEN . I KNOW THERE'S A LOT OF FRUSTRATI ON

IN THE COMMUNITY ABOUT HOW LONG THI S PROCESS HAS
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TAKEN AND IT'S A FRUSTRATION THAT | SHARE. I WOULD
LIKE TO BRING IT TO A CLCSE.

BUT OBVIOUSLY | F THERE'S -- |IF THERE'S AN
| MPORTANT PI ECE, AND OBVI QUSLY THE COWPOSI TION COF
THE EXECUTION TEAM IS A CRITICAL PIECE, WE HAVE TO
LET THAT CHANGE BE ABSORBED | NTO THE REST OF THE
CASE .

SO MAYBE WE OQUGHT TO SHOOT FOR SOMETHI NG
LIKE THE END OF JUNE AND SEE |F WE CAN MAKE THAT
HAPPEN .

AND OBVI QUSLY THAT'S ASSUM NG EVERYBODY
DOES WHAT THEY ARE SUPPOSED TO AND, YOU KNOW, |
KNOW THAT THAT'S A CONCERN ON BOTH SIDES, BUT |'M
GO NG TO G VE YOU SOVE VERY EXPLICIT AND SPECIFIC
DI SCOVERY GUIDELINES WTH N THE NEXT WEEK OR SO,
MAYBE A LITTLE LONGER NOW SI NCE WE ARE NOT UNDER
SUCH OF A TIME PRESSURE, THEN | EXPECT THEM TO BE
FOLLOWED .

AND | REALLY DO WANT TO SET A DATE THAT
EVERYBODY TAKES SERI OQUSLY .

MR. GRELE?

MR. GRELE: YOUR HONCR, |IN THAT REGARD
"M HOPING THAT YOUR HONOR PREVI QUSLY RULED THAT
EVERYTHI NG PERTAINING TO THE BROWN EXECUTI ON

ATTEMPTED EXECUTION WAS ON THE TABLE.
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THE COURT: CLEARLY RELEVANT .

MR. GRELE: OKAY.

AND SOME OF OUR NMATERI AL REQUESTS THAT,
AND NOW I'M HOPING WE DON'T GET, WELL WE'RE GO NG
TO HAVE A NEW TEAM, SO THE TEAM WE HAD IN PLACE FOR
THE SI X-MONTH PERI OD SURROUNDI NG THE BROWN
EXECUTION |S NOT RELEVANT FOR ANY | NQU RY .

THE COURT: WELL, |I'M GLAD YOU FLAGGED
THAT QUESTION AND | WLL TRY TO ADDRESS |IT.

MR. SEN OR: I THINK THERE MAY BE A THI RD
EXECUTION TEAM IN BETWEEN THE FUTURE ONE THAT'S
COM NG AND THE ONE |IN BROM.

MR. GOLDMAN: WELL, THAT'S NEWS TO US,
YOUR HONOR.

MR. SEN OR: IT"S HARD TO TELL FROM THE
DESI GNATI ONS .

THE COURT : MY UNDERSTANDI NG , AND LET'S
GET THS CLEAR SO | CAN MAKE AN I NTELLIG BLE ORDER.
THERE WAS AN EXECUTION TEAM THAT WAS PREPARI NG TO
EXECUTE MR. BROWN. THERE |S NOW GO NG TO BE A NEW
EXECUTI ON TEAM BASED ON WHAT MR. QUINN JUST TOLD
UsS.

SO THE QUESTION |S POST BROWN, PRE TODAY,
WAS THERE ANOTHER | TERATION OF THE EXECUTI ON TEAM?

MR. QUI NN: NO. THERE WAS A DI FFERENT
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NUMBERI NG SYSTEM VWHICH | THI NK THE PLAI NTIFFS ARE
REFERRI NG TO.

SAN QUENTI N USED NUMBERS DI FFERENTLY THAN
OUR OFFI CE NUMBERED THEM. WE ATTEMPTED TO SEND
THEM A LETTER AND HAD A KEY THAT PROVIDED THE
SAN QUENTIN NUMBERS OF THE | NDI VIDUAL AND THE
NUMBER THAT WE PROVI DED THAT | NDI VI DUAL .

MR. GOLDMAN: SO IN OTHER WORDS,
SAN QUENTIN G VES SOVEBCDY NUMBER 3 AND IT'S
SOVEBODY WE PREVI QUSLY | DENTIFIED TO THEM AS
W TNESS NUMBER 207.

THE COURT:  YEAH.

MR. GOLDMAN: WE GAVE THEM THE KEY. THEY
CAN LOOK AT |IT AND SAY 3, 207.

THE COURT : "M THERE. IT"S A MATTER OF
DO NG THE CROSS REFERENCE .

MR. GRELE: Rl GHT .

WE GOT |IT TWO DAYS AGO, WE HAVE ALREADY
STARTED THAT PROCESS, YOUR HONOR.

THE ONE GLITCH ON THIS IS, AND I TH NK WE
RAISED IT IN OUR STATUS MEMO, OQUR PO NT IS THE SAME
SELECTI ON  AND TRAI NI NG PROCEDURES HAVE BEEN | N
EFFECT SINCE MAY OF 2007 BECAUSE REALLY THE
REGULATI ONS ARE THE SAME AS 2007 IN THAT REGARD AND

ALMOST EVERY RESPECT |IN THAT REGARD.
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THEREFORE , HOW THEY SELECT ED A TEAM
WHETHER THEY WENT BEYOND THE REGULATI ONS OR
VI OLATED THE REGULATIONS WHEN THEY SELECTED THAT
TEAM IS RELEVANT FROM THE PO NT IN TIME IN VWH CH
THE PROCEDURES WERE ACTUALLY I N PLACE

THE COURT: WELL, BUT THERE WASN'T --
CORRECT ME IF I'M WRONG, BUT THERE WAS NO EXECUTI ON
EVEN ON THE HORI ZON AFTER 2007 UNTIL MR. BROMW HAD
H S EXECUTI ON SCHEDULED .

THERE WAS NOTHI NG BECAUSE THERE WERE NO
REGULATI ONS BECAUSE THE CASE IN THE MARIN SUPERI OR
COURT BASI CALLY TOOK THE WHOLE MATTER OQUT OF THI' S
COURT'S HANDS AND OQUT OF THE STATE'S HANDS.

MR. GRELE: YOUR HONCR, ONE WOULD THI NK
THAT .

THE COURT:  YEAH.

MR. GRELE: BUT THEY CAME | NTO COURT WHEN
THEY WERE TRYING TO EXECUTE MR. BROWN AND PUT A
DECLARATI ON  UNDER PENALTY OF PERJURY BEFORE THI S
COURT SAYI NG THAT THAT PROCEDURE THAT WAS | N PLACE
DURI NG THAT PERIOD OF TIME WE ARE TALKING ABOQUT WAS
ENTI RELY RELEVANT AND COULD BE USED TO JUSTIFY TO
EXECUTE MR. BROM.

AND IF THEY WANT TO PUT THAT KIND OF

MATERI AL BEFORE THE COURT AND STAND BY THAT
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MATERIAL I N ORDER TO KILL SOMEBODY THEN THEY ARE

BOUND BY IT.

THE COURT: WELL, LET'S KEEP THE RHETORI C

DOMN THI'S AFTERNOON , PLEASE.

| UNDERSTAND THE RELEVANCE OF WHAT THEY
WERE GO NG TO DO WTH MR. BROW.

SO IF THERE'S MATERI AL THAT RELATES TO
THE BROWN EXECUTI ON TEAM, AND SAY THAT MATERI AL
SAYS TH'S IS THE SAME SETUP WE'VE HAD SINCE 2007,
THAT' S I N PLAY BECAUSE WHAT THE STATE WOULD HAVE
DONE WTH MR. BROMN |S VERY RELEVANT WTH WHERE WE
ARE TODAY THAT WAS AN EXECUTI ON UNDER THE NEW
REGULATI ONS .

SO |F THAT'S WHAT YOU ARE SAYI NG,
MR. GRELE, MAYBE | AGREE WTH YQU.

MR. GRELE: MAYBE |' M NOT BEING CLEAR,
AND | APOLOGd ZE FOR NOT BEING CLEAR AND |'M GO NG

TO TRY TO CLARIFY THE |ISSUE AND SEE |IF | CAN

CRYSTALIZE |IT IN A WAY THAT IT MAKES SENSE BOTH FOR

MYSELF AND THE COURT .

THE FIRST PROBLEM WE HAVE |S THEY | SSUED

THESE REGULATION S ON TRAINING AND SELECTION IN

MAY 2007 .

WE WERE READY TO GO TO HEARI NG OR

PREPARI NG TO GO TO HEARI NG NOVEMBER 2007. WE TOOK
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SOME DI SCOVERY , A LOT OF DI SCOVERY , OKAY. THERE
WEREN' T THESE PROBLEMS BACK THEN.

AND IN THAT DI SCOVERY THEY SAID YEAH, WE
HAVE THI' S SELECTI ON PROCEDURE | N PLACE BUT WE
VIOLATED I T WHEN WE GOT OUR TEAM. WE DIDN'T LOCK
AT THE FILES. WE DIDN'T LOOK AT THE MATERI ALS .
AND WE VI OLATED IT.

THE COURT: WELL, YOU ARE FREE TO PUT ALL
OF THAT IN, YOU'VE GOI THAT ALREADY .

MR. GRELE: WE HAVE.

BUT VWHAT WE DON'T HAVE, YOUR HONCR, IS
EVERYTHI NG STOPPED | N NOVEMBER 2007 . BUT THEY WENT
FORWARD , THEY KEPT SELECTING TEAM MEMBERS , THEY
KEPT TRAINING, THEY KEPT DO NG TH NGS TO PREPARE
FOR EXECUTIONS LIKE THEY PROBABLY FELT THEY SHOULD.

AND THEY GOI' WORD OF -- WHAT WE ARE VERY
CONCERNED ABOUT YOUR HONOR, IS THAT IT WAS THE SAME
LACKEY DAZE CAL WE DON'T REALLY PAY ANY ATTENTI ON
TO IT KIND OF ATTITUDE UNTIL THEY GOI WORD FROM THE
ATTORNEY GENERAL 'S OFFI CE THE GOVERNORS OFFI CE THAT
EXECUTION S ARE GO NG TO START THAT WAS WE BELI EVE
SOMETIME | N JULY.

THE COURT : LET ME MAKE SURE |' M HEARI NG
YOU AND TRY TO CONNECT THE DOTS.

SO WHAT WANTED TO DO WHEN | SAY THEY THE
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STATE DEFENDANTS WHAT THEY | NTENDED TO DO TO
EXECUTE MR. BROWN AND THAT | NCLUDES THE COWPGSI TI ON
OF THE EXECUTION TEAM, | THINK | CAN TELL YOU
WTHOUT MJCH QUESTION |'M GO NG TO FIND THAT'S
RELEVANT BECAUSE MR. BROWN WOULD HAVE BEEN EXECUTED
UNDER THE CURRENT PROTOCOL HAD THE EXECUTI ON GONE
FORWARD .

SO THAT'S RELEVANT . TO THE EXTENT THAT
WHAT THE STATE DEFENDANTS DID PRIOR TO THE
| MPLEMENTATION OF THE NEW REGS WAS THE SAME AS WHAT
THEY INTENDED TO DO IN THE CONNECTION WTH
MR. BROM'S EXECUTION, THAT WOULD GO BACK TO THE
OPENI NG COMVENTS THAT | MADE.

THAT IS, YOU ARE NOW LOCKING AT A PERICD
OF TIME IN THHS CASE IN 2007 IN WH CH ACTUAL
PERFORVANCE BY THE STATE UNDER THE NEW REGS, AND I|F
THAT IS I DENTICAL TO SOVETH NG THAT THE STATE DI D
FRIAR THAT, THEN THAT PRI OR BEHAVIOCR |S RELEVANT .
FOR PURPOSES OF DI SCOVERY .

MR. GRELE: THAT'S TRUE, YOUR HONOR.

BUT | WANT TO THROW A HYPOTHETI CAL QOUT
THAT | DON'T THINK IS SO DI VORCED FROM POTENTI AL
REALTY .

THEY WENT THROUGH THE PROCESS |IN A VERY

HAPHAZARD WAY THEY WEREN'T VERY CONCERNED ABQUT IT
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THEY DIDN'T PAY MJUCH ATTENTION TO IT AND THEY GOT
WORD FROM THE GOVERNORS OFFICE OR THE ATTORNEY
GENERAL ' S OFFI CE THAT EXECUTI ONS NEEDED TO GO
FORWARD .

THE COURT : IN 20107

MR. GRELE: IN 2010.

WE BELI EVE THAT THAT WAS BEFORE THE
REGULATI ONS ACTUALLY TOOK EFFECT WE BELI EVE THAT
WAS IN JULY OF 2010 THAT THAT WORD CAME OUT BECAUSE
THEY STARTED SENDI NG NOTI CES TO PEOPLE.

THE COURT : BUT THE RELEVANT |SSUE 1S
WHETHER THE PERFORMANCE UNDER THE NEW PROTOCOL
REFLECTS WHAT YOU' VE CHARACTERI ZED AS HAPHAZARDNESS
ORI THINK DIFFERENCE S IN THE OLD ONE.

MR. GRELE: IT IS THE SAME PROCEDURES , I T
IS THE EXACT SAME PROCEDURES .

THE COURT: SO ESTABLI SHI NG THAT FACT
SEEMS TO ME WOULD BE RELEVANT AT LEAST FOR PURPOSES
OF DI SCOVERY .

MR. GRELE: THAT WAS MY VWHOLE PO NT,
YOUR HONOR.

IF WE CAN SHOW THAT OVER THE COURSE OF
TIME WH LE TH' S PROCEDURE HAS BEEN IN PLACE THAT IT
HAS NOT WORKED FOR THE VAST MAJORITY OF OCCASI ONS ,

THAT UNQUALI FI ED PERSONS WHO BE NAMED ON THE TEAM
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THEY VI OLATED THEIR OWN REGULATIONS | N THE
SELECTI ON  PROCEDURES . UNTIL THE MOVMENT CAME WHERE
THEY NEEDED TO GET A TEAM AND THEY SAID WE BETTER
DO IT, YOU KNOW.

THE COURT: THI'S IS ALL -- | THINK WE
UNDERSTAND EACH OTHER.

I THINK IT ALL MAY BE MOOTED OUT BY WHAT
THE WARDEN DOES. YOU KNOW, | DO NOT KNOW WHAT HE'S
GO NG TO DO AND | DON'T WANT TO PRESUME WHAT HE'S
G NG TO DO, BUT IF THE WARDEN COVES |IN HERE A
MONTH FROM NOW AND SAYS | GOI' A COVPLETELY
DI FFERENT PROGRAM, HERE IS IT IS, AND LOOK AT THESE
PEOPLE, ALL OF TH S MAY BE MOOT .

BECAUSE | THINK DICKENS DOES TELL US IF
THE MORE THE PRESENT |S UNLIKE THE PAST, THE LESS
THE PAST | S RELEVANT .

MR. GRELE: I THINK THE WARDEN' S ACTI ONS
ARE IN COWORT WTH THE REGULATION , | TH NK EACH
WARDEN HAS TO DO THAT.

THE COURT : MR. QUI NN?

MR. QUI NN: I GUESS ON THAT |ISSUE, DO YQU
WANT SOME SORT OF NOTI FI CATION WHEN THE WARDEN | S
SELECTED ?

THE COURT: ABSOLUTELY . I WOULD LIKE YQU

TO TELL THE COURT AND TELL COUNSEL .
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I THINK THE MORE | NFORVATION WE GET AND
THE SOONER WE GET |IT THE BETTER.

AND | WOULD LIKE TO AT LEAST TENTATI VELY
SCHEDULE A HEARING DATE. AND |'M GO NG TO ASSUME
THAT WE WLL NEED TWO DAYS, AND WE MAY NEED MORE,
WE MAY NEED LESS, BUT | WLL SET ASIDE SOVE TI ME.
I WANT TO MAKE SURE EVERYBODY |S AVAILABLE AND USE
THAT AS A TARGET .

"M GO NG TO SUGGEST JUNE 20TH.  ANYONE
HAVE A CONFLICT WTH THAT?

MR. GOLDMAN: THI'S IS A HEARING DATE FOR
WHAT, YOUR HONOR?

THE COURT: THE PROCEDURE | DI SCUSS ED
EARLI ER, CROSS MOTI ONS FOR SUMVARY JUDGEMENT  AND
TAKI NG EVI DENCE THE COURT NEEDS TO TAKE.

MR. GOLDMAN: COULD | ASK A QUESTI ON
ABOUT THAT BECAUSE NMAYBE | DON'T UNDERSTAND | T.

THE COURT : Rl GHT .

MR. GOLDMAN: SO WE WOULD FILE MOTI ONS
FOR SUMVARY JUDGEMENT .

THE COURT:  YES.

VR. GOLDMVAN : | GUESS | DON'T KNOW | F YQU

ARE SAYI NG THAT'S JUNE 20TH.

THE COURT: THAT WOULD BE THE ARGUMENT .

MR. GOLDVAN:  OKAY.
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THE COURT: THEN | ASSUME THAT |'M NOT

GO NG TO BE ABLE TO DI SPOSE OF THE ENTI RE CASE ON

JUDGEMENT .

I ASSUME THERE'S GO NG TO BE A NUMBER OF

| SSUES THAT CAN BE DI SPOSED OF SUWARI LY AND THERE

ARE OTHER MATTERS THAT REQUI RE SOVE EXPERT

TESTI MONY OR SOME OTHER TYPE OF TESTI MONY .

I DON'T KNOW HOW MJCH SUCH | SSUES THERE

WLL BE, | DON'T KNOW HOW MUJCH TIME IT'S GO NG TO

TAKE.

I KNOW WE' VE DI SCUSSED THI' S

THAT WE TALKED ABOUT A COUPLE OF DAYS.

IN 2006 WAS FOUR DAYS BUT THERE WAS A

IN THE PAST

THE HEARI NG

LOT OF

STI PULATED MATERIAL I N ADDI TION TO THAT. I T WAS

THE ORI G NAL PLENARY HEARING IN TH S CASE.

AND JUST TO PUT THI NGS I N PERSPECTI VE ,

TH'S IS A FOLLOW-ON HEARING TO THAT HEARING. THE

| SSUES THAT ARE NOW IN PLAY IN THIS CASE HAVE BEEN

LIMTED BY WHAT HAPPENED AT THAT HEARI NG, THEN OF

COURSE BY THE DEVELOPMENTS | N BAZE AND DI CKENS .

SO WE' VE GOT A FAIRLY NARROW RANGE OF

FACTS THAT COULD REASONABLY BE DI SPUTED HERE. SO

"M THIE NKING TWO DAYS QUGHT TO BE ENOUGH AND MAYBE

TOO MJUCH.

MR. GOLDMAN: SO YOUR HONOR,

IF | GOr
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TH'S RIGHT --

THE COURT:  YEAH.

MR. GOLDMAN: SO EVERYBODY FILES THEIR
MOTI ONS FOR SUMVARY JUDGEMENT .

THE COURT : Rl GHT .

MR. GOLDMAN: OBVIOUSLY | F SOMEONE 1S
HUNDRED PERCENT DEAD ON IN THEIR MOTION, IT'S
SUWARY JUDGEMENT GRANTED .

THE COURT : Rl GHT .

VR. GOLDVAN : IF NOT, IF LET'S SAY EACH

SIDE HAS OR ONE SIDE HAS SOVE | SSUES LEFT --

THE COURT: THEY WOULD PROFFER WHAT FACTS

THEY BELI EVE ARE DI SPUTED .

MR. GOLDMAN: THEN IT'S REALLY KIND OF
LI KE A SUMVARY ADJUDI CATI ON WHERE CERTAI N | SSUES
ARE SETTLED THEN THE REST ARE | SOLATE D BY THE THE
COURT .

THE COURT:  YES.

THE CLOSEST ANALOG, AND IT REALLY IS

GO NG TO SEEM COWPLETE LY QUT OF LEFT FIELD, BUT THE

CLOSEST ANALOG IS WHAT WE DO IN ERISA CASES I N

BENEFI TS CASES WHERE YOU HAVE AN ADM NI STRATI VE

RECORD AND A LOT OF CASE LAW AND YOU GET ALL OF

THAT WORKED OUT AND THERE M GHT BE SOME LIM TED

NUMBER OF FACTS THAT ARE DI SPUTED .
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AND THERE YOU TAKE EVIDENCE . AND YOU CAN
TAKE EVIDENCE EITHER BY DECLARATION OR YOU CAN TAKE
LI VE EVI DENCE .

AND WHAT | WOULD EXPECT |S THAT THERE
WOULD BE SOVE PROFFER, | ASSUME MOST OF IT'S GO NG
TO COVE FROM THE PLAINTIFF 'S SIDE BUT, OBVI QUSLY
DEFENDANTS COULD ADD SOVE TOQO. | WOULD LIKE THERE
TO BE SOVE PROFFER AS TO WHAT FACTUAL | SSUES YOU
BELI EVE ARE MATERI AL AND REQUI RE RESOLUTI ON BY THE
COURT .

THEN WE | DENTIFY THOSE | SSUES THEN THE
NEXT QUESTI ON WOULD BE HOW MANY OF THOSE | SSUES ARE
GO NG TO REQUI RE LIVE TESTI MONY HOW MANY OF THEM
CAN SIMPLY BE DONE BY DECLARATI ON .

AND THAT'S THE PROCESS | ENVI SION . BUT
"M NOT ENVI SIONING DAYS AND WEEKS OF TESTI MONY .
"M ENVISIONING A VERY SHORT EVI DENTI ARY
PROCEEDI NG .

MR. GOLDMAN: SO WOULD WE KNOW WHI CH,
BECAUSE | KNOW IT'S SHOCKING BUT | TH NK THERE
COULD BE SOVE DI SAGREEMENT ON A FEW | SSUES DOWN THE
ROAD.

ASSUM NG THERE IS, WOULD WE ALL CET THE
BENEFIT OF THE COURT FIRST LETTING US KNOW THEN

WH CH ARE THE | SSUES OUT STANDI NG BEFORE THEN?
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THE COURT:  YES.

MR. GOLDMAN: THEN WE HAVE TESTI MONY .

THE COURT:  YES.

YOU WOULD PROFFER TO THE COURT, AND | SAY
YOU COLLECTIVELY WOULD PROFFER TO THE COURT WHAT
| SSUES YOU BELI EVE ARE FACTUAL AND DI SPUTED .

THE COURT WOULD LOOK AT THAT LIST AND SAY
ALL RIGHT, | AGREE WTH YOU ABOQUT THESE SI X, |
DON' T AGREE WTH YOU ABOUT THOSE TWO. WE WLL HAVE
AN EVI DENTI ARY HEARI NG ABOUT THESE SI X | SSUES .

THE COURT WOULD FIND LIVE TESTI MONY
HELPFUL AS TO THESE FOUR | SSUES, THAT KIND OF
I NTERACTIVE PROCESS. WE M GHT EVEN WANT TO HAVE A
TELEPHONE CONFERENCE OR SOMETHI NG LIKE THAT.

BUT WE WOULD HAVE A LIVE EVI DENTI ARY
PROCEEDI NG AS TO THE KEY |SSUES THAT ARE FACTUAL
AND DI SPUTED .

MR. GOLDMAN: SO THERE AFTER WE WOULD HAVE
SOVE OTHER DATE WHERE WE COULD GET OUR W TNESSES ?

MR. GRELE: THAT'S NOT HAPPENING ON THE
HEALS OF THE 20TH, 21ST, 22ND?

THE COURT : NO, ACTUALLY -- 1'M SORRY.
SEE VWHERE THE CONFUSION | S.

"M ACTUALLY HOPING WE CAN DO IT ALL IN

JUNE. SO AT THE TIME THAT YOU FILE YOUR BRI EFS
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VWH CH WoULD BE IN MAY SOVE TIME, YOU WOULD | NDI CATE
El THER WE THI NK THE ENTIRE CASE CAN BE RESOLVED ON
SUMVARY JUDGEMENT OR WE THINK THIS MJCH OF THE CASE
CAN BE RESOLVED ON SUMVARY JUDGEMENT AND THESE FI VE
| SSUES CAN' T BE.

THEN WE -- WHEN | SAY "WE," THE COURT
WOULD TRY AND GET BACK TO YOU AND SAY WE ARE GO NG
TO HAVE ON THE 20TH OF JUNE, ORAL ARGUMENT ON THE
LEGAL |ISSUES AND WE WLL HEAR EVIDENCE ON THE
FACTUAL | SSUES .

MR. GRELE: CAN | CONFER A SECOND W TH
COUNSEL ?

THE COURT:  YEAH.

( OFF- THE- RECORD DI SCUSSI ON . )

THE COURT: GO AHEAD.

MR. QU NN: THE INQURY | DON'T THINK IS
CONFI DENTI AL WHETHER WE WOULD HAVE A TEAM READY BY
A PERFOD OF TIME AND | NMENTIONED EARLIER WE THI NK
TWO TO THREE MONTHS .

THE COURT: WE MAY HAVE TO MOVE IT.

MR. QUI NN: TS SOMETH NG WE COULD
PROVIDE YOU WTH A NOTICE OF AND IF WE'RE LAGGE NG
WE CAN - -

THE COURT:  YEAH.

"M ENVI SIONI NG ABOUT MAYBE A MONTH
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BEFORE THI S DATE, LIKE M DDLE OF MAY YOU TELL ME
WHAT' S LEGAL, WHAT'S FACTUAL , OKAY.

VE FI GURE OUT WHAT THE SHAPE OF THE TABLE
IS GONG TO BE, WHAT'S THE SCOPE OF THE HEARI NG,
AND THEN WE CAN LOOK AT THE HEARI NG DATE AND |IF WE
HAVE TO MOVE | T BECAUSE OF DEVELOPMENTS ON THE
GROUND, WE MOVE IT.

I WANT US TO HAVE ONLY ONE HEARI NG AND |
WANT IT TO BE BASED ON A COWLETE RECORD SO
OBVIOQUSLY I F THE RECORD IS STILL EVOLVING, THAT'S
THE WAY |IT IS.

BUT | WOULD LIKE TO GET A DEFINITION OF
WHAT EXACTLY THE COURT IS GO NG TO BE MAKING --
DO NG FACT FINDI NG ABQUT . | WOULD LIKE TO GET THAT
AS SOON AS POCSSI BLE .

SO MAYBE M D- MAY CAN BE THE TARGET FOR
THAT . |F WE COULD HAVE A HEARING IN JUNE THAT
WoULD BE TERRIFIC, AND IF WE CAN'T, WE CAN'T. I
DON' T HAVE ANY CONTROL OVER THAT.

MR. GOLDMAN: TWO OTHER SCHEDULI NG TYPE
FACTORS WH CH | TH NK CAN | MPACT EVERYBODY |S ONE,
OF COURSE IN TERM5 OF -- | THINK | UNDERSTAND |IT,
THERE WERE -- |F THERE'S DETERM NATION BY THE COURT
OKAY, SOVE THI NGS YOU FOLKS MAY DI SAGREE ON OR

MAYBE EVERYTHI NG DEPENDI NG ON WHAT HAPPENS , THE
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COURT IS GONG TO MAKE DETERM NATIONS. THAT'S
GO NG TO LET EVERYBODY KNOW WHAT |S LEFT.

THE COURT:  YES.

MR. GOLDMAN: AND THUS, WE WLL KNOW
THERE M GHT BE LIKE FIVE PEOPLE OVER HERE, | WOULD
BRING AND TEN PEOPLE, THEY WOULD BRI NG ABOUT
VARI QUS | SSUES, THE TESTIMONY , BUT NOW WE DON'T
HAVE TO BECAUSE THOSE PERTAIN TO THI NGS THE COURT
DD RESOLVE EVEN |F WE HAD A DI SAGREEMENT .

THE COURT:  YES.

MR. GOLDMAN: SO | THI NK PRACTI CALLY
SPEAKING AND IN LIGHT OF WHAT W TNESSES AND

EVERYTHING , IT WOULD BE -- |F THERE WAS SOVE SORT

OF TIME GAP BETWEEN WHEN THE COURT SIZE WHAT | SSUES

ARE LEFT AND VWHEN WE ARE GO NG TO HAVE TESTI MONY |,
WE CAN GET OUR WTNESSES , WE CAN TELL WHI CH ONES
THEY DON'T HAVE TO SHOW UP, |F THEY ARE EXPERT S WE
DON' T HAVE TO PAY THEM FOR NOTHI NG .

THE COURT : I FOLLOW YQU.

MR. GOLDVAN: ALSO DEPENDI NG ON VHAT
| SSUES THE COURTS | SCLATES AS REMAINING, WE M GHT
NEED TO HAVE AN EXPERT DI SCOVERY , PERI OD.

THE COURT : | TAKE YOUR PO NT. IT"S A
GOOD | DEA.

LET'S DO THI S. LET'S SAY BY, THI S ALL
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PRESUMES COWPLI ANCE WTH THE DI SCOVERY ORDER |'LL
| SSUE SHORTLY, LET'S SAY BY THE 6TH OF MAY YOU WLL
FILE YOUR MOTION FOR SUMVARY JUDGEMENT / DESI GNATI ON
OF MATERIAL | SSUES IN DI SPUTE .

AND THEN | WLL CONSIDER THOSE, WE CAN
HAVE SOVE TYPE OF SESSION | GUESS WE CAN CONTACT
YOU AT THAT PO NT THEN | WLL SAY, ALL RIGHT EITHER
"M PREPARED TO GRANT SUMVARY JUDGEMENT ENTI RELY
FOR ONE PARTY OR THE OTHER, OR | THINK OF THE SIX
| SSUES THAT HAVE BEEN DESI GNATED AS DI SPUTED
FACTUAL |ISSUES, | THINK THREE OF THEM ACTUALLY ARE
MATERI AL AND WE ARE GO NG TO HAVE A HEARI NG ON
THOSE .

THEN WE CAN TALK ABOQUT WHO NEEDS TO BE
THERE AND WHEN WE'RE GO NG TO HAVE IT, WTH THE
I DEA WE WLL AIM FOR JUNE, AND MAY HAVE TO SLIDE A
LITTLE BIT BECAUSE OF DEVELOPMENTS AT SAN QUENTI N .

BUT | WOULD LIKE TO GET THE PARTIES I[N
SHAPE AND PUT A PO NT ON THEIR CASE AS SOON AS
POSSI BLE AND MAYBE THIS MAY DATE WLL WORK.

MR. GRELE: YOUR HONCR, | T DEPENDS ON

WHAT WE GET IN TERMsS OF DI SCOVERY . "M HOPI NG WE
GET IT.

THE COURT : | PREFACE | T BY SAYING,
ASSUM NG YOU COWPLY W TH DI SCOVERY ORDERS . I F
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THERE'S NO COWPLI ANCE , NOT A LOT YOU CAN DO ABOUT
I T.

MR. GRELE: YOUR HONOR, WE HAVE BEEN
ASKI NG FOR TEAM MEMBER DESI GNATIONS FOR MONTHS .

THE COURT : BUT THIS IS THE FIRST
JUDI CIl AL HEARING YOU'VE HAD ON THAT.

MR. GOLDMAN: JUST SO IT DOESN'T CGET LOST
IN THE M X, WE HAVE | NFORVATI ON AND DI SCOVERY WE
HAVE BEEN WAI TING FOR I NCLUDI NG THE DI SCLOSURE THE
COURT ORDERED PLAINTIFFS TO MAKE AND THEY HAVE TO
FILE IT.

THE COURT : | EXPECT BOIH SIDES TO COMPLY
WTH ORDERS THE COURT HAS MADE.

MR. GRELE: YOUR HONCR, WE WERE TOLD THEY
WANTED A STATEMENT BY US ABOUT A SINGLE DRUG
PROTOCOL AND WE OFFERED THE EXACT STATEMENT THE
COURT SAID WE SHOULD OFFER AND THEY ARE COVPLAI N | NG
ABOUT I T.

THE COURT: ALL RIGHT.

MR. GRELE: I DON'T KNOW WHY.

THE COURT: WELL, | DON'T KNOW WHY ElI THER
AND | GUESS WHAT |I'M TRYING TO COMMUNI CATE TO ALL
OF YOU IS | THINK G VEN THE CURRENT LEGAL LANDSCAPE
THERE OUGHT TO BE A RELATIVELY LIMTED NUMBER OF

FACTUAL DI SPUTES LEFT.
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AND | JUST WANT TO GET THEM TEED UP AND

DECIDED. AND | AM LOOKING FOR A WAY TO DO THAT.

AND | WLL G VE YOU A DI SCOVERY OCORDER THAT, AS BEST

AS | CAN, THAT TELLS YOU WHAT YOU NEeED TO DO. I
EXPECT EVERYONE TO COWPLY WTH IT.

MR. GRELE: THANK YQOU, YOUR HONOR.

I JUST WANT TO THROW ONE MORE THI NG | NTO

THE M X. | KNOW THAT IN THE DI CKENS CASE THE
PETI TION FOR REHEARING ON THESE | SSUES THE COURT
HAS FOCUSED ON WLL BE FILED SHORTLY .

MR. GOLDMAN : I JUST CHECKED THE
NINTH CIRCU T DOCKET AND THEY JUST GRANTED THE

PLAINTI FF 'S EXTENSION TO MARCH 25TH FOR THAT.

THE COURT: WELL, THERE'S PANEL REHEARI NG

PGSSI BI LITY OF EN BANC REHEARING . AT THE MOMENT
AM BOUND BY DICKENS AND | INTEND TO FOLLOW |IT TO

THE LETTER.

SO THAT'S HOW WE ARE GO NG TO GO, BUT |'M

M NDFUL OF THE PRACTI CAL - -
MR. GRELE: YOUR HONOR, ALSO THE

NINTH CIRCU T DI D SAY SOVE TH NGS ABOUT WHAT WE

SHOULD BE DO NG THE LAST TIME IT WEIGHED IN ON TH' S

CASE .
THE COURT: WELL, YEAH, THE LAW OF THI S

CASE |S THE LAW NEEDS TO COWPLETE A THOROUGH
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I NQUIRY I NTO THE NEW REGULATIONS AND THE COURT | S
TRYING TO GET THAT DONE OVER AND OVER AGAI N.

MR. GRELE: SO ARE WE, YOUR HONCR.

THE COURT: SO LET'S LEAVE | T AT THAT.

MR. KRISHNAN: YOUR HONOR, JUST ONE PO NT
VWHCH IS I'"M NOI SURE TO WHAT EXTENT THIS IS STILL
AN OPEN QUESTION, BUT | DO THINK IT WOULD BE
HELPFUL FOR PNS TO BE SUBM TTI NG BRI EFS AT THE SAME
TI ME.

THE COURT : | TOLD YOU EARLIER THI' S
AFTERNOON | WLL PUT IN THE DI SCOVERY ORDER WHAT |
WANT YOU TO DO.

MR. KRISHNAN :  OKAY.

THE COURT: YES, MR. SENIOR?

MR. SENTOR: ONE QUICK QUESTION, IS THE
20TH OF JUNE STILL ON FOR A HEARING ON THAT?

THE COURT : I T"S A TENTATIVE DATE RIGHT
NOW.

THE JUNE 20TH DATE IS A TENTATIVE DATE,
THAT ASSUMES ALL GOES WVELL AND ALL THE DI SCOVERY 1S
COWLIED WTH IT ASSUMES THE EXECUTION TEAM 1S
CONSTI TUTE D AND WE CAN PROCEED .

| REALLY WANT TO KEEP THAT DATE. I THI NK
G VEN WHAT |'M HEARING, |'M REALISTIC ABOUT | T BUT

THE MAY 6TH DATE | WANT EVERYBODY TO BE ABSOLUTELY
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FI RM ABQUT .

MR. SEN OR?

MR. SENIOR: JUST ONE OTHER THI NG.

"M NOT' SURE THE COURT 1S CONCERNED ABOUT
THIS OR NOI' BUT | WANT TO MAKE SURE THE COURT 1S
| NFORMED .

THE PARTIES, TO MY KNOALEDGE , HAVE
STI PULATE D THAT SUMVARY JUDGEMENT MOTIONS WLL BE
FILED IN THE APA CASE BY THE END OF MNAY. I DON'T
KNOW HOW THAT WORKS IN WTH - -

THE COURT: THE APA CASE THAT IS THE
FOLLOW ON TO THE ORI G NAL APA CASE, CORRECT, THE
ONE SUGGESTS THE ARGUMENT IS MADE BY MR. SIMs AND
MR. MORALES, AMONG OTHERS, THAT THE STATE DI D NOT
FOLLOW THE APA WHEN | T PROMULGATED THE REGULATI ONS
THAT CASE.

MR. SENIOR:  YES.

THE COURT: OKAY. ALL RIGHT.

WELL, OKAY. VELL, YOU KNOW, |'M GO NG GO
FULL SPEED AHEAD HERE AND |IF THI NGS HAPPEN | N OTHER
COURTS THEN OBVIQUSLY WE W LL MAKE ARGUMENT S.
OBVI QUSLY | F SOVETHING HAPPENS | N THE OTHER COURT,
WE WOULD PROPERLY | NFORM TH' S COURT .

M5. COBRA: MAY | ASK A QU CK

HOUSEKEEPI NG QUESTI ON ?
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THE COURT:  YES.

M5. COBRA: | REQUEST THAT MR. SIMS AND
MR. FIELDS BE DEEMED JO NED TO MOTI ONS | N | NTEREST
OF AVO DI NG ADDI TI ONAL - -

THE COURT: SURE. DOUBLE FI LI NG.

M5. COBRA: Rl GHT .

THE COURT : UNLESS | HAVE SOVE REASON TO
LOOK AT IT OTHERWSE , YOU' VE GOT FOUR NAMED
PLAI NTI FFS NOW BECAUSE MR. BROWN AND MR. FIELDS AND
MR. SIMS ALL INTERVENED IN MR. MORALES'S ACTI ONS .

M5. COBRA: CGREAT. THANK YQU.

MR. SENTOR: ONE OTHER THING ON THE FOUR.

WE ENTERED A STI PULATION W TH DEFENDANTS
THAT MR. RALEY, DAVID RALEY IS GO NG TO | NTERVENE
FOR A STAY OF EXECUTION WH CH SHOULD BE FILED
SEPARATELY .

THE COURT : IS HE GO NG TO BE REPRESENTED
BY AND YOU MR. GRELE - -

MR. SEN OR: MR. STEI NKEN .

THE COURT: WELL, | TH NK RATHER THAN THE
COURT HAVING TO | SSUE STAYS MY UNDERSTANDI NG | S
THAT THERE'S AN AGREEMENT WHI CH HAS BEEN MADE BY
THE STATE IN THIS CASE THAT THEY WLL NOT ATTEMPT
TO EXECUTE ANYONE UNTIL AFTER THIS CASE 1|S

CONCLUDED AT THE DI STRICT COURT LEVEL.
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AND | THINK THAT'S AN AGREEMENT THAT CAN
BE RELI ED UPON BY ANYONE WHO IS AN | NTERESTED PARTY

THE COURT : I DON'T KNOW, THE COURT
DOESN' T NEED TO I SSUE STAYS OF EXECUTION | GUESS IS
THE PO NT .

MR. GRELE?

MR. GRELE: ONE OF THE -- IT'S JUST A
GLITCH IN THE WAY STATE LITIGATION WORKS AND THAT
IS IF THERE'S NO ACTIVE DI STRICT COURT CASE THEN
THERE'S NO AVAI LABILITY FOR STAYS PENDI NG APPEAL
AND THINGS OF THAT NATURE.

THE COURT : HE CAN | NTERVENE .

"M JUST SAYING | DON'T TH NK ANYONE WHO
HAS EXHAUSTED ALL OF THEIR SUBSTANTI VE APPEALS | S
PRECLUDED FROM INTERVENING IN THIS CASE. THEY ARE
ALL SUBJECT TO EXECUTION |F WE LEARN THE NEW
PROTOCOL | S CLEARED.

I JUST DON'T KNOW IF THIS COURT NEEDS TO
CONSTANTLY BE STAYI NG EXECUTI ONS . [ M NOT
COMFORTABLE DO NG |IT.

WE HAVE A BLANKET AGREEMENT BY THE STATE
THAT THEY ARE NOT GO NG TRY TO EXECUTE ANYBODY
WH LE THIS CASE IS STILL PENDING IN TH' S COURT .

OKAY. ALL RIGHT.

MR. GRELE: THANK YQU, YOUR HONOR.
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THE COURT: THANKS VERY MJCH.

( WHEREUPON , THE PROCEEDI NGS

MATTER WERE CONCLUDED . )

IN TH' S
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CERTI FI CATE OF REPORTER

I, THE UNDERSI GNED OFFI Cl AL COURT
REPORTER OF THE UNI TED STATES DI STRICT COURT FOR
THE NORTHERN DI STRICT OF CALIFORNIA , 280 SOUTH
FIRST STREET, SAN JOSE, CALIFORNIA , DO HEREBY
CERTI FY :

THAT THE FOREGO NG TRANSCRI PT ,
CERTI FI CATE I NCLUSI VE , CONSTI TUTES A TRUE, FULL AND
CORRECT TRANSCRI PT OF MY SHORTHAND NOTES TAKEN AS
SUCH OFFI CI AL COURT REPORTER OF THE PROCEEDI NGS
HEREI NBEFORE ENTI TLED AND REDUCED BY COWMPUTER - Al DED

TRANSCRI PTION  TO THE BEST OF MY ABILITY.

SUMVER A. FISHER, CSR, CRR
CERTI FI CATE NUMBER 13185
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