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DECISIGH SURMPARY

i April 28, 2010, the Californis Deperimernt of Corrections and Rehakilitation
{“Deparmment”) submitled tz the Office of Administrative Lam ("0&L™ the proposed
amendment of seclion 3348 and the propesed adoplion of sectiomne: 334811, 3349.1.2,
3348.1.3, 3348.1.4, 334921, 334922, 33485.2.3, 33492 4, 3348.3, 2240.3.1, 3348.2.2,
A348.3.3, 3348.3.4, 3348 3.5, 3340 3.6, 3340 3.7, 33484 1, 23404 2, 33404 5,
3348.4.4, 3348 4.5, and 35349 4.8 far inclusian irts Articls 7.5, Subchapier 4, Chapter 1,
Diivigiom 3 of Tide 15 of the Califormia Code of Regulstions ("CER" regarding the lethal
injection process for inmates condemned to death.

O Jung 8, 2010, OaL neiified ihe Deparment that OAL dizapproved the propasad
amended and adopied regulations for failure to comply with specified standsards snd
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procedures of the California Administrative Procsdures St “8F&7. The reasons for
the disapproval are summanized belosy:

&, the oroposed regulations fail to comply with the consiztency standand of
Govarnment Gods seciion ©1348. 14},

E. the propossd regulations fail t2 comply with the clarity standard -ﬁf
{overnment Gods sscion 11348, 7{1(3) snd 1 CCR saction 16{a);

. the proposed regulations Tzil to comply with the necessity standard of
Government Gode section 11342, 1(a)(1) and 1 COR saction 10{k);

[r. the proposed requlations fgil 1o comphy with the standzrds for Authorits and
Fefersnos Cliations of Government Code section 11348, 10a){2) and {5) amd 1 TOR
section 1d{z) and (), reapaclivaly; and

E. ihe agsncy failed to comply with APA procedural reguiremenis regarding:

1) the incomaration of documsrts by referencs purswant to Titde 1 COR
Eection 20;

§23 the contants of the Inikial Siatement of Roasans pursuant io
Eovemment Code section 11348 2{){31HAL

{2 the contents of the Final Siatement of Reasons pursuant to
Goeesnrmsnt Code saction 11348.8{2)(2); and

{4 the corterts of the Statement of Malling Motice pursuant 1o
Gowernmsrt Cods saction 11348.4{z).

Al &P & izsues must be resalved prior o AL approval of any resulymission.
EACHKEROUMD

Capial punishment iz authorzed by Californiz Sonstitution, A 1, Seclion 27, and
Fenal Code sscion 190, Pansl Cods saction 3603 requires that capital punishment be
carried out at San Luentin Stete Prizon.

San Cusnin Steis Prison ("San Quentin®) developsd Operation Procedurs ('OF7 770
fx goweern the lethal injection process, incuding ihe uss of thies inlravenously injected
chemicals. In 2008, inmates challenged OF 770 on the grounds that its Implemeantstion
constituted cruel and unusual punishment, In Sorsiss v, Tilon (M0, Gal. 2006} 435
F.Supp.2d 8972, iha cowrt found ihat ibors was evidenes that OF 770 did not funciion as
intendad and that plaintifs had raized 8 guestion of fact as o whether, as implemented,
3P 70 constituted cnusl and unusual punishment. The court found that in six of 13
recent executions, poorly iluminstsd visusl chasrveiions, &2 wall 8z poorly rscondsd
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breathing and eleciracardiogram readings, suggested that inmates may nol have Dean
sufficiently unconscious bafore the sacond and i chermicals were adminisiered. The
foraiea court made it clear that caplial punishment, lethal injection, and the use of the
thres chemicals chosen by the Departmeant did net, in and of themsalves, violats
constitutional prahibitions on crue] 2nd unosus) pomishisnst Hossweer, the court found
fthat OF 770, and fhe way San Quentin implemenisd i, sufered from five deficiencies in
the aress of: 1) screening of execution team members, 2} trzining, supardsion, and
owersight of sxecution feams, 3) record kasping, 41 miking, prepariog, snd administering
Sodiven Thiopantal by the sxecution leam, and 5 poor linhiing, overcrowded sonditions,
and the design of the (ethal injection facility. The cour crdered & tharowgh revisw of OF
770,

A2 8 result, execuiicns were halled and the Govemor arderad a reviow of 2l aspacis of
the letha) injectien process and s implermantation. Durng this perod, the LS,
Suprerme Court found that Kenbicky's use of these three chemicals did not constitute
crusl and urusual punishment. Sese v. Asss (2008) 128 5.C1 15820, Also in 2008, a
state appellaie court foumd thet OF 770 should have been adopbed pursuant to the APA,
becauze it was & rule of general application and that the Penal Code section 5088{{1)
single-prizon cxoaption o the APS did nat apply. The court ales rejectad, as untimealy,
the argurment thet OF 770 was sxempt from the ARA undsr the irtemal mensgameant
excention. Morales v. COCR (2008) 168 Calipp.4™ 723,

This nilemaking action proposss to amend ong section and add 22 sections to fitls 15 of
the Califomia Code of Reguladions to establish the process Tor the sxeouiion of desih
sentencss by lsthal injestion in Califarnia. The lemsking alse incorporates by
references five amendsd and hwelve adopted forms used in the process,

DIECUSSIoN

Ay regulation smendad or adeptedd by a sigie sgeney through s exsrcise of quaszi-
legizlaiive power delegaied o @ by statute o implemeant, interpret, or make specific the
leras enfarced ar adminztered by it, or to govern e procedurs, iz subjss 1o the &FA
urless & siatls sxprssaly axempis the regulstion from APS& mevisw, (Government Code
zections 113405 and 11348} DAL reviews regulstory actions for compliance wiil the
standards Tor administrative regulations in Govemment Code section 11342.1.
Genarally, @ satishy ihe standards, 2 regulation mwst be legally valid, supporied by an
gdequate record, and easy to underztand. In its review, O&L may not subsiiiuts s
judgrnant for that of the rulemsking gasney with regard to the substaniive content of the
regulation. DAL review iz an independent exscutive branch check on the axamisa of
rulairiaking powers by execuiive branch agencies and iz inlsndsd B improve the guality
of rules and regulsticns ihat implement, interpret and make speciic statulory law, and to
enzure that required procedurss arg followed in ordsr to provids mesningiul public

e ity to cormment on rules and reguisiions befors they become effectie.
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&, COMESISTEMNCSY,

DL must review regulations for compliznees with the congistorcy standard of the 2FS,
in accordancs wiih Govermment Code section 11348,1(2){4). Seciion 171349(d) of the
Giovernment Code provides that "consiztzncy™ means being in hanmory with, and not in
eonilict with or contradiciory to, existing slaluies, court decizions, or other provisians of
lzres, Bovernment Code seclion J1342.2 juriber provides thal whenever by express or
implied terms of any steiute a state agency has authorly to adopt regulations 1o
implement, interpret, maks specific or otheradss carmy ot ihe provisions of the staluis,
no regulsion sdopted iz valid or effective unless consiztent and not in conflict with the
gtatule and regsonably necessany to efectusts the purpese of the statuls.

117 Proposzd sectien $349.2.3(c]( | and (o) coniliet with Penal Cods seciion
IE0E.

Froposed section 3245.2.5 govems the process and requiremenis for the selection of
withiesses i ihe sxecution, among other provisions, Subsachion e)(1) provides as
Trallorarz:

(o) Mumber of persans pemnited in the witness viewing rooms.

(13 & maximom of 50 persons will be gpproved within the folleaing desionations:
hembears of the Wstimisl's Inmedisia Family
Officizl Wilnesses: (at lzast 12 reputable cliizens, (o be sslecied by the
Warden)
Altomey Generzl
Cromsrnor's Offos
Inzpecior Genersl
Ban Guentin security stalf
Menses media withnesses
Spirtual advizor (not o exesed 2)
Inmiate’s famikfiends (not o excesd £).

Felevant io thiz dizcussion iz the Tact that the proposed regulstion permits ane
reprassialie om ihe Govenars Offics, ang reprasantaiie Trom e Inspactar
enerals Ofos, and membsms of the news media o wilhess the sxecution from the
withness viewing rooms.

Fanal Gode section 3805 provides as follows:

3805, (a) The YWarden of the state prizon whera the execution iz o take place
aligll e presant f e ecscufion and shall, subject i any applicabls reguirerment
or definition set forth in subdivision (), nvite the presence of the Attomey
Genearal, the memberz of the immediate family of the victim ar victims of the
defiemdant, gnd &t least 12 repuisbls cillzens, o be seleciad by the Warden. The
Wanden shall, at the reguest of the defendant, permit those ministers of the
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Zospel, not escsading twoe, &% ihs defencant mey name, and gmy persans,
relatives or fiends, not to exceed five, (o be present ai the execuiion, iogeihsr
wiiln ihoes peace officers or any other Deparirmant of Comections emploves as he
ar ahe may think expediant, fo winess the sxecution. But no ather parsens han
those agem[” ied in this section mary be present si the specuiion [smphasis added],
nar may ary person under 18 vears of age be allvwed to wiiness the exsculion.

{E) (1) For purpeses of an inviation required by subdidzion (g) to members of dhe
imrnadigie family of ihe vielim ar vietims of the defendant, the Warden of the
state prizon whers the sxecuiion i to ke plece shall meke the invitation onby i
&8 mambar of the immeadiate famiky of the viclim or victims of the defendant 2o
reguesis in wiiting. In the svent thet 8 wiilien request iz mads, the Warden of the
state prison where the execulion iz io take placse shall autemsticalhy maske thes
irsfation 30 deys prior i he dats of an imminent sxecution or as cloes to this
date az practicatle.

(2) For purpesss of this saclion, "immeadiate famik™ means thoss persons who
are relsted by blood, sdoption, or mardsge, witkin the secand degnee s:sf
pmSangUini or affiniy.

(e} Mo physician or any other person invited pursuant io this esction, whether or
rex employved by the Depariment of Comections, shell be compeled to atlend the
execution, snd gy physician's gtlendance shell be voluntans. & phvsician's o
ary other person's refussl to stiend the execulion shall not be vesd in any
dizciplinary action or negetive job parformanss citation.

Penal Code section 3805(a) specifically imits wha msy be present for the execution iz
the individuals and oificists lsted in saciion 38035, Rﬁﬁﬂ}ﬁﬁf‘ﬁtﬁﬂiﬁﬁﬁ af the Govemar's
Crffiee, Ingpector Seneralz office, and news media g ot listed in sscion 3505 but are
@:t-&m‘ui‘i:&t! o witress the exocution purzuant 1o propoeed section 32348.2 3{c){1). Asitis
cumently wiitlen, the proposed regulation is, therefarng, Inconsistent with the statuls
purpots b implemeant, interprat, or malke more speciiic and violates Government Code
sections 171348, 1a)4) and 11342.2.

lr seddlition, propoesd seclion 33458.1.20d) provides as fallees:

The Cfices of the Governaor, the Inspector General gnd the Aliornsy Genersl
shall sach be parmitisd one absarder prasant in the Infusion Cortrol Room of the
Lethal Injection Faciliy during an sxecuiion in (oeations designatsd by ihe
Warden. Mo ather observers will be pemmittsd.

el hae detsrminsd that thes Infusion Coningl Room is & difisrent reom from any of the
witness viewing rooms but that it cortaing & window o the lethal injeclion room looking
ot aver the gurney on which the condemned inmate lies. To the exlent that subsaction
{d) parmits additional sxscution withessss, who are axcluded by Panal Cods saction
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AB0G, nermely epressnisiives from the offices of the Governor and [nepector General,
subsection () comlicts with Penal Code section 3805,

I¥ b Dhespariment intends thet the Govemor's Office and Inspector Generals Offics
witnessess, who are lisled in subsection (c){1) as witneesing the cxecution from the
witness wiowing reams, be the same ndviduals desoibed in subsestion {d) but that
fhey actually winess the execution from ihe infusion cordrol room, then the regulsiion
does not clearly establish that. Rather, subseclion {d) appears o provide for an
additicnal Governor's Offics withess and Inspecior General’s Oifios winess, in addition
fier thede in i winess wiewing rooms, who will withess the execution, albeit from the
infusion contral reom. r any event, subsection (d) zelf conflicts with Penzl Cade
seclion 3805(a), becauss it authorzes indiiduals, sxcluded by the siebuls, to witness
fhe axaciiion.

The proposed regulsiion alas pemiis mambers of the news media o wilness the
execution. femberz of the news media are not lizted as auwthoized winessas in Penal
Doda sachion 3805, Panal Code saction 3808(g), therafors, sxoludes them. The
Depariment lizis Fenal Code zection 36807 a2 8 Reference ciation for proposed section
3349.2.3. Pursuant to tile 1 CCR section 14{d), QAL shall prasumes the consiiutionsliy
af the slaiuias cited by an sgeney as awthoriy or eiersncs gbeent an appellate court
decision to the conirary. &L was unable to locate an appellate court decizion whick
determmined that Penal Code section 3805 iz unconstiluiional as i appliss (o excluding
rrgmierg of the news media g2 wilneesss 1o eracutions.

12} Incerporaiad CLCR Fomn 2773 (@1/08), 20-0ay FreSiescuicn Report iz

iniconsiztent wit Penal Code SBecion 37I0.5,

Three alienisis’ are appoinied o examing an imale spprodmately 45 davs prior to his
aEecuiien regerding ibe inmeis's saniy, consisient with Penal Code seciion 2700.5.
The alienistz must report their findings o the Warden within suficiznt ime for the
Warden to complete hisfher 20-day pre-eseculion repan which is purponisdly requinsd
by Panal Code ssciion 3700.5. [Bui see seciion (4] below.] Proposed seclion
33483 1(d) 1) requires the alienizts: to nclude in their weitlen reaans 1o the Warden
CORGE Famn 2973 (010891, 20-Day Pre-Exscution Report.

Pengl Code seciion 3700.5 provides:

It is the duty of the alisnizts so sslectsd and appointad to examing such
defendan and invesiigaie his or her sanity, and o report their opinione and
conclusions [emphEsis added] thergon, im writing, to the Govemaor, to the Warden
of the prison at which the execution iz to taks placs.. &t lesst 20 days prior i the
day appoirtad for the execution of e judgment of desth upoen the defendant.

The gaverning stetule calls for the opinizng and conclusicns of the aliznists o be
renoried it wiiting 1o the Warden and Govamor, CDOR Foom 2973 (04/08) 20-Day Pre-

! Alienis:x are phwysicians who treat mental discrders and who spacalize in refated legal matiers.
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Execution Rapart is & Mll-in-the-tlank fomm which precledes reporing, on the fomm,
apinians amd eonclusions which are contrary to thoss that appear on the fem. The form
fincls, among other things, that the inmaie iz calm and cooparative, does not evidenos
paychic or motoric agilation, and thet hiz spesch is normaEl and fom of thought fully
linear and colversit. Evan if an aliznist's confrary opinions and concluzions wene siaisd
in & saparaie accompanying peyvchiatric report, they would conflict with the reguired vse
and zubmizsizn of fhis fom. The form, and the requirsd submizsion of the form o the
Wiarden and Gowvemor, arg inconsiztent with the duties of the abisnist o repor Bisher
apinions and conclusions in sl ceses whers higfhar opinions and comcluzions are that
the inmmate is legally incom pelent o undergo sxecution.

(3] Inzorporated COCR Form 2978 ([01/08), T0ay Pre-Exeeuiian Repart iz
Incansistent with proposed secion 3349.2.2]a).

Approximately 10 dayvs prior io the exacution, the thres designaled alienizts must re-
imterdiess and re-cvaluale the inmate, compans thelr current evaluations with i
previous findings, and submit a COCR Fomm 2175 (0108}, 7-Day Pre-Execulion Report
to the Warden. Saeclion 33483 3@} requinss ihe alisnists tw repor? “their indings® to the
Warden reganding “ibesir current svalustions” in comparizon with their previous findings
and peraining io “the inmate's” menal slate.

Farrn CLRGE Fomn 2178 (0108}, 7-0ay Pre-Execution Report is a fll-in-the-blank fomm
which precludes the reporting, on the fonm, of the slisnists’ findings or 2 comparizan of
their current evalustions with their previous findings if those findings are comrarny o
thisss that sppesr on the form. The form finds, amang athar things, that the inmate is
polite and cooparalive and evidenoes no impaired reality lesting such as hallucinators
exparisncss of delusional baliefs. Even if an aliznist's corrary findings were conigined
in & separste accompanying peyohisiric repaort, i€ would sondlict with the requirernent to
glzo uss ang subimii this form. The form, and the reguired use znd submission of the
farrm o the Warden, are nconsistent with the dulies of the slenisis o report “their
findings" in all cases whars heir indings are that “the inmaste” iz not considere
merially competert and doss not meet the critera for execution of his death semzncs
g achsduled.

(4 Preposed Secien 3349.2.90d)(1) iz incensistent with Penal Code Section
2F00.5,

Fanal Cods saction 3700.5 provides ihe designeted alienizts shall repari thelr apinions
and conclusionsz bz the Governor and ‘Warden regarding the inmeis's sanity at l=ast 20
days prior io the execution date. Propossd section 33483 1{d41) requires the alienizis
Ty inde el snd sxaming e inmate within suificient time to evaluste the findings and
give writlen reparts, including the COCRE Fomm 2173 {01708}, 20-Day Pre-Execution
Renart, to the Wardan within the Wardlen's 20-day report deadline. This subsecticon
presumably autharzes e Wardsn fo reguire that the alierists submit their repors o
Fimdhier soaner than the date that is 20 days befare the exacution witich is sliewsd by
the stafule. To the extent that this proposad saction shoriens the ability of the alisnist to
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talee up o the maximuwm period of up to 20 days prior o the execution dats, i is,
tharefons, i cordlich with Pansl Cods seclion 3700.5.

It should also e notad that to tha exdent that propossd sechions 334839 1) and
3348 3. 1(a)2) and the Deparment's descripiion of ssciion 334837 in the Inital
Statement of Reasons are based on an assumption that Penal Code section 3700.5
reguires e Waridan io prepars and submit a 20-Dey Fre-Execution Report to any slale
official or sntiy 20 days prioe b the exscution, e sssumplion i not eorrac,

(&) Propesed Sectlon 35428.5(a)(1)(E] iz Inconsistent with COCE Formm 1807

B, Service of Bxecullen Warrant, Warden's Inital Indamen.

Section 334831231 provides thei "Tha Warden shell: .. {B) Togethar with the
Domectional Counselsr 1, Litigation Coordinater, and the Sssociais Wanden,
Specialized Housing Division, inesrdesy the inmate to ba sxecuiad, serve the wamant of
sxecution, and document the interview on g COOR Farm 1807-B {Hey, 31708, Servics
ol Exaouticn YWarmanmi-YWarden's [nitial Intersies.”

COCR Forrm 18071-B (Rey, 01/08), Service of Exscution Wemant-Werdan's Initizl
Inferview iz inconsiztent with propoeed seciion 234930231 1HE) bacauss the regulation
requires that the Warden perfarmn the specified t2sks and complete the Form 1801-E.
Form 1801-B, however, allows for he Warden's desigrnes o, presumalily, intardes the
iiEis, sones e warrent of sxecuiion, docurmnent the inlersdew and sign the Forrn 1207-
E.

B. GLARITY.

I adopiing the AP4&, the Legislature founcd that the language of many regulalizns was
unclear and confusing o parsons who must eomply wib the regulations.  (Govemment
Code section 11240(8).) Governrment Code section 11348 1@)3) reguinss il Q&I
review all reguigtions for complianes with the clarity standard. Section 11349{c) of the
Governmeant Code defines “elanily” 1o mesn .. wiitien or displayed so that the meaning
of the regulations will be understocd by those persons directly afrecied by them.” Thils 1
DOR section 18 states In partinsnt part that:

It exarmiving & regulsiion for cormpliance with the ‘larity’ requirernent of
Govemment Code seciion 113481, Gal shall apply the mollosing standards and
mresumptions:

(=) & regulaiizn shall be presumed nod o compls with the “cleny” siandard
if ary of ihe felewing cznditions exish

{1} the regulation can, on s faos, be reasonably and logiesly
interpretec (o have more ian ong maeaning; o
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{2} the [gnguags of the ragulation conflicis wiih e agano's
description of the effect of the mqulation; or

{3} the regulation uzes tems which do not have meanings
gensrally frmiliar o thoss “dirscthy alected” by ihe regulstion, and
thoze tems are defined neither in the regulaiian nar in the
gavarning sisiuls; or

{4 ...

(%) the regulation pressnis infermnation in s formst et i not resdiby
understzncable by persans "directly aftected”,. ..

£z dizcuzsed below, DAL determined et & number of the proposed regulgion
prosigions did not satisfs the “clarity” standand.

1) Prepozed Ssetlan 3349.3.1(d)]1].
Projpossd section 3348316001 raquires that:

The &lienizts shall provide the following: {11 Inbervize gnd sxgmins the nmsis
within sufficient tims o evaluate the findings and give written reports, 1o includse
the COCRE Fomn 2973 (1/08), 20-Day Pre-Execution Repor, which is
incomarated by referencs, io he Warden wiilin the Wardan's 20-day raport
dleadlins.

Panal Cade section 3700.5 provides in part: *l s the duiy of e alisnists so sslechsdg
angd sppoiniad to oxaming such defendant and investigate his or her sanity, and to
report their opiniong snd conclusions thereon, inoeriting, b ths Govemor, io the Wardaen
af the prizcn st which the execution iz o ke placs. .. gi le=sst 20 days prier o ihe day
gppoinied for the sxecution of the judgment of desth upon the defendant.”

It i& wnclear from the texd of proposed section 23423, 10dY 1) and from e Deparirment's
descripiion of this saction in e Initiel Steiement of Reasans wihether this zectian is
lirniting the duly of the alienists to submit their repots (o submizgion of ihelr repors anly
to thes Warden, The reports must alsa be submitted to the Governar, and it may not be
readily understood by the aliznisis direcily alvscisd [y ihis section that dhis additiona)
Fapaning raquirement sxisls.

iZ) Froposed Section 22481202 E].
Propossd saciion 3348.1.2{e)8) provides:

{e) Criteria for Lethal Injection Team membership. Each tgam member zhall be
aolaciad based on their gualificatianeg and sxperiize to affsciively carry oul the
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duiiss in one of the specialized functions. The following efiers shall be wiilized in
the selection of all Lathal Injection Taam mambsrs:

(&) Annual permansnt emploves perfarmance evaluations that mest or sxosad
sxpected standards.

Thils subssction iz unclear az to how many mestor-excead pefomancs evalustions ar
employse must hawe in order to be seleched for Lathal Infecion Tesm membeamship.

The: subsaeciion could be inisrpreted g requinng sy plurz) number, such a8 b,
Therefore, g wenb-five vear employves could have tao svaluations whish mest or
excead expecied siandsrs and 23 bt do ot 2nd be queliied lo 2erée on the Lethal
Imjection Team. A the oiher extreme, the section could be interpreted ez requiring that
2l of an empioyves's parfomance evalustions must mast or sxosad expecied standards,
Irw ezt evdmmd, an axemplary 25-yoer amployss, whoss mosi reeent 24 perfomance
evalusiions mest or sxcesd expecled standsrds, would be ungualified to zere on the
lethal injection team on the basis of & single poor evaluaiion 24 yeers aga.

12 Propesed Seclion 33482300 2).
Proposed seciion 33452, 303} provides:

i Selaction and accommaodsiions of media not sslecled io winess the
Ui,

{2} Reqguests must be made 1o the Assiatant Secretary, Office of Public and
Emplayas Domrmuricatons wia the process oullinsd in the medis advisory.

It iz unclear in this zubzection what the “media advison is. [t is not & docurment
imeanporsiad by referencs o neluded in it colamsking file, and 080 could not locate
fne term in an exiztng Tile 15 reguistion. AL was able to [zcate three axeoutio-
releted media advisoies on the Departiment’s websie for exeoutions achedubsd for
Fabruary 23, 1998, Decamber 13, 2003, and Janwsey 17, 2008, The reference to the
“riedis scvizery” iz unclesr because the contents of the document, in terms of the nules
goveriing news media entities and the reguiremeants for access 1o execuUtion
procesdings &t San Qusntin Siete Prigon, can appserertly chengs over ime. See also
the discussion of the “media gcdvizgony” below under "PROCEDURAL REQUIREMERNTS
OF THE AR&T

(4 Proposed Section 3342.37&i(1)(B], (e}]1], (2}1] & ({2} and COCR Farm 180<-2,
(Ray. 0908), Bervies of Exseuilen Warrans, Wardar’s [nida] Insryiew.

Colleciivaly, thess secions provids hat the Warden, Associate Warden of the
Specialized Housing Division, Condemned Unit Correctional Counaalor 1, and Litigation
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Coordinater shall, lngether, interview the inmate, sere the warrant of execution, and
docurnant the interviesw on COCR Fomm 1801-6, (Fey. 31509}, Servics of Bxacutisn
Wiarrent, Warden's Infilal Imisrview,

It iz unclear how each official will camy out each of the duliss assigned by these
subsections and how each will documant the nierisw uging ke Form 1807-8 and
wihich, if any of the four, iz ullimately responzible for one or more of these duties, The
description of proposed section 3342.3 in the Initizl Statement of Ressons is imied to
the following senterncs:

Saction 3348.3 Iz adopiad o sstablish e svenls that ccour wpan recsipd of an
gxeculion onrder. SAdditienally, this secticn denties the rezponzibiliies of specific
stafT, including the Wanden, Chief Dapuly Warden, Assaciate Wardsan,
Specialized Housing Divigion, Team Lsader, Condamnsd Unit Corsclional
Counselzr I, Liigation Coordinator, Warden's Administrative Assistant, Public
Infanmmaticn Cifcer, and WVisiting Lisuisnand, upon receint of am exacuiion andsar.

[t s unclear whether four COCR Form 1801-Bs will be completed, ans by each of the
oo aiticials, smd wihat ihe signifcance would e, Tany, In the ewant the conismtz af e
completed tommes differsd, IF ihe Depadment's irdset is that only one Fomn 1807-8 shall
be ocorpleted by the Warden or higher designes, i is unclzar how the other thres
afficials will documesnt the interdew an the COCR Form 1801-B. Farm 1809-8 anly
provides sigraiume lnes for ihe Warden or hizfher desigrss and ons wilhess,

It should be neded that subsecions @3B snd {£301) of proposed saction 3345.3 rafer
i the Comectional Counzelor [, while subsections (231 ana {7 refer {2 the
Condemnsd Unit Coractional Counzelor 1. See alzo seclion 3348.2.2(c). 1T should
dleo be noted that sections 33489.3(g)(2), 3349.3, 1{aM2) T and {1){1), 3348.3.3(q}, and
2348 340} introduce the term Condemned REow Correctional Counselor . [ is unclear
wihaihar all refereness to Correctional Counsalor I ars to the sama Dapardmant
psition.

(E) Propossd Secion 3342.3.2.

Progosed subsection (&) of this saction prowides:
(&) Sanily Roview Ragusst,
{11 Attomeys may submit in witing for the Warden's review, any cument
information that they belisve may have a bearing on evaluating the sanity of an
irnmgte with @ schaduled execution date. This infonmaiion will be accepisd within
20 clays snel wpdo ¥ dares prior o e schadolad asction.
(2} Information submitted more than 20 days will ke gocepied for consideration

ke the pansd of &lienists. The pans) of Alsrizls shall consider this irformedion in
preparstion of the 20-day pre-sxscution sanity report. [Emphasiz sdded.)
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The regulation indicates that inmate's attomeys mey submil senity-relaisd informeation
pricr io 30 days before an execution snd i will be sceapted for considerstion by the
glisniziz. The regulation furher provides that such irformation may be submitsd lsier
than 30 days, and up o seven days, befors an sxscution Tor e Wandsn's rewisw. &
cormmenier reguesied that s regulsion be amendsd o sllow inmate atiormews to
sUbmi zaniy-relgisd information o the alizniziz az long as the zliznisis’ dutics
gontinue, (Alienizle’ dutize continue up o seven devws prior o 2n exsculion pursusnt i
zection 3348.3.3(e)2).) The Departmeant respondsd io the commenter s folloss:

Ay informiglion made available by the inmete’s counsal et gy Hme will ke
furnighed to the alisnizts so lang s thelir dutiss continus. The alienizts will be
proided with the most current informetion. In addition, the Depanrnent will
conzider ary nfarrmation thet the inmeis's afiomey Teels ie periinent o the
asasssment of the inmeis's saniy pest the desiangtsd seven-day submizsion
timatable. [Response to Commenter #2344,

Mobwithestanding the Depariment’s responze to the commenter, the regulation spacifiss
that information submitisd [by inmates’ sttormeys] more than 30 daye [prior io the
srhedulsd axecution] will be accspdsd for considersion by the alisnists. [t iz reasonakle
b assume that the regulaticn does nol contain supedlunus Enguadgs and et the
slatement in subsection (@U2) "Irfarmeiion submiibsd mors then 20 days [poor o the
scheculed sxscution] wil be accepied for considersiion by the pane] of Alienizts” mesns
that inmates’ sttomevs must submil eny zueh infommation mors than 30 days pricr i e
seheduled execulion in order for i io be sesaptad for considerstion by the panel of
Afisnizsts, and thet infanmsation subnitied later than 3l-deve-prior o the scheduled
execution will not be acceptad for such consideration. For tha sams reasan, s
reazonable o assumes ihat the statement in subseciion (@)1 “This informaticn
linformation besring on the inmaits’zs sanily and submitted in wiiting for the Wardan's
redienad will he sooepisd within 30 deves and up do 7 days orioe B e scheduled
axscuiion” means that inmaies’ sttomeys must submit any such infermation i the
Warden betaeen 20 and up bo 7 days prior to the scheduled execution, and that any
guch intormaiion submiisd maors e 30 of ses then 7 days priar io the schadulsd
axecuiion will nat be eviswed by the Wanden,

Proposed subsesiion (2){1) and (2} is, herelons, unclar beoause the language of the
regulation conflicts with the Department's description of the affect of the regulaiion. Sse
T COR saction 18{21(2),

(&) Proposed Seciians 3349.1.70w) and 3348, 3(S & &(E].

Froposed seclion 2248, 200 TA0EE) reguire that the Litigation Coordinator construct
"a" Master Execution File contgining e spacified docurments amd "amy other perinent”
imfonmation, and that "This® Masier Exacution File is to be kapt in ihs Litigation
Coodinators oiics, unless the execulion iz slayed, in whizh case the filz iz to be closed
ard filed in the Warden's Ofice cormpls:,
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It is unelesr whsther the reference to "a" Master Execution File and o iThis" Masier
Execution File in section 3349 3{T(5), which (& kepd in the Lilgation Coordingiors offics,
iz referring to the same Master Exeoution File defined in proposed section 3342.1. 10,
Sootion 3348 1.1() defines Masier Exscuiion File as the pemanent record of “all”
docurmerts related to an execution, not just five specificd documernts and sy aiher
“perinent” infommsiion, and which is maintained n the Warden's Ofice comples.
Seclion 3349 2.2(3) also dizcuzses the Master Execution File, which is maintsinsd in
the Warder's Offics comphax and which sarves a8 & parmansnt record of sl documents
reslated 0 an sxscution.

(7} Propeesd Sectiarn 3348, 1.2(a)4HED.
Thiz subsection provides:

IT recessary, the Warden may confract with medical personnel to ke members of
ihe Lethal (mjectizn Tearm, of to 2erve a8 the physician atiending the srsouiion.
The atlending physisian siel monitor an slectronis deviceds) showing the
imrmEis's vilsl signe and determins when the inmate has expired.

Thiz gubsaction cavsed confUSIon SMong commenisrs s i whether the prezence of 2
pliveician st an execution was required or was @ matter of the Warden's discration. The
2gency's responss (o, for example, commeantesr #7EEE, did not lsssen ihw confusion.

The proposed regulations stete that the Wardsn may contract with medical
parsonnel whan "necezsany” 1§ 334812 (gl 4 ¥B1) "Meceszzarn means an
indizpensable lem. (Ses Meriam@ebsters Dictionary (Sth ed. 1884) p. 481,
Therefare, when tzken in contewd with the Telowing lenguase in the oaragragh,
the Wardam mey contract willh medicsl personnel to be members of the Lethal
Injection Team or to serve gz (he attending physician at an sxeouion il ihe
Warden, i hiz ar her dizcretion, feels it s ndispansabls o ihe exscnion.

The regulation iz unclear because T merges provisions conceming the duties of
phivzicianz at an execution into & subsecion which deals wiibh the potential nesd to
pontract ior the services of 8 physician when necessanry, presumably dus to the
unavailability or wilingness of an employes physician o sene in this capsoity, The
senond sarfence of seciion 35349.1.2@)40E) could be removed from this subsection
and nisgrated within 8 section which more specifically deals with the duties of
physicians at executions, such az in section 3345.4.8{g)7).

(&) Propessd ssctore 3349.4.9(e)(2) and 3349.6.3(a), 2nd COCR Formm 2978 (09568}
Leihal Imjection Chain of Custody-San Cuasniin State Prisen.

Proposed sachion 3348 4. 1(e{2) requires ihe Tegm Administrator to vernify the Lethal
Injection Chemicsls and guantily of these chemicalzs and saling and o complels the
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CRCRE Forrm 2176, COCR Form 2178 iz unclear because i doss nol provide & mesans
for verifying the guaniily of e saling.

I gdedilion, propossd section 35349.4.3(2) requires that:

{@} The Team Administrator in the campany of the Team Leader shall:

{2} Trensfar custacdy of the Lethal Injection Chemicals o o meambers of tha
Imfuzion Suk-Team,

(2 Enzure gecountabiliy of iha Lathal Injectizn Chemicalz and saline.

(&Y & mimimom of teo staff members shall verity all Leibsl Injsction Chamicsls
and zaline st the time of iransfer and sign the COCR Fomm 2178 {01:08), Lethal
Injection Chain of Custody-San Chusntin Sisie Prigor.

(B} The origingl COCR Form 2978 shell be sioned by the Team Leader and
remain with the Lethal Injection Chemicsls.

&gain, COCR Form 2178 doss mot sllow for verification of the saline which males
gection 3348.4. 3@ 3HA) unclear In termes of how ©would b implemantdzd. RMoreover,
the sectian & unclear g2 to wha the ko stalf members are whio will veely the chemicalz
and zaline at the time of transler, Ghen that the Tesm Leader iz reguired 1o sign the
GRCR Fomm 2978, pursuant to subsection (@)03458), snd becausa ihe Taam
Sdministrator in the sompsny of the Teem Leadsr iz charged with perfarming all the
tasks listad in subsections {2X1) through (23{3), ihe section could be internreted a2
i it e Tasm &dministrator and Team Leadsr are thess two sial mambers,
Thier zection could alzo be intsrpeaisd as meaning that the o stalf members in
sulbzection (a){3NA) are the two members of the Irfusion Sub-Tesm meniicned in
subsection (a){2). Or the seciion could be interpreted as meaning thet any tao sali
rreamibars, whether they are transfening or recsiving the guantites of chemicals and
saling, may warily tha chemicals and saline.

It should slze be noted that the use of ths tsmn “Evidanes” throughout COCR Fomm
2178 bz unclear In this conba,

18] Proposed Seefan 3548.4.8{001].

Proposed section 3349.4.6({1) requires ihat ihe Team Adminisirater assess the Lathal
Irjesizticn Taam members for the need for "post rsuma,” 1 is unclesar wihat the Team
Adminiztrator musi assess the need for without any additional information, such & s
need for post-raurns peychaelogical treatment or counseling, or the need for post-irauma
empleyrment leaye.
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(1% Proposed Sacilon 3348.4.4]a)(2].

Froposed section 3248 4 4{e)2) states that the Warden's administrative assistant zhall:
“aszion a correctional officer to escort inmale witnesses and invited the nmaia’s
attorrey o thair designaied wilhess arsa.” Thiz subssction cavssd confusion smong
carnments az to whether it meant that legal counsel for an inmate was autamaticalhy
conzidarad invtad a2 2 withees to the exeomtion and nat countsd amang he s
permnitie inmsbs tamilyirsn siinssses,

(11]) Prepesec Seciian 3248.3.4(a) 2.

Froposed section 3345 3 4cHE) provides thet: "For attormewclient confidential wisis, the
inmate zhall ba remosved from e canferencs room and shall procosd wil the aticmey
i wislt in desigrabss visiing ares under soenstant viswal obssreation by the special
visiting team. iz unclear whe iz assigned to the “special visiting team.” I iz nat 2 ferm
ihat is detfined in proposed section 3348,1.1 or any othear place in Anicls 7.5

C. NECESSITY.

Dl rmuet reviesy regulations for compliznes with the necsssilty standard of the ARA&, i
gocordancs with Govermment Code saciion 113489210, Section 113459} provides
that “necsssity” mesns that the necard of the rulemaking procseding demonstrales by
sulkbstantial evidencs the need f2r the regulaticn o sffeciuate the rupoes of the slaiuis,
ol decision, o sther prosion of law thel the egulstion implemanis, nisneis, o
makes specific, taking inle account the tolelity of the record. Mecessity iz explained
prirmenly in the agancy's Initial Statemeant of Reasons (18R, Section 11348 2{kM1)
requires that the 5K include a ststement of the specific purposs of sach adopiion and
the retionale for the determination by the agency that each sdoption iz regsonably
necessany o carmy out ihe purpose for which i is propased. Title 1 COR section 10{k}
rescquirss et the nalsmaking recard includs & staizment of the specific purposs of 2ach
aclaption, amendment, 2r repeal and information sxplaining why each provision of the
adopiad ragulation is reguired to carry oul the described purposs of the provision.

Excapt for amended seciion 3348 and the definitionz of tarms in section 3342.1.1, the
IER for thiz rulsmaking begins by explaining the purpese gnd necessity of the
zukeactions of the next four adopled secticons. Beginning at section 3348.2.2, howsawver,
ihe (512 lapses inie 8 saction by ssction descripiion of ihe cordent of sach seciion and
only oocoasionally hints at the regsons why the Deparment chose o wrile the
regulations the way it did.

Thiz decizion provides sxamples of failures by the Departrment to meet the necessity
standard.
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1) Proposed sectior 348,23,

Meither the: [5R nor any of the agency'’s responses to comments sxplaing why 10 days
wiais selecisd s e filing period for news medis reguesis o wiiness an ssecution or
wihat the purpose or necessity is of the reguirement that sl witnesses view an exscution
orieniation widaso,

(2] Fropozed seciion 3345.3.

FProposed saciion 33483, for example, iz 8 three-page listing of the responsikilities of
warous officiale in connection with an exacuticn, b the 18R explanation of the punposs
ard necessity of this section iz limited b

Section 33483 iz adonled to establish the events thet oocur upon receind of an
axscution order. &dditionally, this section ideniifies the responsibililiss of speciiis
stafl, including the Warden, Chist Deputy Warden, Azsociabe Warden,
Spacializad Housing Division, Team Lasder, Condamnad Unit Comactional
Counselor I, Litgation Coomdinaior, Warden's Adminizirathe Assistant, Pulblic
Infarmetion Offoer, ard Yisiting Lisutsnant, upon receipst of an execution order.

Regarding section 3348.3, for example, there iz ne rationale for why the four individuals
gelecied for comducting the initial inmale irariess wene chasen, There is ne retionals
green Tor why 10 days was selected as ihe time period the Inmais (s glven o decids on
# mathod of cxecution.

@y Proposed section 3348.5.4]e).
Subsection 3349.3.4{s) as proposad, provides:
(g} Religious acoommdations.

(1) Siale amployed Chaplaing selsctad by the inmate shall be alleasd to perfam
their zpirituzl unctions ai the inmate’s csll front on eiler secend or thind weiok.

(2} Mon-state employed Spirual Advisors may wisit the inmate wiilizing the wizitar
procass ouilined in ihis articls,

T sseplanation of tha pumoss and necessity of this subsaction in the 15R consizts of
the folloewing sentence: “This section also includss procedures governing visitstion
araund the time of an execution, and procedures that relate to raligious
accommodaiions.” In regponss o public commeaniz reganding the distinetion bebwean
shate-employed and non-state-employed spirtusl sdvisors vis-8-vis cell-front
perfonmance of thelir duties, the Department slzted:

Thee proposed regulsions provide tor ibe inmats o consul with & spiituel advisor
of hiz or her choozing. (Sections 3349.3.1(e); 3349.3.30E12), {f); 3349.2.4 {8){1)-
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{2 35348.4.2 (BW1)-{2).) Bo long as the inmaies follows pre-approval reguirsimsnts
znd in seeordancse with provisions of law and the Deparment regulations, e
inmate can wilize a spiriual advizor not provided for oF employed by ke sigis.
(Bactions 3210{d); 3348.3.4{2){2)-(3); 3348.4.2(){1)-(2).) Accommodation
Pz,

Therms iz no statament of the pumoss ar necessity for the distinetion betvesn stals-
emploved chapking and nov-stsls-smployed spintual advizsors with respect to cell-front
wisits.

D. AUTHORITY SITATION.

Pursuant o Govemment Sode section 11348(k), “Autharnily™ means the provision of law
which parmits or abligates a state agency to adupl g regulsiion, Propoaed secdion
2349 1.1 conlaire the definiicns of 3§ terms wsad in &dicle 7.5, Administration of Ceath
Penzlty. The Deparment lsts Penal Code seciion 3802 22 an Authority Sitaticn for
proposed seetion 3349.1.1. Penal Code section 3802 specifies thai condemned famsls
inmates not be ransportsd o San Guentin State Prizon sconer than thres days prior lo
sxecution and that, in the event of cormmuisien of sonizncs, 8 female inmets must be
rzitirmed Go the Central Califomiz Women's Faeility, Moiling in Peral Code sectian
3602 spacifically permilz or chligatss the Department to adopt the definibions conlained
in proposed sechion 2342.1.1, and none of thess definiicns mentian women of areg
wpaciic i tha axecution of femals inmates.

E. REFEREMCE CITATICHS.

Pursuant to Govemment Sods section 11348{e), "Referance” means the statule, court
decision, or cther provision of law which the state agensy Imploments, inftorprats, or
rnakes speciic by sdapling & regulation.

For each adopted sactian in this rulemaking, other than for propossed ssciions 3348.1.1,
3348.2.4, and 3348.3.7, the Departmeant listz 2z Reference citations nearly all Penal
Dode sections which address the imposition, re-imposition, SUspension, or prsoan
designated to carry out & death sentencs, This is the case whether or not the regulation
fiar which & Paral Code section iz lsted 53 a Referencs oiation adidrssses the subjact
matier of the siaiuis,

Faor sxample, Penal Code seciion 3808 provides for ihe examination of @ condamnad
fiarnals inmats suspecied o be pregnant. Penal Code section 2806 provides for ihe
suzpenzion of exscuiion of @ daath sentence of an inmate found o be pregrant. These
sections are provided 53 Rererancs cilalions ror nesdy all propoesed ragulations.
Sirnilarly, the Penal Code statules which address the suspicion, investigsiion, snd
treatment of inssniy prior o seecution of an inmate (sections 3700.5 through 3704 5)
are lizted az Reference cilations for propossd sechiong: 3348.1.2 through 3348.1.4,
334829, 3349.2.3, 3348.3.5, 3348.3.8, and 2348.4.1 through 3349.4.0 but thees Pengl



Cecizion of Disapproval Page 18 of 2
QAL file ne. 2010-0429-045

Gods sactions are net implemerdsd, interprated, or mads mons specific by those
regulations,

Fenzl Code sections 1183, 1217 and 1227 concam court procsdurss not implsmenisd,
irtemreted, ar made speciiic by these regulsiions, bui they are listed ss Reference
citations for neary sl adopied sections.

i the offvar hard, Parral Cods sacilon 180, which requires that first degree murdsr
zhall be punizhed by desth and Califomia Constitulion, Article 1, Sections 17 and 27,
which, respaciively, prohibi cruel and unusual punishmeant 2nd astablish the
ponsiiuticnality of the desth penslly, ars not lisled ss Reference Ciations for any of the
adopied sections.

F. PROCGEDURAL REQUIREMENTS OF THE AFA.

(1) Regulatary Provisiors Contalmed in Refererced Decwmernts Must Commly with
Title 1 CCR Ssetion 20.

Title 1 OCR section 20 reguires that documents incorporated by refaranns in reguiziians
e, amaong other things: 1) availalle upon reguest ar reasenally aweileble i the
affecied public fram a cammanly kiswn sourcs, 2) identified in the Informative Digest by
tithe and Jate, gnd 3) kKeniiied by title and date in the regulation text.

(&b The “Media Adviagry.”

&lhough not specilically incorporated by refersnce, in propossed seciion 334982 3003,
il Depariment makes referencs i the “media advisar.” 0AL was sble 1z locgle three
media adviscries, relevant to inmate exscutions, on the Depantment’s webshie, The
rogcliz advisories contain reguleiory provisions wiich specity the procedures goveming,
and the limitatione placed vpan, the news mediz n iz access o coverage of inmale
gxecutionz. The mediz advizsory spacifies the numbsar of represaniatives per Tirm, the
il of allsabls elevision camars oparators, stil photographers, audio enginesrs,
zatelite or microwsaye vehicles, televizion support personnel, and redio broadoss!
support personnel permitied at the prison, 2z well 23 the date far submission of
refuasts o wiineas the exscuiion andion 10 be admitisd B the Media Center Building
arnd hiowy 1o makes reguests.

b} The “Lathal Injection Faszility Aciviiy Log.”

Although not specifically incorparaied by reference, the “Lethal Injection Facility Activity
Log® must ke uzed following amy use of fores pursuant to proposed seciion
33489 4 S5 DAL eould not locsis this documsnt or the Deparment's webeite arin
Tiide 15 and didd net find i among e 23 stlachmenis io OP 770, To the exient that the
“Lethal Injeotion Facility SActivity Leg” containg regulatery provizions and is mot mersly 2
nan-substantive blank log sheet, it must comply with the provisions of Tids 1 GGR
soction 20 2z ouilined showe,
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12) The Initial Statement of Reasens Must GContain 2 Deserintion of Reasonabls
Alizrmnatives e the Regulatien and ke Agency's Ressons for Rejecting Thoss
Eltsrngtives as Required by Government Code Sectien 11248.2{k)2)[4).

Govemment Gode section 113482 (B3N A) reguires that the Initial Statement of
Feasons (15H) inclde: A description of reasonakle siematives to the ragulation and
the agency's reasons for rejecting those altematives.” The ISR in this rulsmsking sction
states ihat “the COCR conzivensd alismaives o ihe exizing thres-chemical process,
including a cne-chemiczl procezs.” The 12R fails to include a description of the
allernatives and a statemant of the Departiment’s ressons for rejseting sny resscnabls
glisrmatives considensd,

(30 The Final Statemmes of Reasons Must Cartain g Sdmmary of Eazh Comment
and Explanation of How the Proposed Actien Has Been Changed or the Reasans
for Mzlking *eo Change Pursuant to Government Code Seelien 11348.5(z)(%].

fa) COCR failed 9o rsspend o the follewing commert

Cromimsriar 253, along wiilh hundrads of aters, commenisd on proposed sscelion

23483 4{=) regarding the disparsie tregbment of spirtual advisors in terme of the ability
of slale-amploved chaplaing o perfom spirius! funclions i the nmeie's cell front whils
non-state-employed spiniugl advizore must use the visfor process ouilined in thiz
anicle, which invokes visiting in the main visiting room, Sos seclion 3348,350. The
Deparment's responss o the comment wes:

The proposed regulations provide Tor the inmeie Do consult with a spiriual sdwaor
of bis or her choosing. {(Sections 3349.3, 1e); 3349.3.3{a02), () 3342.23.4 (e){1)-
{3); 3348.4.2 (b 13-{3}.) 50 long as the inmate Tollows pre-approval reguirsments
and in acsordanes with provizions of law and the Deparimant reguisizns, de
inmate can wllize g spirtual advisor not provided for or emploved by the stats.
{Bactions 5210{dY; 3343 3.4(2W2)-{3); 33484 2(bW13-12).1 Accomimodstiom:
Flone.

The response Tails to indicets a changs o the regulaiion or sxplain the reasons for ne
change conceming non-siEie-employved spinual sdvisors and cell-mont visiing.

&) D&l eauld nat 'dentify @ summary ar responss for The following
OIS,

Cammanier #3%, and numarauz othars, stated that the Deparomenrt sdded
Approgimately SO0 pages of rnabsal o the rolsmsking file on or gbout June 15, 2003,

Commsrter #8757 cammanted an the nesd for provizions to be added o ihe regulstions
whinh specitisd what will e o in e event of something uriorssssn occurming just
prior to the scheduled execuiion in relation 1o the inmate’'s healh or if @ witness notices
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during the lethsl injection procedurs thet the nmate is evidencing consciousnsss, The
commenter stated that the regulations must incuds eilenia the Warden must use n
gaciding when to ferminate an execution.

Commerter #3458, State of Califomia, Prison Heslth Cars Services, commentsd that:

The regulation must claarky slate that currert CPHCE dlinical staff, PP, Mursing
ang Pharmacy stalf carmot paiicipais in any aspact of the exscution [including]
medical evaluations, purchasing drugs, securing the drugs, staring [V,
determining conscicusness of inmale, monitoring heart activity, determining
daath, 2nd disposal of execution drugs.. i s & cdear eonlic for our stafs
rmedical ethics,

] The Departnents respenes to many commsenls deas net eernply with
Govermment Cede sscllon 11347.1.

&z 2 result of the 15-day revised-let Motics, Commenter #R10172, among msry
pihers, commented a5 follows:

The modified regulstions sre not supporsd by an adeguats record. The COGR
resfies wpar the Press Demacrat Aiicls shout Dr. gy Chaprtan, but Tails to
describe ressonable akernatives contained thersin and the ressons for rejecting
them. In malenisls released January 4, 2010, the SOCR indicated for e first
fime that one of the materisls reviewsd and considersd was a 2007 articls from
ihie Santa Roga Democrat. The arlicle iz about B, Jay Chaprnarn, the parson
who first suggesied & three drug execution procedurs. According o the arlicls,
thies gzl crestor of the three-drg kethal injection farmula has suggested ways
to reform the process, including keeping up with changing drugs snd scisnce and
proper treining of lethal injection eam membars. Siven that Dr. Chaprman
zsungests, thers are other glematives, continued use of e paralyiis dug is
uirgasonakle, unnecessary and unduly burdenseme to the rights of the public
amd the individusls being executed. Dr. Chapman suggesis the proposzed
procedurs iz infwrmsns. The lethal injection procedures’ crestors think it s &
failed experdment amy way it is implemenied, COCR ssems to have ignored the
part of ihe arlicle where Dr. Chapman suggests shanging ihe procedurss as
schence advances, COGR coniinuss o uses the three-drug protocol despite the
wery grosing evidencs that it iz an unsafe and polentislly iofwous fonm of
exacutian.

The Deparimeant regpondsd to the comment as tollows:

The majorily of this cormmeni is dirgctaed twward the Department's stalement of
necessity sel farth in the 1IS0R, rether than io ihe Motice of Modfications to Tex
of Fropoesd Rogulations. Therefore, pursuant o Govemment Cods section
11248.5 {g), the Deparimant will not respond to those portions of this commeni.
Thie rermainder of the comment consans the listing of three doouments in the
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Matics of Modifizations to Tewd of Proposed Reguletions that were includad in the
rulemazking file but inadvsriantly omitted from the 1I30F. Becauss the amission af
thase dacuments waz inadwertent, the Depariment hed already addressed in the
IS0R the slematives & eonsidarad and ils ressons for adopting the propossd
three-chamical protocol, Accommaodation: Maone.

Gavvarnment Sode section 11347 1(2) and (d) provide s folloes

(@) &n agancy ihet sdds ary technical, thearetical, ar srmpircsal study, report, ar
similar docurnent to the nilemaking file afier publication of the notize of propossd
action and reliss on the decumsnt in preoosing the action shall maks the
document available as required by this section.

(o) Wiriiten cormments on the document oF infonmiston ressived by the agency
during the availzbility perico zhall be summarized and respanded to in the final
slalement of regsons a2 provided in Section 11348.9,

Fursuant to section 11347, 1(d), the Depariment must respond to commends et are
based an the elisd-upon document added o the rulemaking fle subssquent o
publication of the notice,

14 The Statsment of Mailing Yetizs Must Seriify That Matice of the Propesed
Aefon Was Mallad &t Least 48 Caye Frior to the Publiz Hearing and Clese af the
Pullle Cermment Period.

The Statament of Railing Moiics in the ulsmaking file states that the Motios was mgiled
on May 1, 2000, The Sistement must be corested fo indicsts the correct daie,
including ihe waar, on which Notice was mailsd.

COMCLUSM

Far the foegoing ressons, QoL dissppraves the above-referencad rulamaking setican,
Fursuant in Government Code section 11345 4(z), the Depariment may resulbmit
revized regulations within 120 days of the Department's receipt of this Decision of
Dizsapproval, IF the Deparment makes cther than non-sulbsizniial or solely grammatical
changes in revizing the regulations, the Department shall make all changas which are
suiflicieniy relaied to the ongingl et avalable for at least 15 days for public comment
pursuant to Government Code section 11348.8(c)
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