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Department of Homeland Security, 

Defendant. 

Case No.  ________________________ 

COMPLAINT FOR DECLARATORY AND 
INJUNCTIVE RELIEF 

Freedom of Information Act, 5 U.S.C. § 552 

 

 

I. INTRODUCTION 

1. This is an action under the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, 

to shed light on the federal government’s treatment of asylum seekers at our borders. Plaintiffs 

Case 3:16-cv-06066   Document 1   Filed 10/20/16   Page 1 of 15



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 -2-  
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

 

seek to enforce the public’s right to information regarding the federal government’s detention of 

thousands of asylum seekers who recently arrived in the United States, despite an existing agency 

directive providing for their release in most cases. 

2. In October 2015, Plaintiffs Immigrants’ Rights Project of the American Civil 

Liberties Union (“ACLU”) and Center for Gender & Refugee Studies (“CGRS”) at the University 

of California Hastings College of the Law (hereinafter, “Plaintiffs”) requested information from 

U.S. Immigration and Customs Enforcement (“ICE”) regarding the detention of asylum seekers 

who arrive in the United States via a port of entry or interdiction at sea—or “arriving aliens,” see 

8 C.F.R. §1.2—and are found to have a credible fear of persecution.  

3. Under a 2009 ICE Directive, arriving asylum seekers who establish a credible fear 

should not be detained if they meet specified criteria. Plaintiffs filed the instant FOIA requests to 

enable the public to evaluate whether ICE detention practices contravene the public interest, 

ICE’s own Directive, and the constitutional rights of asylum seekers. Plaintiffs sought expedited 

processing of their requests due to the severe deprivations of liberty suffered by individuals in 

ICE detention, the heightened debate around the treatment of asylum seekers arriving at our 

borders, and the immediate need to educate the public about ICE’s apparent violation of its own 

Directive. Plaintiffs specifically asked for records that ICE is required to maintain pursuant to the 

Directive as well as related policy documents and agency communications that are indisputably in 

ICE’s possession. Yet more than one year since the requests were filed, ICE has provided only a 

fraction of these records. Having exhausted administrative remedies, Plaintiffs now bring this 

action to compel disclosure of information to which the public is entitled. 

II. PARTIES 

4. Plaintiff ACLU is a nationwide, non-profit, non-partisan organization with the 

mission of protecting civil liberties from government incursions, safeguarding basic constitutional 

rights, and advocating for open government. It is the largest civil liberties organization in the 

country, with offices in the fifty states and over 500,000 members. In support of its mission, the 

ACLU uses its communications department to disseminate to the public information relating to its 

mission free of charge, through its website, newsletters, and other publications. The Immigrants’ 
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Rights Project (“IRP”) of the ACLU is specifically dedicated to expanding and enforcing the civil 

liberties and civil rights of immigrants—including asylum seekers—and to combating public and 

private discrimination against them. The ACLU-IRP has offices in both San Francisco, California 

and New York, New York. 

5. Plaintiff CGRS, based at the University of California Hastings College of the Law, 

is an educational and advocacy organization that works to protect the fundamental human rights 

of refugees, with a focus on women and children. CGRS engages in litigation, scholarship, 

research, and development of policy recommendations, in addition to providing in-depth training 

and technical assistance. Its attorneys are authors of scholarly works, experts who advise in 

asylum cases, and seasoned practitioners who represent asylum seekers throughout the United 

States. CGRS is a nationally-recognized leader in the dissemination of legal theories, practice 

advisories, and human rights reporting. The CGRS website offers a trove of resources for 

researchers and organizations interested in issues surrounding refugees and asylum. 

Acknowledging its value to the public, the Library of Congress recently selected CGRS’s website 

for its Library Archive Project, describing the website as an important part of the historical 

record. CGRS is based in the state of California and has its sole office in San Francisco, 

California. 

6. Defendant ICE is a component of the U.S. Department of Homeland Security. ICE 

is an agency within the meaning of 5 U.S.C. § 552(f). ICE has its headquarters in Washington, 

D.C., and field offices all over the country, including San Francisco.   

III. JURISDICTION 

7. This Court has federal subject matter jurisdiction over this action and personal 

jurisdiction over the parties pursuant to 5 U.S.C. § 552(a)(4)(B). Because this action arises under 

FOIA against an agency of the United States, this Court also has jurisdiction pursuant to 28 

U.S.C. §§ 1331 and 1346.   

IV. VENUE 

8. Venue lies in this district pursuant to 28 U.S.C. § 1402 and 5 U.S.C. § 

552(a)(4)(B). Plaintiffs reside or have their principal places of business in this district. 
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V. INTRADISTRICT ASSIGNMENT 

9. Assignment of this action to the San Francisco Division of this Court is warranted 

pursuant to Civil L.R. 3-2. Plaintiff CGRS is based in San Francisco, California and Plaintiff 

ACLU-IRP is based, in part, in San Francisco, California. The field office of ICE that is 

responsible for immigrant detention and removal activities in Northern California is located in 

San Francisco, California. 

VI. BACKGROUND 
 

A. The Federal Government’s Treatment of Asylum Seekers is a Matter of 
Significant Public Interest 

i. The 2009 Parole Directive 

10. Many detained asylum seekers are “arriving aliens,” or noncitizens who are 

arrested upon arrival at a port of entry or who are interdicted at sea. See 8 C.F.R. §1.2. Under the 

Immigration and Nationality Act, arriving noncitizens who lack facially valid documents or are 

inadmissible due to fraud are immediately returned to their countries of origin through the 

“expedited removal” process, “unless the alien indicates . . . a fear of persecution.” 8 U.S.C. 

1225(b)(1)(A)(i). Such persons are referred for an interview with an asylum officer to determine 

if they have a “credible fear”—that is, a “significant possibility” that they are eligible for asylum, 

withholding of removal, or relief under the Convention Against Torture. 8 U.S.C. § 

1225(b)(1)(A)(ii); (B)(iii), (B)(v); 8 C.F.R. § 208.30(e). Noncitizens who establish a credible fear 

are then referred for a full removal hearing before an Immigration Judge inside the United States 

to adjudicate their claims for protection. 8 U.S.C. § 1225(b)(1)(B)(ii); 8 C.F.R. § 1235.6(a)(1). 

11. By regulation, “arriving aliens” in removal proceedings are not eligible for a bond 

hearing before an Immigration Judge, 8 C.F.R. § 1003.19(h)(2)(i), and are instead limited to 

seeking discretionary release from ICE on parole. See 8 U.S.C. § 1182(d)(5); 8 C.F.R. § 235.3(c). 

Thus, unless ICE grants parole, arriving asylum seekers who establish a credible fear must litigate 

their immigration cases from detention, in many cases for months or even years. 

12. Immigration detention is civil, and not criminal in nature, and thus may not have a 

punitive purpose. Rather, the purpose of immigration detention is to ensure the individual’s 
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appearance for removal proceedings and also to prevent risk to public safety. See Zadvydas v. 

Davis, 533 U.S. 678, 690 (2001). 

13. For years, ICE routinely detained arriving asylum seekers despite their having 

established a credible claim to asylum and posing no danger or flight risk warranting their 

imprisonment. ICE held many of these individuals—who have often suffered severe persecution 

and trauma—in harsh, prison-like conditions. Human rights reports have widely documented the 

serious harms resulting from such detention, including interference with the ability to obtain 

counsel and litigate asylum claims effectively; lack of access to medical treatment; and severe 

harm to asylum seekers’ mental health.  

14. ICE faced widespread public criticism for its detention policies. In particular, a 

2005 governmental study by the U.S. Commission on International Religious Freedom 

(“USCIRF”)—an independent, federal, bipartisan commission—determined that prison-like 

confinement of asylum seekers was both inappropriate and unnecessary. Moreover, USCIRF 

found that ICE was not making fair, consistent, or accurate parole decisions for asylum seekers. 

USCIRF recommended significant reforms to ICE’s detention practices, including the 

codification of ICE’s parole standards into regulations and creation of standardized forms and 

national review procedures to ensure fair decision-making.1  

15. ICE did not meaningfully act on USCIRF’s recommendations until December 

2009, when it issued ICE Directive 11002.1, Parole of Arriving Aliens Found to Have a Credible 

Fear of Persecution or Torture (“the Parole Directive”).2 The Parole Directive instructs that 

“when an arriving alien found to have a credible fear establishes to the satisfaction of [ICE] his or 

her identity and that he or she presents neither a flight risk nor danger to the community, [ICE] 

should”—absent “exceptional, overriding factors”—“parole the alien on the basis that his or her 

continued detention is not in the public interest.” Id. ¶¶ 6.2, 8.3. The Directive also established 

                                                 
1 See USCIRF, Report on Asylum Seekers in Expedited Removal, Vol. I: Findings & 
Recommendations 60-62, 67-68 (Feb. 2005), 
http://www.uscirf.gov/sites/default/files/resources/stories/pdf/asylum_seekers/Volume_I.pdf. 
2 https://www.ice.gov/doclib/dro/pdf/11002.1-hd-
parole_of_arriving_aliens_found_credible_fear.pdf. 
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procedures for documenting, reviewing, and reporting on parole decisions. Id. ¶¶ 8.4-8.12. 

16. The Directive reflects the agency’s recognition that there is no public interest in 

detaining bona fide asylum seekers who have credible claims to asylum and present no danger to 

the community or flight risk that warrants their imprisonment.  

17. After the Directive went into effect in January 2010, large numbers of arriving 

asylum seekers were paroled from detention. Indeed, ICE touted the Directive as one of its major 

“Detention Reform Accomplishments.”3   

ii. ICE’s Abandonment of the Parole Directive  

18. However, since 2014, ICE has abruptly changed course and returned to its practice 

of routinely denying parole to asylum seekers, even when they meet the Parole Directive’s 

criteria.  

19. For example, in fiscal year (“FY”) 2012, ICE reported that 80% of arriving asylum 

seekers who established a credible fear were granted parole.4 However, the limited data that ICE 

released to Plaintiffs reflects that, in the first nine months of 2015, only 47% of arriving asylum 

seekers found to have a credible fear were granted parole—despite no change in the Directive’s 

criteria for release. In some jurisdictions, over 80% of individuals seeking parole were denied 

release.  

20. At present, ICE imprisons asylum seekers at a much higher rate than in past years. 

In FY 2014, ICE reported detaining 44,270 asylum seekers, a nearly three-fold increase from 

2010.  

21. Although ICE has never acknowledged, much less justified, its change in detention 

policy, there is strong evidence that ICE has abandoned the Parole Directive based on improper 

considerations.  

                                                 
3 See ICE, Detention Reform, Jan. 2010, https://www.ice.gov/detention-reform#tab1.  
4 USCIRF, Special Report: Assessing the U.S. Government’s Detention of Asylum Seekers: 
Further Action Needed to Fully Implement Reforms 9-10 (Apr. 2013) 
http://www.uscirf.gov/sites/default/files/resources/ 
ERS-detention%20reforms%20report%20April%202013.pdf. 
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22. In particular, ICE has routinely denied parole to arriving asylum seekers based on 

a November 2014 memorandum from the Secretary of Homeland Security identifying individuals 

“apprehended at the border or ports of entry while attempting to unlawfully enter the United 

States” as a top priority for detention and removal. See Memorandum re Policies for the 

Apprehension, Detention and Removal of Undocumented Immigrants (hereinafter “Priorities 

Memo.”)  from Jeh Johnson, Secretary of Homeland Security at 3 (Nov.20, 2014).5 This is so 

even though seeking asylum is not an unlawful act under domestic and international law, and 

individuals who present themselves at ports of entry to seek asylum are not in fact attempting to 

unlawfully enter.  

23. ICE’s statistical reports for FY 2015 show that the enforcement priorities served as 

a basis for denying at least hundreds of parole requests by “arriving alien” asylum seekers who 

had established a credible fear of persecution.   

24. ICE’s categorical detention of asylum seekers based on the 2014 enforcement 

priorities suggests that, in many cases, the agency is not making parole decisions based on an 

individualized determination of flight risk danger, in violation of asylum seekers’ due process 

rights. See Jean v. Nelson, 472 U.S. 846, 857 (1985); Marczak v. Greene, 971 F.2d 510, 515 (10th 

Cir. 1992); Diaz v. Schiltgen, 946 F. Supp. 762, 764-65 (N.D. Cal. 1996). 

25.  For example, “Maria” fled Mexico with her husband and two adult children after 

receiving death threats—accompanied by assaults against her son and daughter—from a 

transnational criminal organization. In December 2015, the family presented at a port of entry at 

the southern border and requested protection. Maria was separated from her family and sent to a 

detention facility in Arizona. Maria was denied parole despite establishing a credible fear and 

submitting a sponsor letter from her U.S. citizen daughter-in-law; evidence that a pro bono 

attorney in Virginia had committed to take her case; evidence of her husband’s dialysis treatment 

and her role as his primary caregiver; and evidence of her own medical heart condition and 

                                                 
5 https://www.dhs.gov/sites/default/files/publications/ 
14_1120_memo_prosecutorial_discretion.pdf. 
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hypertension. Maria also established her identity and that she had no criminal history. 

Nonetheless, ICE denied Maria’s parole request on the grounds that she was an “enforcement 

priority.” Maria submitted a second parole request that was summarily denied. Maria was 

detained nearly seven months, at which point she ultimately won release at bond hearing held 

pursuant to Rodriguez v. Robbins, 804 F.3d 1060 (9th Cir. 2015).6 

26. ICE’s shift in detention policy also raises serious fiscal concerns. Detaining 

asylum seekers is far more expensive than supervising them through alternatives to detention—

such as supervised release programs—which have been proven highly effective in ensuring 

appearance for court proceedings. The average cost of detention per day in FY 2013 for U.S. 

taxpayers, not including expenditures toward agency-wide overhead, was $158 per person. By 

contrast, the average daily cost of supervision through ICE’s alternatives to detention program 

was $10.55.  

27. The public continues to manifest heightened concern over the treatment of asylum 

seekers at our borders, including over detention practices.  

28. For these reasons, immediate disclosure of the records requested is critical to 

ensure a full public accounting of the government’s shift in detention policy. 

VII. FACTS AND PROCEDURAL HISTORY 

29. On October 5, 2015, Plaintiffs sent ICE two FOIA requests seeking the disclosure 

of records pertaining to enforcement of the Parole Directive. See Exhibit A. 

30. The first request sought policy documents and agency communications related to 

the impact of the November 2014 Priorities Memo. on parole decisions (hereinafter “Policy 

Request”): 

a. Any internal memoranda, guidelines, worksheets, training materials, reports, or 

other agency communications on how the following civil enforcement 

priorities are applied in parole decisions for noncitizens found to have a 

                                                 
6 Human Rights First, Lifeline on Lockdown: Increased U.S. Detention of Asylum Seekers 21 
(July 2016), http://www.humanrightsfirst.org/resource/lifeline-lockdown-increased-us-detention-
asylum-seekers. 
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credible fear of persecution or torture: 

i. Priority 1: “aliens apprehended at the border or ports of entry while 

attempting to unlawfully enter the United States;” 

ii. Priority 2: “aliens apprehended anywhere in the United States after 

unlawfully entering or re-entering the United States and who cannot 

establish to the satisfaction of an immigration officer that they have been 

physically present in the United States continuously since January 1, 

2014.” Priorities Memo. at 3-4. 

b. Any internal memoranda, guidelines, worksheets, training materials, reports, or 

other agency communications on how the following directive in the Priorities 

Memo. is applied in parole decisions for noncitizens found to have a credible 

fear of persecution or torture: “[a]bsent extraordinary circumstances or the 

requirement of mandatory detention, field office directors should not expend 

detention resources on aliens … whose detention is … not in the public 

interest.” See id. at 5. 

c. Any internal memoranda, guidelines, worksheets, training materials, reports, or 

other agency communications regarding the effect of the Priorities Memo. on 

parole decisions made pursuant to the Parole Directive. 

See Exhibit A, at 4.  

31. The second request sought statistical reports, for the period between January 2010 

to the present date, that the Parole Directive requires ICE to maintain (hereinafter “Data 

Request”): 

a. Monthly reports by the ICE Field Office Directors detailing the number of 

parole adjudications; the result of those adjudications; and the basis for 

granting or denying parole. See Parole Directive ¶ 8.11. 

b. All analyses of these monthly reports and of random samplings of individual 

case information by the Assistant Director for Operations or his or her 

designee. See id. ¶ 8.11. 
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c. All quality assurance reports by the Assistant Director for Operations or his or 

her designee. See id. ¶ 8.12. 

32. Plaintiffs also sought a full fee waiver and expedited processing of both requests 

on the grounds that there was a “compelling need” for such treatment: namely, an “urgency to 

inform the public concerning . . . actual or alleged Federal Government activity.” See Exhibit A, 

at 7; see also 5 U.S.C. § 552(a)(4)(A)(iii) & (a)(6)(E)(i)(I).  

33. On October 13, 2015, ICE denied Plaintiffs’ requests for a fee waiver and 

expedited processing for both requests. Plaintiffs timely appealed. See Exhibits B & C. 

34. On November 5, 2015, ICE granted Plaintiffs’ appeal of its fee waiver denial for 

both requests, but reaffirmed its denial of expedited processing for both requests. See Exhibit D. 

35. For requests that do not receive expedited processing, the FOIA requires that the 

agency make a “determination” on any FOIA request within 20 working days of receipt. 5 U.S.C. 

§ 552(a)(6)(A)(i). ICE invoked a 10 working day extension of this time period to conduct its 

search for responsive records. See 5 U.S.C. § 552(a)(6)(B).  

 
A. ICE’s Inadequate and Untimely Response to Plaintiffs’ Policy Request  

(2016-ICFO-01568) 

36. ICE did not provide a “final” response to Plaintiffs’ Policy Request until 

December 17, 2015—more than two months after the request was filed. See Exhibit E. 

37. ICE failed to respond adequately to Plaintiffs’ Policy Request. ICE produced only 

three policy-related documents in response to the Policy Request: (1) a copy of the Parole 

Directive, which is already publicly available on ICE’s website; (2) a lesson plan on noncitizens 

in the custody of state and local law enforcement; and (3) a lesson plan on prosecutorial 

discretion.  

38. In addition to these three policy documents, ICE produced nine Excel workbooks 

containing parole decision data from January to September 2015. These spreadsheets make clear 

that the 2014 enforcement priorities served as a basis for at least hundreds of parole denials. 

These denials raise a substantial—if not more serious—doubt that there are at least some “internal 

memoranda, guidelines, worksheets, training materials, reports, or other agency communications” 
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on how the November 2014 enforcement priorities are applied in parole decisions. Yet ICE failed 

to produce any such records. 

39. ICE also withheld portions of the records produced pursuant to several FOIA 

exemptions: 5 U.S.C. §§ 552(b)(2) (internal agency rules), (6) (personal privacy), (7)(C) 

(personal privacy for law enforcement records), and (7)(E) (law enforcement techniques and 

procedures). However, ICE provided no explanation of how its claimed exemptions meet the 

applicable legal standards, but merely recited those standards in boilerplate form. See Exhibit E. 

40. On February 11, 2016, Plaintiffs timely appealed ICE’s inadequate search for 

records and improper invocation of the FOIA exemptions. See Exhibit F.7 Under the FOIA, an 

agency must make a “determination” on any appeal within 20 working days of receipt. 5 U.S.C. § 

552(a)(6)(A)(ii). 

41.  ICE did not make a determination on Plaintiffs’ appeal until more than six weeks 

later, on March 31, 2016. ICE granted Plaintiffs appeal, finding that “information previously 

withheld may be releasable” and remanding the requests to the ICE FOIA office for a new search 

for records and re-processing for release of any non-exempt information. See Exhibit H at 2. 

ICE’s March 31, 2016 letter did not provide any justification for any of the asserted FOIA 

exemptions.  

42. To date ICE has failed to provide a new response to Plaintiffs’ request for policy 

documents—notwithstanding the fact that it granted Plaintiffs’ appeal nearly seven months ago, 

and more than one year has passed since Plaintiffs’ filed their original request. See Exhibit I, at 2. 

Nor has it explained the withholdings under the FOIA exemptions in its December 2015 response. 

43. ICE’s 20 business days to make a “determination” on Plaintiffs’ Policy Request 

following remand elapsed on April 27, 2016. See 5 U.S.C. §552(a)(6)(A)(ii); Coleman v. Drug 

                                                 
7 Because ICE’s December 2015 response included statistical reports, Plaintiffs—in an abundance 
of caution—appealed the response as an inadequate as to both their Policy Request and their Data 
Request. See Exhibit F. ICE later clarified in September 2016 that its December 2015 response 
related only to the Policy Request, and that ICE did not provide a final response to Plaintiffs’ data 
request until June 2016. See Exhibit G, at 2; see also id. at 1 n.1 (acknowledging that the 
December 2015 response “seem[ed] to contain records responsive to [the data] request”). 
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Enf't Admin., 714 F.3d 816, 823-24 (4th Cir. 2013). Accordingly, Plaintiffs have exhausted their 

administrative remedies with respect to their Policy Request.  
 
B. ICE’s Inadequate and Untimely Response to Plaintiffs’ Data Request (2016-

ICFO-01574) 
 

44. ICE failed to provide a final response to Plaintiffs’ Data Request until June 23, 

2016—over eight months after Plaintiffs filed the original FOIA request. See Exhibit J.  

45. ICE’s search for statistical records and resulting production was clearly 

inadequate. The Parole Directive specifically requires the creation of (1) monthly reports by the 

ICE Field Office Directors on parole decisions; (2) related analyses by the Assistant Director for 

Operations, and (3) quality assurance reports by the Assistant Director for Operations. See Parole 

Directive ¶¶ 8.11, 8.12. Plaintiffs sought all three categories of documents created from January 

2010 to the present. Although ICE did produce monthly field office reports for January to 

September 2015, it produced no such reports created prior to January 2015. Nor did it produce 

any analyses or quality assurance reports.    

46. Additionally, the monthly reports that ICE provided did not include any index, 

lookup table, key or glossary of terms, or unique identifiers for individual cases, thereby 

preventing Plaintiffs from conducting meaningful data analysis. 

47. The June 2016 response, which consisted of nine Excel workbooks and a nine-

page PDF, provided no new information regarding the Parole Directive outside of what had 

already been produced by ICE in December 2015 in response to Plaintiffs’ Policy Request.  

48. Plaintiffs’ appeal of the earlier response included detailed explanation for why the 

December 2015 spreadsheets would not be adequately responsive to their Data request. See 

Exhibit F; note 8, supra. Nevertheless, the nine “new” Excel workbooks were substantially 

identical to the nine original spreadsheets ICE sent in December 2015, appearing to contain no 

new entries or data. Moreover, ICE withheld portions of the “new” statistical records pursuant to 

FOIA exemptions (b)(6) and (b)(7)(C) with only boilerplate explanation for its withholdings.  
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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

 

49.   On August 22, 2016, Plaintiffs timely appealed ICE’s inadequate response and 

improper invocation of the FOIA exemptions with regards to their data request. See Exhibit K.8  

50. On September 21, 2016, ICE granted Plaintiffs’ appeal with respect to the 

inadequacy of its search for statistical reports, remanding the request once again for re-processing 

by the FOIA Office. See Exhibit G. However, ICE denied Plaintiffs’ appeal of its withholdings of 

names and alien numbers under exemptions (b)(6) and (b)(7)(C).  

51. ICE’s 20 business days to make a “determination” on Plaintiffs’ statistical request 

following agency remand elapsed on October 19, 2016. See 5 U.S.C. §552(a)(6)(A)(i); Coleman, 

714 F.3d at 823-24. Therefore, Plaintiffs have exhausted their administrative remedies for their 

Data Request.  

VIII. CLAIM FOR RELIEF  
 
Violation of the Freedom of Information Act, 5 U.S.C. § 552 

52. Plaintiffs re-allege and incorporate, as fully set forth herein, each and every 

allegation contained in the above paragraphs. 

53. ICE has failed to conduct an adequate search, has wrongfully withheld agency 

records requested by Plaintiffs under the FOIA, and has failed to comply with the statutory time 

for the processing of FOIA requests.  

54. ICE has wrongfully denied Plaintiffs’ request for expedited processing. 

55. Plaintiffs have exhausted the applicable administrative remedies with respect to 

wrongful withholding of the requested records. 

56. Plaintiffs are entitled to injunctive relief with respect to the release and disclosure 

of the requested documents because ICE continues to improperly withhold agency records in 

violation of FOIA. The Plaintiffs will suffer irreparable injury from, and have no adequate legal 

remedy for, ICE’s illegal withholding of government documents pertaining to the subject of 
                                                 
8 Because the records ICE produced in June 2016 were responsive to both Plaintiffs’ Data and 
Policy Requests, Plaintiffs again appealed the response as inadequate as to both requests. See 
Exhibit K. ICE later clarified that the March 2016 remand of the Policy Request was still pending 
at the FOIA Office. See Exhibit I, at 2.  
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Plaintiffs’ FOIA requests. 

57. Plaintiffs are entitled to declaratory relief because an actual controversy exists 

regarding ICE’s failure to meet its obligations under FOIA.  

IX. PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs pray for judgment against ICE as follows: 

a. For declaratory relief declaring that ICE’s failure to disclose the records requested 

by Plaintiffs violates FOIA, 5 U.S.C. § 552; 

b. For injunctive relief ordering ICE to expeditiously conduct an adequate search for 

all records responsive to Plaintiffs’ FOIA requests; and to expeditiously and appropriately 

disclose, as soon as practicable, all responsive, non-exempt records; 

c. For Plaintiffs’ reasonable attorney fees and other litigation costs reasonably 

incurred in this action pursuant to 5 U.S.C. § 552(a)(4)(E); and 

d. For such other relief as the Court may deem just and proper. 

Dated: October 20, 2016 

 

Riley Safer Holmes & Cancila LLP 

By: /s/ Mishan R. Wroe 
 
Yakov P. Wiegmann (CSB # 245783) 
ywiegmann@rshc-law.com 
Mishan R. Wroe (CSB # 299296) 
mwroe@rshc-law.com 
111 New Montgomery Street, Suite 600 
San Francisco, California 94105 
Telephone:(415) 275-8550 
Facsimile: (415) 275-8551 
 
AMERICAN CIVIL LIBERTIES UNION 
FOUNDATION OF NORTHERN 
CALIFORNIA 
Julia Harumi Mass (CSB # 189649) 
jmass@aclunc.org 
Angélica Salceda (CSB # 296152) 
asalceda@aclunc.org  
39 Drumm Street 
San Francisco, California 94111 
Telephone:(415) 621-2493 
Facsimile: (415) 255-8437 
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AMERICAN CIVIL LIBERTIES UNION 
IMMIGRANTS’ RIGHTS PROJECT 
Michael Tan   
mtan@aclu.org 
125 Broad Street, 18th Floor 
New York, NY 10004 
Telephone:(347) 714-0740 
Facsimile: (212) 549-2654 
 
CENTER FOR GENDER & REFUGEE 
STUDIES AT THE UNIVERSITY OF 
CALIFORNIA HASTINGS COLLEGE 
OF THE LAW 
Eunice Lee (NY Reg No. 4607859) * 
leeeunice@uchastings.edu 
Moira Duvernay (CSB# 233279) 
duvernaym@uchastings.edu 
200 McAllister Street 
San Francisco, California 94102 
Telephone:(415) 581-4877 
Facsimile:  (415) 581-8824 
 
Attorneys for Plaintiffs 
AMERICAN CIVIL LIBERTIES UNION 
IMMIGRANTS’ RIGHTS PROJECT and 
CENTER FOR GENDER & REFUGEE 
STUDIES AT THE UNIVERSITY OF 
CALIFORNIA HASTINGS COLLEGE 
OF THE LAW 

 
4813-4372-5627, v. 1
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Mishan Wroe 

From: 
Sent: 
To: 

Michael Tan <mtan@aclu.org> 
Wednesday, September 21, 2016 10:04 AM 
Mishan Wroe 

Cc: Lee, Eunice; asalceda@aclunc.org 
Subject: Fw: ICE FOIA Request 2016-ICF0-01568 

From: ice-foia@dhs.gov <ice-foia@dhs.gov> 
Sent: Tuesday, October 13, 2015 10:35 AM 
To: Michael Tan 
Subject: ICE FOIA Request 2016-ICF0-01568 

October 13, 2015 

Michael Tan 
ACLU Immigrants' Rights Project 
125 Broad St , 18th FL. 
New York, NY 10004 

RE: ICE FOIA Case Number 2016-ICF0-01568 

Dear Mr. Tan: 

This acknowledges receipt of your Freedom of Information Act (FOIA) request to U.S. Immigration and Customs Enforcement (ICE), dated October 
05, 2015, and to your request for expedited treatment and a waiver of all assessable FOIA fees. Your request was received in this office on October 
13, 2015. Specifically, you requested the following records prepared, received, transmitted, collected and/or maintained by ICE: 1.) Any Internal 
memoranda, guidelines, worksheets, training materials, reports, or other agency communications on how the following civil enforcement prlortt ies 
are applied in parole decisions for noncitlzens found to have a credible fear of persecution or torture~ • Priority 1: "aliens apprehended at the 
border or ports of entry while attempting to unlawfully enter the United States" • Priority 2: "aliens apprehended anywhere in the United States 
after unlawfully entering or re-entering the United States and who AMERICAN CIVIL LIBERTIES cannot establish to the satisfaction of an 
Immigration officer that UNION FOUNDATION they have been physically present In the United States continuously since January 1,2014n 
Memorandum from Jeh Johnson, Sec'y of Homeland Security re: Policies for the Apprehension, Detention and Removal of Undocumented 
Immigrants, at 3-4 (Nov. 20, 20141 (hereinafter, "Priorities Memo"). (2) Any internal memoranda, guidelines, worksheets, training materials, 
reports, or other agency communications on how the following directive in the Priorities Memo is applied in parole decisions for noncitizens found 
to have a credible fear of persecution or torture: "absent extraordinary circumstances or the requirement of mandatory detention, field office 
directors should not expend detention resources on aliens •.. whose detention is ... not in the public interest.· Id. at S. (3) Any internal memoranda, 
guidelines, worksheets, training materials, reports, or other agency communications regarding the effect of the Priorities Memo on parole 
decisions made pursuant to ICE Directive 11002.1, Parole of Arriving Allens Found to Have a Credible Fear of Persecution or Torture (Dec. 8, 2009). 

Your request for expedited treatment is hereby denied. 

Under the OHS FOIA regulations, expedited processing of a FOIA request is warranted If the request involves "d rcumstances In which the lack of 
expedited treatment could reasonably be expected to pose an imminent threat to the life or physical safety of an individual," 6 C.F.R. § S.S(d)(l)(I), 
or "an urgency to inform the public about an actual or alleged federal government activity, if made by a person primarily engaged in disseminating 
information," 6 C.F.R. § S.S(d)(l)(iil. Requesters seeking expedited processing must submit a statement explaining in detail the basis for the 
request, and that statement must be certified by the requester to be true and correct, 6 C.F.R. § S.S(d)(3). 

Your request for expedited processing is denied because you do not qualify for either category under 6 C.F.R. § S.S(d)(l). You failed to 
demonstrate a particular urgency to inform the public about the government activity involved in the request beyond the publtc's right to know 
about government activity generally. Your letter was conclusory in nature and did not present any facts to jusUfy a grant of expedited processing 
under the applicable standards. 
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Due to the increasing number of FOIA requests received by this office, we may encounter some delay in processing your request. Per Section S.S(a) 
of the OHS FOIA regulations, 6 C.F.R. Part 5, ICE processes FOIA requests according to their order of receipt. Although ICE's goal Is to respond within 
20 business days of receipt of your request, the FOIA does permit a 10- day extension of this time period. As your request seeks numerous 
documents that will necessitate a thorough and wide-ranging search, ICE will Invoke a 10-day extension for your request, as allowed by Titles 
U.S.C. § 552(al(6)(B). If you care to narrow the scope of your request, please contact our office. We will make every effort to comply with your 
request in a timely manner. 

As It pertains to your request for a fee waiver, after thoroughly reviewing your letter, ICE has determined that you have not presented a convincing 
argument that ACLU Immigrants' Rights Project is entitled to a blanket waiver of applicable fees. 

The OHS FOIA Regulations at 6 CFR § 5.ll(k)(2) set forth six factors to examine in determining whether the applicable legal standard for a fee 
waiver has been met. We will consider these factors in our evaluation of your request for a fee waiver: 

(1) Whether the subject of the requested records concerns "the operations or activities of the government''; 

(2) Whether the disclosure is "likely to contribute" to an understanding of government operations or activities; 

(3) Whether disclosure of the requested Information will contribute to the understanding of the public at large, as opposed to the 
Individual understanding of the requestor or a narrow segment of Interested persons; 

(4) Whether the contribution to public understanding of government operations or activities will be "significant"; 

(5) Whether the requester has a commercial interest that would be furthered by the requested disclosure; and 

(6) Whether the magnitude of any identified commercial interest to the requester ls sufficiently large in comparison with the public 
interest in disclosure, that disclosure is primarily in the commercial interest of the requestor. 

As a requester, you bear the burden under FOIA of showing that the fee waiver requirements have been met. Based on my review of your October 
OS, 2015 letter and for the reasons stated herein, I have determined that your fee waiver request is deficient because your request has failed to 
satisfy factors 4, 5, and 6. Since your request for a fee waiver has failed to satisfy each of the required factors, I am denying your fee waiver 
request. 

Provisions of the FOIA allow us to recover part of the cost of complying with your request. We shall charge you for records In accordance with the 
OHS Interim FOIA regulations as they apply to non-commercial requesters. As a non-commercial requester, you will be charged 10 cents per page 
for duplication; the first 100 pages are free, as are the first two hours of search time, after which you will pay the per quarter-hour rate ($4.00 for 
clerical personnel, $7.00 for professional personnel, $10.25 for managerial personnel) of the searcher. We will construe the submission of your 
request as an agreement to pay up to $25.00. You will be contacted before any further fees are accrued. 

You have the right to appeal the determination to deny your request for expedited treatment and a fee waiver. Should you wish to do so, please 
send your appeal following the procedures outlined In the OHS regulations at 6 Code of Federal Regulations§ 5.9 and a copy of this letter to: 

U.S. Immigration and Customs Enforcement 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
Freedom of Information Act Offk e 
500 12th Street, S.W., Stop 5009 
Washington, D.C. 20536·5009 

Your appeal must be received within 60 days of the date of this fetter. Your envelope and letter should be marked "FOIA Appeal." Coples of the 
FOIA and OHS regulations are available at www.dhs.gov/foia. 

Freedom of Information Act (FOIA) I Homeland Security 

www.dhs.gov 

FOIA promotes government openness and accountability by giving the public the right to request copies 

of records in the possession of federal executive branch agencies, exclusive of nine exemptions and three 

special law enforcement provisions. 
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ICE has queried the appropriate program offices within ICE for responsive records. If any responsive records are located, they will be reviewed for 
determination of releasability. Please be assured that one of the processors in our office will respond to your request as expeditiously as possible. 
We appreciate your patience as we proceed with your request. 

Your request has been assigned reference number 2016-ICF0-01568. Please refer to this identifier in any future 
correspondence. To check the status of an ICE FOIA/PA request, please visit http ://www.dhs.gov/foia-status. Please 
note that to check the status of a request, you must enter the 2015-ICFO-XXXXX or 2016-ICFO-XXXXX tracking 
number. You may contact this office at (866) 633-1182. Our mailing address is 500 12th Street, S.W., Stop 5009, 
Washington, D.C. 20536-5009. 

Regards, 

ICE FOIA Office 
Immigration and Customs Enforcement 
Freedom of Information Act Office 
500 12th Street, S. W ., Stop 5009 
Washington, D.C. 20536-5009 
Telephone: 1-866-633-1182 
Visit our FOIA website at www.ice.gov/foia 
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Mishan Wroe 

From: 
Sent: 
To: 

Michael Tan <mtan@aclu.org> 
Wednesday, September 21, 201610:04 AM 
Mishan Wroe 

Cc: Lee, Eunice; asalceda@aclunc.org 
Subject: Fw: ICE FOIA Request 2016-ICF0-01574 

From: ice-foia@dhs.gov <ice-foia@dhs.gov> 
Sent: Tuesday, October 13, 2015 10:49 AM 
To: Michael Tan 
Subject: ICE FOIA Request 2016-lCF0-01574 

October 13, 2015 

Michael Tan 
ACLU Immigrants' Rights Project 
125 Broad St, 18th FL 
New York, NY 10004 

RE: ICE FOIA Case Number 2D16-ICFO-Dl574 

Dear Mr. Tan: 

This acknowledges receipt of your Freedom of Information Act (FOIA) request to U.S. Immigration and Customs Enforcement (ICE), dated October 
OS, 2015, and to your request for expedited treatment and a waiver of all assessable F01A fees. Your request was received in this office on October 
13, 2015. Specifically, you requested the following reports created pursuant to the ICE Directive 11002.1, Parole of Arriving Aliens Found to Have a 
Credible Fear of Persecution or Torture (Dec. 8,2009), from January 2010 to the present: • Monthly reports by the ICE Field Office Directors 
detailing the number of parole adjudications for each area of responsibility; the result of those adjudications; and the underlying basis to grant or 
deny parole. See ICE Directive 11002.1 " 8.11. • All analyses of these monthly reports and of random samplings of individual case information by 
the Assistant Director for Operations or his or her designee. See ICE Directive 11002.18.11. • All quality assurance reports by the Assistant Director 
for Operations or his or her designee. See ICE Directive 11002.18.12. 

Your request for expedited treatment is hereby denied. 

Under the OHS FOIA regulations, expedited processing of a FOIA request is warranted if the request involves Nclrcumstances in which the lack of 
expedited treatment could reasonably be expected to pose an imminent threat to the life or physical safety of an individual," 6 C.F.R. § S.S(dl(ll(i), 
or "an urgency to inform the public about an actual or alleged federal government activity, If made by a person primarily engaged in disseminating 
information," 6 C.F.R. § 5.5(dl(ll(li). Requesters seeking expedited processing must submit a statement explaining In detail the basis for the 
request, and that statement must be certified by the requester to be true and correct. 6 C.F.R. § 5.S(d)(3). 

Your request for expedited processing Is denied because you do not qualify for either category under 6 C.F.R. § 5.5(d)(l). You failed to 
demonstrate a particular urgency to Inform the public about the government activity Involved in the 1equest beyond the public's right to know 
about government activity generally. Your letter was conclusory In nature and did not present any facts to Justify a grant of exped,ted processing 
under the applicable standards. 

Due to the Increasing number of FOIA requests received by this office, we may encounter some delay in processing your request. Per Section S.S(a) 
of the OHS FOIA regulations, 6 C.F.R. Part S, ICE processes FOIA requests according to their order of receipt. Although ICE's goal is to respond w ith in 
20 business days of receipt of your request, the FOIA does permit a 10- day extension of this time period. As your request seeks numerous 
documents that will necessitate a thorough and wide-ranging search, ICE will invoke a 10-day extension for your request, as allowed by Title 5 
U.S.C. § 552(a)(6)(B). If you care to narrow the scope of your request, please contact our office. We will make every effort to comply with your 
request In a timely manner. 
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As it pertains to your request for a fee waiver, after thoroughly reviewing your letter, ICE has determined that you have not presented a convincing 
argument that ACLU Immigrants' Rights Project is entitled to a blanket waiver of applicable fees. 

The OHS FOIA Regulations at 6 CFR § S.1l(k)l2) set forth six factors to examine In determining whether the applicable legal standard for a fee 
waiver has been met. We will consider these factors in our evaluation of your request for a fee waiver: 

(1) Whether the subject of the requested records concerns "the operations or activities of the government"; 

(2) Whether the disclosure is "likely to contribute" to an understanding of government operations or activities; 

(3) Whether disclosure of the requested information will contribute to the understanding of the public at large, as opposed to the 
Individual understanding of the requester or a narrow segment of Interested persons; 

(4) Whether the contribution to public understanding of government operations or activities will be "significant"; 

(S) Whether the requester has a commercial Interest that would be furthered by the requested disclosure; and 

(6) Whether the magnitude of any identified commerc½al interest to the requestor is sufficiently large in comparison with the public 
interest in disclosure, that disclosure is primarily In the commercial interest of the requester. 

As a requester, you bear the burden under FOIA of showing that the fee waiver requirements have been met. Based on my review of your October 
05, 2015 letter and for the reasons stated herein, I have determined that your fee waiver request is deficient because your request has failed to 
satisfy factors 4, 5, and 6. Since your request for a fee waiver has failed to satisfy each of the required factors, I am denying your fee waiver 
request. 

Provisions of the FOIA allow us to recover part of the cost of complying w ith your request. We shall charge you for records in accordance with the 
OHS Interim FOIA regulations as they apply to non-commercial requesters. As a non-commercial requester, you will be charged 10 cents per page 
for duplication; the first 100 pages are free, as are the first two hours of search time, after which you will pay the per quarter-hour rate ($4.00 for 
clerical personnel, $7.00 for professional personnel, $10.25 for managerial personnel) of the searcher. We will construe the submission of your 
request as an agreement to pay up to $25.00. You will be contacted before any further fees are accrued. 

You have the right to appeal the determination t o deny you, request for expedited treatment and a fee waiver. Should you wish to do so, please 
send your appeal following the procedures outlined in the OHS regulations at 6 Code of Federal Regulations § 5.9 and a copy of this letter to: 

U.S. Immigration and Customs Enforcement 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
Freedom of Information Act Office 
500 12th Street, s.w., Stop 5009 
Washington, D.C. 20536•5009 

Your appeal must be received within 60 days of the date of this letter. Your envelope and letter should be marked "FOIA Appeal." Coples of the 
FOIA and OHS regulations are available at www.dhs.gov/foia. 

Freedom of Information Act (FOIA) I Homeland Security 

www.dhs.gov 

FOIA promotes government openness and accountability by giving the public the right to request copies 

of records in the possession of federal executive branch agencies, exclusive of nine exemptions and three 

special law enforcement provisions. 

ICE has queried the appropriate program offrces within ICE for responsive records. If any responsive records are located, they will be reviewed for 
determination of releasability. Please be assured that one of the proc;e$sors In our office will respond to your request as expeditiously as possible. 
We appreciate your patience as we proceed with your request. 

Your request has been assigned reference number 2016-ICF0-01574. Please refer to this identifier in any future 
correspondence. To check the status of an ICE FOIA/PA request, please visit http://www.dhs.gov/foia-status. Please 
note that to check the status of a request, you must enter the 2015-ICFO-XXXXX or 2016-ICFO-XXXXX tracking 
number. You may contact this office at (866) 633-1182. Our mailing address is 500 12th Street, S.W., Stop 5009, 
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Washington, D.C. 20536-5009. 

Regards, 

ICE FOIA Office 
Immigration and Customs Enforcement 
Freedom of Information Act Office 
500 12th Street, S.W., Stop 5009 
Washington, D.C. 20536-5009 
Telephone: 1-866-633-1182 
Visit our FOIA website at www.ice.gov/foia 
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November S, 2015 

Michael Tan 
ACLU Immigranfs Rights Project 
125 Broad Street, I 8th Floor 
New York, NY 10004 

RE: 2016-ICAP-00031, 2015-ICF0-9976S 

Dear Mr. Tan: 

U.S. Department of Homeland Security 
500 12111 St. SW; STOP 5009 ' 
Washington, DC 20536-5009 

U.S. Immigration 
and Customs 
Enforcement 

This is in response to your letter dated October I, 2015, received on October 8, 2015, requesting 
reconsideration of the denial of the Freedom of Information Act (FOIA) fee waiver request you filed 
with the U.S. Immigration and Customs Enforcement's (ICE) FOIA Office. 

Your original September 10, 2015 FOIA request sought data related to ICE's mandatory and non­
mandatory detention population for September 2014-September 2015, for each ICE Area of 
Responsibility (AOR). You requested the number of individuals subject to certain mandatory 
detention categories and sup-categories. In your September 10th correspondence, you also requested 
a full fee waiver, or, in the alternative, that the ACLU be labeled a news media requestor for fee 
assessment purposes. 

In correspondence dated September 21, 2015, the ICE FOIA Office denied your request for a full fee 
waiver, citing failure of factors 4, 5, and 6 of the OHS FOIA Regulations located at 6 CFR § 
5.1 l(k)(2). The ICE FOIA Office labeled the ACLU a non-commercial requestor for fee assessment 
purposes. 

In your letter appealing the fee waiver determination, received on October 8, 2015, you state 
disclosure of the records in question is in the public interest because it is likely to significantly 
contribute to public understanding of the operations or activities of the government and is not 
primarily in the commercial interest of the requester, and state ACLU satisfies the factors set forth at 
6 C.F.R. § 5.1 l(k) for receiving a fee waiver. 

As stated in ICE FOIA's correspondence dated September 21, 2015, the DHS FOIA Regulations 
at 6 C.F.R. § 5.1 l(k) set forth six factors to examine in detennining whether the applicable legal 
standard for a fee waiver has been met. These factors are: 

(I) Whether the subject of the requested records concerns "the operations or activities of 
the govenunent"; 
(2) Whether the disclosure is "likely to contribute" to an understanding of govenunent 
operations or activities; 
(3) Whether disclosure of the requested infonnation will contribute to the understanding of 
the public at large, as opposed to the individual understanding of the requester or a narrow 
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segment of interested persons; 
( 4) Whether the contribution to public understanding of government operations or 
activities will be "significant"; 
(5) Whether the requester has a commercial interest that would be furthered by the 
requested disclosure; and 
(6) Whether the magnitude of any identified commercial interest to the requestor is 
sufficiently large in comparison with the public interest in disclosure, that disclosure is 
primarily in the commercial interest of the requestor. 

On appeal, ICE completes a de novo review of the fee assessment and fee waiver request. As a 
requester, you bear the burden under FOIA of showing that the fee waiver requirements have been 
met. 

As to the first requirement, the requested information Hkely concerns the operations or activities 
of the government related to mandatory detention and non-mandatory detention under the 
Immigration and Nationality Act (INA). 

The second requirement requires that the disclosure 111ikely contribute" to the understanding of the 
public at large regarding specific government operations or activities. With respect to your request, 
the requested information will likely contribute to an understanding of government operations or 
activities related to mandatory detention and non-mandatory detention. 

The third requirement mandates the disclosure of the requested information contribute to the 
understanding of the public at large, as opposed to the individual understanding of the requester 
or a narrow segment of interested persons. Moreover, a requestor must establish an ability to 
disseminate the information to the public at large. See Cause of Action v. Fed. Trade Comm'n, 961 
F. Supp. 2d 142, 158 (D.D.C. 2013) (requester must specifically demonstrate its intent and ability to 
disseminate the requested information to the public); Larson v. C.LA., 843 F.2d 1481, 1483 (D.C. 
Cir. 1988) (requester bears burden to· demonstrate intent and ability to disseminate the information to 
the public). In your appeal, you argue there is no publically available data that provides a detailed 
description of ICE,s mandatory and non-mandatory detention population for the past year 
(September 2014-September 2015). With respect to your request, the requested information will 
likely contribute to the understanding of the public at large. Moreover, the ACLU has established 
the ability and intent to disseminate the requested information to the public, through publications 
such as news briefings and newsletters, as welJ as on blogs and web pages. 

The fourth requirement mandates the disclosure and subsequent contribution to public 
understanding of government operations or activities be "significant." To warrant a waiver or 
reduction of fees, the public,s understanding of the subject matter in question must be likely to be 
enhanced by the disclosure to a significant extent. With respect to your request, the information 
would likely contribute a significant public understanding of ICE' mandatory and non-mandatory 
detention population, and the specific classifications of those subject to mandatory detention. 

The fifth and sixth requirements consider whether the requester has a commercial interest that would 
be furthered by the requested disclosure; and whether the magnitude of any identified commercial 

www.ice.gov 
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interest to the requestor is sufficiently large in comparison with the public interest in disclosure, that 
disclosure is primarily in the commercial interest of the requestor. In your appeal, you state that the 
ACLU is a nationwide, non-profit, non-partisan organization dedicated to protecting the civil 
liberties of individuals residing within the United States and the ACLU intends to disseminate work 
product and information gleaned from this FOIA request to the public at no cost. With respect to 
your request, you have established that any potential commercial interest is outweighed by the public 
interest and that the primary interest in disclosure is the public interest. 

Upon a complete review of the administrative record, your request for a fee waiver in case 2015-
ICF0-99765 is granted. As ICE is granting ACLU's request for a full fee waiver, addressing 
ACLU's classification as a representative of the news media is not necessary. 

Should you have any questions regarding this appeal adjudication, please contact ICE at ice­
foia@dhs.gov. In the subject line of the email please include the word "appeal," your appeal 
numbers, which are 2016-ICAP-00031, and the FOIA case number, which is 2015-ICF0-99765. 

cc: The ICE FOIA Office 

Sine ely, V 
Debbie Seguin 
Chief 
Government Information Law Division 
ICE Office of the Principal Legal Advisor 
U.S. Department of Homeland Security 

www.ice.gov 
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Freedom of Information Act Office

U.S. Department of Homeland Security
500 12th St SW, Stop 5009
Washington, DC  20536

December 17, 2015

MICHAEL TAN
ACLU IMMIGRANTS’ RIGHTS PROJECT
125 BROAD ST, 18TH FL
NEW YORK, NY 10004

RE: ICE FOIA Case Number 2016-ICFO-01568
        
Mr. Tan:

This is the final response to your Freedom of Information Act (FOIA) request to U.S. 
Immigration and Customs Enforcement (ICE) dated October 05, 2015, for records pertaining to 
parole decisions for non-citizens found to have a credible fear of persecution.

ICE has considered your request under both the FOIA, 5 U.S.C. § 552, and the Privacy Act, 5 
U.S.C. § 552a.  Information about an individual that is maintained in a Privacy Act system of 
records may be accessed by that individual1 unless the agency has exempted the system of 
records from the access provisions of the Privacy Act.2

A search for records produced nine Excel workbooks and 60 pages that are responsive to your 
request.  After a review of the documents, ICE has determined that 16 pages will be released in 
their entirety.  Portions of the nine Excel workbooks and 44 pages will be withheld pursuant to 
exemptions of the FOIA as described below:

FOIA Exemption 2 protects information related solely to the internal personnel rules and 
practices of an agency.

FOIA Exemption 6 exempts from disclosure personnel or medical files and similar files the 
release of which would cause a clearly unwarranted invasion of personal privacy.  This requires a 
balancing of the public’s right to disclosure against the individual’s right to privacy.  The privacy 
interests of the individuals in the records you have requested outweigh any minimal public 
interest in disclosure of the information.  Any private interest you may have in that information 
does not factor into the aforementioned balancing test.

FOIA Exemption 7(C) protects records or information compiled for law enforcement purposes 
that could reasonably be expected to constitute an unwarranted invasion of personal privacy.  
This exemption takes particular note of the strong interests of individuals, whether they are 

1 5 U.S.C. § 552a(d)(1).
2 5 U.S.C. §§ 552a(d)(5), (j), and (k).
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suspects, witnesses, or investigators, in not being unwarrantably associated with alleged criminal 
activity.  That interest extends to persons who are not only the subjects of the investigation, but 
those who may have their privacy invaded by having their identities and information about them 
revealed in connection with an investigation.  Based upon the traditional recognition of strong 
privacy interest in law enforcement records, categorical withholding of information that 
identifies third parties in law enforcement records is ordinarily appropriate.  As such, I have 
determined that the privacy interest in the identities of individuals in the records you have 
requested clearly outweigh any minimal public interest in disclosure of the information.  Please 
note that any private interest you may have in that information does not factor into this 
determination.

FOIA Exemption 7(E) protects records compiled for law enforcement purposes, the release of 
which would disclose techniques and/or procedures for law enforcement investigations or 
prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if 
such disclosure could reasonably be expected to risk circumvention of the law.  I have 
determined that disclosure of certain law enforcement sensitive information contained within the 
responsive records could reasonably be expected to risk circumvention of the law.  Additionally, 
the techniques and procedures at issue are not well known to the public.

You have the right to appeal ICE’s determination and should you wish to do so, please send your 
appeal following the procedures outlined in the DHS regulations at 6 Code of Federal 
Regulations § 5.9 and a copy of this letter to:  

U.S. Immigration and Customs Enforcement
Office of Principal Legal Advisor
U.S. Department of Homeland Security
Freedom of Information Act Office
500 12th Street, S.W., Stop 5900
Washington, D.C. 20536-5900

Your appeal must be received within 60 days of the date of this letter.  Your envelope and letter 
should be marked “FOIA Appeal.”  Copies of the FOIA and DHS regulations are available at 
www.dhs.gov/foia. 

Provisions of the FOIA and Privacy Act allow us to recover part of the cost of complying with 
your request.  In this instance, because the cost is below the $14 minimum, there is no charge.3

If you need to contact the FOIA office about this matter, please call (866) 633-1182 and refer to 
FOIA case number 2016-ICFO-01568.

3 6 CFR § 5.11(d)(4).

Case 3:16-cv-06066   Document 1-5   Filed 10/20/16   Page 3 of 4

http://www.dhs.gov/foia


ICE FOIA Number 2016-ICFO-01568 Page 3 of 3

Sincerely,

Catrina M. Pavlik-Keenan
FOIA Officer

Enclosure(s): 9 Excel workbooks and 60 page(s)
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February 11, 2016 

FREEDOM OF INFORMATION ACT APPEAL 

VIA HAND-DELIVERY 

U.S. Immigration and Customs Enforcement 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
Freedom of Information Act Office 
500 12th Street, S.W., Stop 5900 
Washington, D.C. 20536-5900 

Associate General Counsel (General Law) 
Department of Homeland Security 
FOIA Appeals 
Washington, DC 20528 

RE: FOIA Appeal re Parole Decisions for Arriving Aliens Found to 
Have a Credible Fear of Persecution or Torture 

FOIA Reference Numbers: 2016-ICF0-01568 and 
2016-ICF0-01574 

Dear Sir or Madam: 

This letter constitutes an appeal under the Freedom of Information Act 
( .. FOIA"), 5 U.S.C. § 552 (a)(6)(A)(ii) and 6 C.F.R. § 5.9. This appeal is on 
behalf of the Immigrants' Rights Project of the American Civil Liberties 
Union ("ACLU") and Center for Gender & Refugee Studies ("CGRS") at the 
University of California Hastings School of Law (together referred to as 
"Requesters"). This appeal is timely filed. 

Specifically, the Requesters appeal the adequacy of the agency's 
searches for and responses to both request 2016-ICF0-01568 and request 
2016-ICF0-01574, and the agency's assertion of Exemptions 2, 6, 7(C), and 
7(E) in both requests. The Requesters ask that the agency conduct new 
searches for records responsive to both requests, provide information 
concerning data disclosed, and disclose the portions of the records withheld 
under each exemption. 
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BACKGROUND 

On October 5, 2015, Requesters submitted two requests to U.S. 
Immigration and Customs Enforcement ("ICE") for records pertaining to 
parole decisions for arriving aliens found to have a credible fear of persecution 
or torture. The first request, 2016-ICF0-1574, sought the following reports 
created pursuant to the ICE Directive 11002.1, Parole of Arriving Aliens 
Found to Have a Credible Fear of Persecution or Torture (Dec. 8, 2009), from 
January 2010 to the present: 

1. Monthly reports by the ICE Field Office Directors detailing the 
number of parole adjudications for each area of responsibility; the 
result of those adjudications; and the underlying basis to grant or deny 
parole. See ICE Directive 11002. l If! 8.11. 

2. All analyses of these monthly reports and of random samplings of 
individual case information by the Assistant Director for Operations or 
his or her designee. See id. 

3. All quality assurance reports by the Assistant Director for Operations 
or his or her designee. See id. at 'l[ 8.12. 

The second request, 2016-ICF0-1568, sought internal memoranda, 
guidelines, worksheets, training materials, reports, or other agency 
communications on: 

1. How the U.S. Department of Homeland Security's ("OHS") civil 
enforcement priorities are applied in parole decisions for noncitizens 
found to have a credible fear of persecution or torture. 

2. How the following directive is applied in such parole decisions: 
"absent extraordinary circumstances or the requirement of mandatory 
detention, field office directors shou]d not expend detention resources 
on aJiens ... whose detention is ... not in the pubJic interest." 
Memorandum from Jeh Johnson. Sec'y of Homeland Security re: 
Policies for the Apprehension, Detention and Removal of 
Undocumented Immigrants, at 3-4 {Nov. 20, 2014) (hereinafter, 
"Priorities Memo"). 

3. The effect of the Priorities Memo on parole decisions made pursuant to 
ICE Directive 11002.1. 

Copies of the FOIA Requests are attached as Exhibits A and B. 

The requests reasonably and specifically described the records sought, 
which are not otherwise publicly available. The first request, after defining 
the terms used, sought three subcategories of information which were 
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delineated by bullet points: namely, "monthly reports," "all analyses," and 
"all quality assurance reports." See Exh. B at 3-4. All these records are 
specifically identified in ICE Directive 11002.1 TI[ 8.11-8.12: Moreover, the 
request specifically requested records created from January 2010 to the 
present. 

Similarly, after defining the terms used, the second request sought 
three subcategories of information which were enumerated 1-3. See Exh. A at 
3-4. Each subcategory requested a broad range of types of records- namely, 
any "internal memoranda, guidelines, worksheets, training materials, reports 
or other agency communications"-on specific topics within the jurisdiction 
of ICE . 

On October 13, 2015, ICE acknowledged receipt of the FOIA requests 
and denied the requests for a fee waiver and expedited processing. On 
October 15 and 16, 2015, Requesters filed timely appeals of the denials of a 
fee waiver and expedited processing. On November 3, 2015, the FOIA office 
reversed its prior decisions and granted the fee waivers but determined the 
agency's denials of the requests for expedited processing were proper. 

On December 17, 2015, ICE provided a final response to the FOIA 
requests.1 See Exh. C (Cover Letter). The response consisted of 9 Excel 
workbooks and a 60-page PDF, much of which included documents already 
publicly available on ICE' s website. ICE also withheld some portions of the 
records pursuant to FOIA exemptions (b)(2), (b)(6) and (b)(7). 

On February 4, 2016, Eunice Lee, counsel for Requesters, called the 
ICE FOIA office and spoke to a FOIA office associate, Ms. Rebecca Seele, in 
an effort to clarify the contents of the Excel workbooks.2 Ms. Seele was not 

1 The final response from ICE only references Case Number 2016-ICF0-01568. For the 
purposes or this appeal, and based on the documents provided, the Requesters assume this is 
the agency's final response to Case Number 2016-ICF0-01574 as well. 

2 Specifically, Requesters asked: (I) whelher unique identifiers could be assigned to each 
individual case ref\ec1ed in the reports; (2) whether the spreadsheets reflect multiple parole 
determinations for n given individual or the most recent parole determination for an 
individual; (3) what the field office codes and DCO codes mean, and whether ICE could 
provide an index or look-up table for all the codes in the reports; (4) why there are 
discrepancies in the number of entries in the "Summary" versus "Cumulative" tabs in the 
spreadsheels; (5) why the credible rear finding column sometimes says "N/A"; (5) why certain 
categories of information requested were not provided; and (6) how spreadsheets were 
generated and who generated them. 
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able to provide substantive answers to any of Requesters' questions, and 
suggested raising these issues in an appeal.3 

The Requesters hereby appeal ICE's response and search for records as 
insufficient, as well as ICE's assertion of several FOIA Exemptions, in both 
request 2016-ICF0-01568 and request 2016-ICF0-01574. As part of this 
appeal, the Requesters also challenge ICE's failure to address and provide 
information as requested for each of the issues raised in Requesters' February 
4, 2016 call with the FOIA office. Finally, we further appeal the denial of 
expedited processing insofar as it affects the timing of any additional search 
and any future production of documents as herein requested.4 

.Ul£RIC,1~ t;IVII. I IRfHll~S U'l/10'1 I. 
FDU'1Do\TI0'1 

THE AGENCY'S SEARCH AND RESPONSE WERE 
INADEQUATE 

In response to a FOIA request, an agency must "review, manually or 
by automated means, agency records for the purpose of locating those records 
which are responsive to a request." 5 U.S.C. § 552(a)(3)(D). A record 
includes: 

(A) any information that would be an agency record subject to 
the requirements of this section when maintained by an agency 
in any format, including electronic format~ and 
(B) any information described under subparagraph (A) that is 
maintained for an agency by an entity under Government 
contract, for the purposes of records management. 

5 U.S.C. § 552(f)(2). 

The agency must conduct a search reasonably calculated to uncover all 

3 Ms. See le additionally suggested emailing the FOIA email address for clarificarion of some 
of Requesters' questions. Requesters sent an email 10 ICETFOIA@dhs.gov on Tuesday, 
February 9, 2016. See Exh. D. That same day, Requesters received an automated response 
from ICE which did not provide clarilicalion on our questions. See Exh. E. 

~ The Requesters herein incorporate by reference our arguments on Expedited Processing in 
our appeal letters dated Ocrober 15, 2015 and October 16, 2015. See Exh. F. These letters 
explain that expedited processing is warranted because there is an "urgency 10 inform the 
public about an actual or alleged government activity," and the request is made by 
organizations "primarily engaged in disseminating information." See 5 U.S.C. § 
552(a)(6)E)(v)(II). We do not dispute that the request for expedited processing is moot with 
respect to documents that have already been produced; however, lo the extent that a grant of 
expedited processing would affect the speed of the additional search herein demanded or the 
production of any additional documents, the issue is not moot. 
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relevant documents. Hamdan v. U.S. Dep't of Justice, 797 F.3d 759, 770-71 
(9th Cir. 2015). The adequacy of an agency's search is measured by a 
"standard of reasonableness," and is "dependent on the circumstances of the 
case." Zemans/...y v. U.S. E.P.A., 767 F.2d 569,571 (9th Cir. 1985) (citations 
omitted). In particular, courts have found that searches may be inadequate 
where "a review of the record raises substantial doubt, particularly in view of 
well-defined requests and positive indications of overlooked materials." 
Hamdan, 797 F.3d at 771. Agency searches have been deemed inadequate 
based on evidence that responsive documents exist but were not produced. 
See Tarullo v. U.S. Dep't of Def., 170 F. Supp. 2d 271,275 (D. Conn. 2001); 
Kronberg v. U.S. Dep't of Justice, 875 F. Supp. 861, 869-71 (D.D.C. 1995). 
Moreover, although "[a]n agency has discrelion to conduct a standard search 
in response to a general request," it "must revise its assessment of what is 
'reasonable' in a particular case to account for leads that emerge during its 
inquiry." Campbell v. U.S. Dep't of Justice, 164 F.3d 20, 28 (D.C. Cir. 1998), 
as amended (Mar. 3, 1999); see also Ctr.for Nat. Sec. Studies v. U.S. Dep't of 
Justice, 215 F. Supp. 2d 94, 109-11 (D.D.C. 2002), aff'd in part, rev'd in part, 
331 F.3d 918 (D.C. Cir. 2003). 

The agency's search was inadequate in both request 2016-ICF0-01568 
and request 2016-ICF0-01574. Review of the record raises substantial doubt 
about ICE's search and reveals the existence or likely existence of responsive 
documents that were not produced. 

A. First Request (2016-ICF0-1574): ICE Did Not Release 
Records Created Pursuant to Its Own Directive 

The first request (2016-ICF0-1574) sought records and information 
that ICE is required to create under its own directive, but that were not 
released in the Response. Such information should have been released as part 
of the Response. Kronberg, 875 F. Supp. at 869-7 l. 

As set forth above, ICE Directive 11002.1 specifically requires the 
creation of three categories of documents ( 1) monthly reports by the ICE Field 
Office Directors on parole decisions; (2) related analyses by the Assistant 
Director for Operations, and (3) quality assurance reports by the Assistant 
Director for Operations. See ICE Directive 11002.1 1'1I 8. l 1, 8.12. 

Requesters sought all three categories of documents created from 
January 2010 to the present. Although ICE did produce monthly field office 
reports created between January and September 2015, it produced no such 
reports created prior to January 2015. Nor did it produce any analyses or 
quality assurance reports. Thus, Requesters ask that ICE respond to its entire 
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request and produce all relevant records created from January 2010 to the 
present. 

B. First Request (2016-ICF0-1574): The Monthly Reports 
Produced are Insufficient 

Furthermore, the monthly reports that ICE did produce are inadequate 
for several reasons. First, ICE included no index, lookup table, key, or 
glossary of terms. Therefore the Requesters have no way to read numerous 
entries on the reports.5 Second, the monthly reports do not provide any other 
unique identifier to each individual case. As a result, it is impossible to 
analyze the data provided. Third, there are numerous discrepancies and 
ambiguities in the data that prevents even the most simple data analysis. See 
supra n.2; Exh. C. 

Requesters seek supplemental information such as a lookup table or 
index and unique identifiers to facilitate analysis of the data produced. They 
also seek clarification and information on all matters raised in their February 
4, 2016 phone call and February 8, 2016 email communication with the ICE 
FOIA office. See supra n.3; Exh. D. This supplemental information is well 
within the scope of the original request as it is necessary to interpret the 
monthly reports.6 

C. Second Request (2016-ICF0-1568): ICE Did Not Produce 
Responsive Documents Evidenced or Referenced in its 
Response. 

ICE's search for the policy documents requested was inadequate. In 
response to request 2016-ICF0-1568, ICE disclosed a 60-page PDF that 
included (1) a copy ofICE Directive 11002. l (which is already publicly 
available online); (2) a lesson plan on noncitizens in the custody of state and 
local law enforcement; and (3) a lesson plan on prosecutorial discretion. See 
Exh. I. 

Clearly there is "substantial"-if not more serious-doubt that ICE 
conducted a reasonably adequate search. Hamdan, 797 F.3d at 771. First, 

5 For example, without a lookup table, Requesters cannol reliably identify the code for each 
ICE field office; the reports also do not explain what "DCO" refers to, or why certain entries 
arc listed as "N/ A." 

~ For example, Requesters have received unique identifiers and look-up tables in order to 
facilitate statistical analysis in other FOIA requests without compromising the responsive 
agency's concerns regarding privacy and other issues. See Exh. G; Exh H. 
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ICE's own monthly reports list "enforcement priority" or "recent 
entrant/enforcement priority" or "enforcement priority l" as a reason for 
hundreds denials of parole. See Exh. J. This strongly suggests that there are 
at least some "internal memoranda, guidelines, worksheets, training materials, 
reports, or other agency communications" on how the enforcement priorities 
are applied in parole decisions. Yet no such documents were produced. 

Moreover, it is highly unlikely that ICE does not have any other 
responsive records, given the breadth of the ICE Directive 11002.1-which 
governs all ICE enforcement personnel-the fact that the Directive was issued 
more than four years ago, the scope of the Priorities Memo-which applies to 
all OHS personnel- and the scope of the FOIA Request. See Ctr. for Nat. 
Sec. Studies, 215 F. Supp. 2d at 109+11. In Ctr.for Nat. Sec. Studies, the 
plaintiffs challenged the adequacy of the Department of Justice's search for 
documents responsive to their request for "all policy directives and guidance 
issued to officials about making public statements or disclosures" about 
persons detained after Sept. 11, 2001 or about "sealing judicial or immigration 
proceedings." In response to that request, the DOJ had released only two 
documents: a two·page document from DOJ entitled "draft talking points" for 
the Attorney General; and (2) a memorandum via electronic mail from Chief 
Immigration Judge. The district court found that this response was inadequate 
on several grounds. As the court reasoned: 

it is simply not credible that no other documents are responsive 
to Plaintiffs' request. Somehow all United States Attorneys 
Offices, all FBI offices, all INS offices, and all DOJ offices 
throughout the United States were told that matters related to 
those apprehended in connection with September 11, were to 
remain secret. How was this directive communicated? The 
Government never explains how widespread notification was 
accomplished without the use of a single document produced 
underFOIA. 

For the foregoing reasons, the Court concludes that the Government's 
search of "all policy directives and guidance issued to officials about 
making public statements or disclosures" with respect to the detainees 
or about "sealing judicial or immigration proceedings" was inadequate. 
The Government must conduct another search. 

Ctr.for Nat. Sec. Studies, 215 F.Supp.2d at 110-11. 

Similarly in this case, it is highly likely there are additional "internal 
memoranda, guidelines, worksheets, training materials, reports, or other 
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agency communications" on how the civil enforcement priorities are applied 
in parole decisions for noncitizens found to have a credible fear. Nonetheless, 
ICE disclosed only 60 pages of information, much of which is publicly 
available on ICE's website. 

We therefore ask that ICE conduct another search for additional 
documentation in response to the request. 

II. ICE IMPROPERLY WITHHELD INFORMATION PURSUANT 
TO EXEMPTIONS 2. 6, 7(C). AND 7(E) 

Finally, ICE withheld portions of the records produced in response to 
both requests pursuant to 5 U.S.C. §§ 552(b)(2), (6), (7)(C), and (7)(E). See 
Exh. C. This is improper because ICE merely asserts, without explanation, 
that certain information and/or records meet the standards outlined in 5 U.S.C. 
§552(b). It is well-settled that FOIA's "exemptions 'must be narrowly 
construed."' ACLU of N. Cal. v. FBI, No. C 12-03728 SI, 2014 WL 4629110 
(N.D. Cal. Sept. 16, 2014), at *2 (quoting John Doe Agency v. John Doe 
Corp., 493 U.S. 146, 154 (1989)). "The government agency bears the ultimate 
burden of proving that a particular document or redaction falls within one of 
the nine statutory exemptions to the disclosure requirement." Id. at *3. 
Furthermore, in claiming a law enforcement exemption, the government must 
"establish a 'rational nexus' between enforcement of a federal Jaw and the 
document for which an exemption is claimed." Church of Scientology v. U.S. 
Dep 't of Anny, 611 F.2d 738, 748 (9th Cir. 1980). 

In particular, ICE's assertion of Exemption 7(E) is improper. Indeed, 
ICE has entirely failed to establish the rational nexus between enforcement of 
federal law and the documents withheld required to claim Exemption 7(E). 
The exemption "requires that the agency demonstrate logically how the release 
of the requested information might create a risk of circumvention of the law," 
ACLU, 2014 WL 4629110, at* 11, supported by specific, "non-conclusory" 
facts. Feshbac/1 v. SEC, 5 F.Supp.2d 774, 787 (N.D. Cal. 1997). Thus, to 
justify the use of Exemption 7(E), ICE must cite the specific law it is 
enforcing and the specific unlawful activity it reasonably expects to result 
from release of the withheld records. In addition, ICE must show that the law 
enforcement rules they seek to withhold are not well known to the public. See 
Rosenfeld v. U.S. Dep't of Justice, 57 F.3d 803,815 (9th Cir. 1995). 
However, ICE's has completely failed to make any of these showings here. 

For these reasons, Requesters ask that ICE disclose the portions of the 
records withheld pursuant to the FOIA Exemptions or, at a minimum, explain 
why its assertion of the Exemptions is proper and narrowly construed. 
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Thank you for your consideration and prompt attention lo this request. 

SF\321757879.2 

Sincere1y, 

~~ 
Michael K.T. Tan 
Staff Attorney 
ACLU Immigrants' Rights Project 
125 Broad Street, 181h Floor 
New York, New York 10004 
212-519-7848 
mtan @aclu.on? 

Eunice Lee 
Co-Legal Director 
Center for Gender & Refugee Studies 
UC Hastings College of the Law 
200 McAUister Street 
San Francisco, CA 94102 
415-581-8836 
leeeunice@uchastings.edu 
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March 31t 2016 

Michael Tan, Esq. 
ACLU Immigrants' Rights Project 
125 Broad Street, l 8th Floor 
New York, New York 10004 

Re: 2016-ICAP-00320, 2016-ICF0-01568 
2016-ICAP-00405, 2016-ICF0-01574 

Dear Mr. Tan: 

Office of the Principal Legal Advisor 

U.S. Department or Homeland Security 
SOO 12111 Slreet, SW; MS S900 
Washington, DC 20024 

This is in response to your most recent letter, dated February 11, 2016, and received on February 
12, 2016, appealing U.S. Immigration and Customs Enforcement's (ICE) response to your 
October 5, 2016 Freedom oflnfonnation Act/Privacy Act (FOIAIPA) request. Your October 5, 
2016 FOIA/PA request to ICE asked for "records prepared, received, transmitted, collected 
and/or maintained by ICE" pertaining to the following: 

"( l) Any internal memoranda, guidelines, worksheets, training materials, reports, or other agency 
communications on how the following civil enforcement priorities are applied in parole decisions 
for noncitizens found to have a credible fear of persecution or torture: 

• Priority 1: "aliens apprehended at the border or ports of entry while attempting to 
unlawfully enter the United States" 

• Priority 2: "aliens apprehended anywhere in the United States after unlawfully entering or 
re-entering the United States and who cannot establish to the satisfaction of an 
immigration officer that they have been physically present in the United States 
continuously since January 1, 2014" 

Memorandum from Jeh Johnson, Sec'y of Homeland Security re: Policies for the Apprehension, 
Detention ancl Removal of Undocumented Immigrants, at 3-4 (Nov. 20, 2014) (hereinafter, 
"Priorities Memo"). 

(2) Any internal memoranda, guidelines, worksheets, training materials, reports, or other 
agency communications on how the following directive in the Priorities Memo is applied in 
parole decisions for noncitizens found to have a credible fear of persecution or torture: "absent 
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extraordinary circumstances or the requirement of mandatory detention, field office directors 
should not expend detention resources on aliens ... whose detention is ... not in the public 
interest." Id. at 5. 

(3) Any internal memoranda, guidelines, worksheets, training materials, reports, or other agency 
communications regarding the effect of the Priorities Memo on parole decisions made pursuant 
to ICE Directive 11002.1, Parole of Arriving Aliens Found to Have a Credible Fear of 
Persecution or Torture (Dec. 8, 2009)." 

Additionally, your February 11, 2016 appeal referenced another request you submitted to ICE 
FOIA, which was given the reference number 2016-ICF0-01574. This request was also dated 
October 5, 2ors, and requested "reports created pursuant to the ICE Directive 11002.1, Parole of 
Arriving Aliens Found to Have a Credible Fear of Persecution or Torture (Dec. 8, 2009), from 
January 2010 to the present" for the following: 

• "Monthly reports by the ICE Field Office Directors detailing the number of parole 
adjudications for each area of responsibility; the result of those adjudications; and the 
underlying basis to grant or deny parole. See ICE Directive 11002.1 1 8.11 . 

• All analysis of these monthly reports and of random samplings of individual case 
infonnation by the Assistant Director for Operations or his or her designee. See ICE 
Directive 11002.1 ~ 8.11. 

• All quality assurance reports by the Assistant Director for Operations or his or her 
designee. See ICE Directive 11002.1 t 8. 12." 

A review of the administrative record does not reflect that ICE FOIA provided you with a 
response to 2016-ICF0-01574, though some of the records provided to you in ICE FOIA's 
response, dated December 17, 2015, seem to pertain to records you requested under 2016-ICF0-
01574. To ensure ICE maintains appropriate administrative records, ICE is applying a separate 
appeal number to this request - 2016-ICAP-00405. Please refer to this appeal number for all 
future correspondence relating to 2016-ICF0-01574. 

In ICE FOIA's December 17, 2015 response to you, it noted that nine Excel workbooks and 60 
pages that were responsive to your request would be released to you, with 16 pages released to 
you in their entirety. Portions of the nine Excel workbooks and of the remaining 44 pages were 
withheld pursuant to FOIA Exemptions (b)(2), (b)(6), (b)(7)(C), and (b)(7)(E). Your February 
11, 2016 letter appeals both the adequacy of the search undertaken pursuant to your requests and 
also the withholdings that were applied with respect to the records that were released to you. 

With respect to the withholdings, after a review of the administrative record, ICE has determined 
that infonnation previously withheld may be releasable to you under FOIA. ICE is therefore 
remanding your appeal to ICE FOIA for re-processing of the responsive records for release 
directly to you of any non-exempt information. 

www.ice.gov 
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With respect to the search, after a review of the administrative record, ICE has detennined that a 
new search or modifications to the existing search for both requests could be made. ICE is 
therefore remanding your appeal to ICE FOIA for processing and re-tasking to the appropriate 
agency/office(s) to obtain responsive documents, if any. The ICE FOIA Office will respond 
directly to you. 

Should you have any questions regarding this appeal remand, please contact ICE at ice­
foia@dhs.gov. In the subject line of the email, please include the word "appeal," your appeal 
number and the FOIA case number, which are 2016-ICAP-00320, 2016-ICF0-01568 and 2016-
ICAP-00405, 2016-ICF0-01574 respectively. 

cc: The ICE FOIA Office 

Sincerely, 

~p;J 
Debbie Seguin 
Chief 
Government Infonnation Law Division 
Office of the Principal Legal Advisor 
U.S. Immigration and Customs Enforcement 

www.ice.gov 
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June 23, 2016 

Michael Tan 
ACLU Immigrants' Rights Project 
125 Broad St, 18th FL. 
New York, NY 10004 

RE: ICE FOIA Case Number 2016-ICF0-01574 

Dear Mr. Tan: 

Freedom of /11for111a1ro11 ,lei Office 

ll.S. Deportment of llnmel11nd Security 
500 12th St ~W. Stop S009 
Wnshington. DC 20536 

U.S. Immigration 
and Customs 
Enforcement 

This Jetter is the final response to your Freedom of Information Act (FOIA) request to U.S. 
Immigration and Customs Enforcement (ICE), dated October 05, 2015. You have requested 
statistical data and reports pertaining to parole decisions for arriving aliens found to have a 
credible fear of persecution. 

ICE has considered your request under the FOIA, 5 U.S.C. § 552. 

A search of the ICE Office of Enforcement and Removal Operations (ERO) for records 
responsive to your request produced 9 pages of records and 9 Excel spreadsheets that are 
responsive to your request. After review of those documents, ICE has determined that 9 pages 
will be released in their entirety and portions of 9 Excel Spreadsheets will be withheld pursuant 
to Exemptions of the FOIA as described below. 

ICE has applied FOIA Exemptions 6 and 7(C) to protect from disclosure names and other 
personal information pertaining to third party individuals contained within the documents. 

FOIA Exemption 6 exempts from disclosure personnel or medical files and similar files the 
release of which would cause a clearly unwarranted invasion of personal privacy. This requires a 
balancing of the public's right to disclosure against the individual's right to privacy. The privacy 
interests of the individuals in the records you have requested outweigh any minimal public 
interest in disclosure of the information. Any private interest you may have in that information 
does not factor into the aforementioned balancing test. 

FOIA Exemption 7(C) protects records or information compiled for law enforcement purposes 
that could reasonably be expected to constitute an unwarranted invasion of personal privacy. 
This exemption takes particular note of the strong interests of individuals, whether they are 
suspects, witnesses, or investigators, in not being unwarrantably associated with alleged criminal 
activity. That interest extends to persons who are not only the subjects of the investigation, but 
those who may have their privacy invaded by having their identities and information about them 
revealed in connection with an investigation. Based upon the traditional recognition of strong 
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U.S. Immigration 
and Customs 
Enforcement 

privacy interest in law enforcement records, categorical withholding of information that 
identifies third parties in law enforcement records is ordinarily appropriate. As such, ICE has 
determined that the privacy interest in the identities of individuals in the records you have 
requested clearly outweigh any minimal public interest in disclosure of the information. Please 
note that any private interest you may have in that information does not factor into this 
determination. 

You have the right to appeal ICE's determination and should you wish to do so, please send your 
appeal following the procedures outlined in the OHS regulations at 6 Code of Federal 
Regulations§ 5.9 and a copy of this letter to: 

U.S. Immigration and Customs Enforcement 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
Freedom of Information Act Office 
500 12th Street, S.W., Stop 5900 
Washington, D.C. 20536-5900 

Your appeal must be received within 60 days of the date of this letter. Your envelope and letter 
should be marked "FOIA Appeal." Copies of the FOlA and OHS regulations are available at 
w~ w.dhs.gov/foia. 

Provisions of the FOIA and Privacy Act allow us to recover part of the cost of complying with 
your request. In this instance, because the cost is below the $14 minimum, there is no charge.1 

If you need to contact the FOlA office about this matter, please call (866) 633-1182 and refer to 
FOIA case number 2016-ICF0-01574. 

Enclosure(s): 9 pages and 9 Excel Spreadsheets. 

1 6 CFR § 5.1 l(d)(4). 

Sincerely, 

. R ii. ~- Vl.te. 
~ .,_ 

Catrina M. Pavlik-Keenan 
FOIA Officer 
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LEGAL DEPARTMENT 
IMMIGRANTS' 
RIGHTS PROJECT ACLU 

AMERICAN CIVIL LIBERTIES UNION I 
August 22, 2016 

FREEDOM OF INFORMATION ACT APPEAL 

VIA HAND-DELIVERY 

U.S. Immigration and Customs Enforcement 
Office of Principal Legal Advisor 
U.S. Department of Homeland Security 
Freedom of Information Act Office 
500 12th Street, S.W., Stop 5900 

A\l[RICA~ CIVIL. llBlnms UNION Washington, D.C. 20536-5900 
FOIJ~OUIO~ 

IMMIGRANTS' 

RIGHTS PROIEC T 

PLEASE RESPOND TO: 

CALIFORNIA OFFICE 

39 DRUMM STREET 

SAN FRANCISCO CA 94111 

4805 

T /415 343 0770 

F/415 395 0950 

125 BROAD STREET, 18TH FL 

NEW YORK, NY 10004 2400 

T/212 549 2660 

F/212 549 2654 

WWW ACLU ORG 

DfFIC[RS A~P PIR[CIORS 

SUSAN N HERMAN 

PRESIDENT 

ANTHONY D ROMERO 

EXECUTIVE DIRECTOR 

ROBERT REMAR 

TREASURER 

Associate General Counsel (General Law) 
Department of Homeland Security 
FOIA Appeals 
Washington~ DC 20528 

RE: FOIA Appeal re Parole Decisions for Arriving Aliens Found to 
Have a Credible Fear of Persecution or Torture 

FOIA Reference Numbers: 2016-ICF0-01568 and 
2016-ICF0-01574 

FOIA Appeal Number: 2016-ICAP-00405 

Dear Sir or Madam: 

This letter constitutes an appeal under the Freedom of Information Act 
("FOIA"), 5 U.S.C. § 552 (a)(6)(A)(ii) and 6 C.F.R. § 5.9. This appeal is on 
behalf of the Immigrants' Rights Project of the American Civil Liberties 
Union ("ACLU") and Center for Gender & Refugee Studies ("CGRS") at the 
University of California Hastings School of Law (together referred to as 
"Requesters"). This appeal is timely filed. 

Specifically, the Requesters file their second appeal of the adequacy of 
U.S. Immigration and Customs Enforcement's ("ICE") searches for and 
responses to the above-referenced requests, and the agency's assertion of 
Exemptions 2, 6, 7(C) and 7(E). 1 ICE's second production of records in June 

1 Although Requesters made two separate requests - 2016-ICFO-O 1568 and 2016-ICF0-
01574, ICE responded with reference to only one request number, 2016-ICF0-01574. Then, 
in March 20 I 6 when Requesters first appeal was granted, ICE assigned a separate appeal 
number to the request - 20 l 6-ICAP-00405. For purposes of this second appeal, we have 

Case 3:16-cv-06066   Document 1-11   Filed 10/20/16   Page 2 of 11



.t.MERICAt>I CI\IIL LIBERTIES 

Ut>IICN FaJNOATICN 

2016 entirely fails to address the concerns raised in Requesters' original 
appeal, which ICE granted to conduct a new search for responsive records. 
Instead, the spreadsheets and PDF that ICE produced largely duplicates 
information in the spreadsheets ICE previously released, and contain both the 
same fields of information, as well as the same total number of entries. 
Moreover, as with the original spreadsheets, ICE withheld portions of the new 
spreadsheets pursuant to the FOIA exemptions without any explanation. 

ICE's response is plainly inadequate and has only further delayed the 
processing of the FOIA Requests, which were filed more than ten months ago . 
The second response fails to address the substance of any of the issues raised 
by Requesters' appeal. Therefore, the Requesters once again ask that the 
agency conduct new searches for records responsive to both requests, provide 
information concerning data disclosed, and disclose the portions of the records 
withheld under each exemption. 

BACKGROUND 

On October 5, 2015, the Requesters submitted two requests to ICE for 
records pertaining to parole decisions for arriving aliens found to have a 
credible fear of persecution or torture. The first request, 2016-ICF0-1574, 
sought the following reports and analyses created pursuant to the ICE 
Directive 11002.1, Parole of Arriving Aliens Found to Have a Credible Fear 
of Persecution or Torture (Dec. 8, 2009), from January 20 IO to the present: 

l. Monthly reports by the ICE Field Office Directors detailing the 
number of parole adjudications for each area of responsibility; the 
result of those adjudications; and the underlying basis to grant or deny 
parole. See ICE Directive 11002. l 8.11. 

2. All analyses of these monthly reports and of random samplings of 
individual case information by the Assistant Director for Operations or 
his or her designee. See id. 

3. All quality assurance reports by the Assistant Director for Operations 
or his or her designee. See id. at 1[ 8.12. 

The second request, 2016-ICF0-1568, sought internal memoranda, 
guidelines, worksheets, training materials, reports, or other agency 
communications (hereinafter, "policy documents") on: 

l. How the U.S. Department of Homeland Security's ("OHS") civil 
enforcement priorities are applied in parole decisions for noncitizens 
found to have a credible fear of persecution or torture. 

referenced all three request numbers, 
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2. How the following directive is applied in such parole decisions: 
"absent extraordinary circumstances or the requirement of mandatory 
detention, field office directors should not expend detention resources 
on aliens ... whose detention is ... not in the public interest." 
Memorandum from Jeh Johnson, Sec'y of Homeland Security re: 
Policies for the Apprehension, Detention and Removal of 
Undocumented Immigrants, at 3-4 (Nov. 20, 2014) (hereinafter, 
"Priorities Memo"). 

3. The effect of the Priorities Memo on parole decisions made pursuant to 
ICE Directive 11002.1. 

Copies of the FOIA Requests are attached as Exhibits A and B. 

The requests reasonably and specifically described the records sought, 
which are not otherwise publicly available. The first request, after defining the 
terms used, sought three subcategories of information which were delineated 
by bullet points: "monthly reports," "all analyses," and "all quality assurance 
reports." See Exh. B at 3-4. All these records are specifically identified in ICE 
Directive 11002. J ,r,r 8.1 J-8.12. Moreover, the request specificaJly requested 
records created from January 2010 to the present. 

Similarly, after defining the terms used, the second request sought 
three enumerated subcategories of information and a broad range of types of 
records: any "internal memoranda, guidelines, worksheets, training materials, 
reports or other agency communications." See Exh. A at 3-4. 

On October J 3, 2015, ICE acknowledged receipt of the FOIA requests 
and denied the requests for a fee waiver and expedited processing. On October 
15 and 16, 2015, the Requesters filed timely appeals of these decisions. On 
November 3, 2015, the FOIA office reversed and granted the fee waivers but 
upheld the denials of expedited processing. 

On December 17, 2015, ICE provided a final response to the FOIA 
requests (hereinafter, "December 2015 response"). See Exh. C (Cover Letter). 
The response consisted of nine Excel workbooks and a 60-page PDF, much of 
which included documents already publicly available on ICE's website. ICE 
also withheld portions of the records pursuant to FOIA exemptions (b)(2), 
(b)(6), and (b)(7). 

On February 4, 2016, Eunice Lee, counsel for the Requesters, called 
the ICE FOIA office and spoke to a FOIA office associate, Rebecca Seele, to 
clarify the contents of the Excel workbooks.2 Ms. Seele was unable to provide 

l Specifically, Requesters asked: (I) that unique identifiers be assigned to each individual case 
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substantive answers to any of the Requesters' questions, and suggested raising 
these issues in an appeal. 3 

On February 11, 2016, the Requesters filed a timely appeal. See Exh. J. 
The Requesters appealed ICE's response and search for records as insufficient, 
as well as ICE's assertion of several FOIA Exemptions and the denial of 
expedited processing insofar as it affects the timing of any additional search 
and production of documents. On March 31, 2016, ICE granted the 
Requesters' appeal, stating "ICE has determined that information previously 
withheld may be releasable to you under FOIA" and "remanding ... for re­
processing of the responsive records for release directly to you of any non­
exempt information." See Exhibit K. Additionally, ICE granted the 
Requesters' appeal with respect to the adequacy of the search stating "ICE has 
determined that a new search or modifications to the existing search for both 
requests could be made" and "remanding ... for processing and re-tasking to 
the appropriate agency/office(s) to obtain responsive documents, if any." Id. 

On June 23, 2016 ICE sent its second "final response" (hereinafter, 
"June 2016 response") (cover attached as Exh. L.) This response consisted of 
nine Excel workbooks and a nine-page PDF. This second "final" response 
fails to address the issues raised by Requesters' appeal. Instead, the new 
spreadsheets largely duplicate the information in the original spreadsheets and 
contain the same fields of information, as well as the same total number of 
entries.4 The June 2016 spreadsheets appear to differ only by differently 

reflected in the reports; (2) whether the spreadsheets reflect multiple parole determinations for 
a unique individual or the most recent parole determination for that individual; (3) what the 
field office codes and DCO codes mean, and for ICE to provide an index or look-up table for 
all the codes in the reports; ( 4) why there are discrepancies in the number of entries in the 
"Summary" versus "Cumulative" tabs in the spreadsheets; (5) why the credible fear finding 
column sometimes says "'NIA"; (5) why certain categories of information requested were not 
provided; and (6) how spreadsheets were generated and who generated them. 

1 Ms. Seele additionally suggested emailing the FOIA email address for clarification of some 
of the Requesters' questions. The Requesters sent an email to ICE-FOINadhs.gov on 
Tuesday, February 9, 2016. See Exh. D. That same day, the Requesters received an automated 
response from ICE, which did not provide clarification on our questions. See Exh. E. On 
February 17, 20 I 6, ICE replied with a two-sentence response stating, "Thank you for your 
follow-up. As the case is closed, anything you might take issue with in our response can be 
addressed with an administrative appeal or by filing a new request for the information you are 
seeking." See Exh. I. 

~ Both the June 2016 production and the December 2015 production reflect 3517 cumulative 
entries for the latest-in-time spreadsheet (titled "2016-ICF0-01574 - SEPT 2015 Final 
Copy.xis" and "2016-JCF0-01568, Responsive IO.xis" respectively); and both contain the 
same fields, or columns, of information. Sf!e Exhs. H and M. 
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disaggregating certain information, without containing any new information. 5 

Compare Exhibits H and M. Moreover, as with the original spreadsheets, ICE 
withheld some portions of the June 2016 spreadsheets pursuant to FOIA 
exemptions (b)(6) and (b)(7) without any explanation. The PDF produced in 
June 2016 also contains no new infonnation, but instead merely repeats 
information contained in the December 2015 spreadsheets.6 

Once again, the Requesters appeal ICE's second final response and 
search for records as insufficient and ICE's assertion of several FOIA 
Exemptions. The Requesters also challenge ICE's failure to address and 
provide infonnation as requested in the Requesters' February 4, 2016 call with 
the FOIA office. Finally, the Requesters again appeal the denial of expedited 
processing insofar as it affects the timing of any additional search and any 
future production of documents.7 

I. THE AGENCY'S SEARCH AND RESPONSE WERE 
INADEQUATE 

An agency must "review, manually or by automated means, agency 
records for the purpose of locating those records which are responsive to a 
[FOIA] request." 5 U.S.C. § 552(a)(3)(D). A record includes: 

(A) any infonnation that would be an agency record subject to 
the requirements of this section when maintained by an agency 
in any format, including electronic format; and 
(B) any information described under subparagraph (A) that is 
maintained for an agency by an entity under Government 
contract, for the purposes of records management. 

5 u.s.c. § 552(f)(2). 

s Specifically, the June 2016 spreadsheets contain additional spreadsheet "tabs" that 
disaggregate information by field office, However, this does not constitute new information as 
the December 2015 spreadsheets already contained entries for "field office" in Column B of 
its "Cumulative" tab. See Exh. H. 

6c Specifically, the PDF document reflects information on credible fear parole determinations 
that is contained in the "Percentage Totals" tab of the December 2015 spreadsheets. 

1 The Requesters herein incorporate by reference our arguments on Expedited Processing in 
our appeal letters dated October 15, 2015 and October 16, 2015. See Exh. F (explaining that 
expedited processing is warranted because there is an "urgency to inform the public about an 
actual or alleged government activity," and the request is made by organizations "primarily 
engaged in disseminating information." 5 U.S.C. § 552(a)(6)(E)(v)(II)). 
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The agency must conduct a search reasonably calculated to uncover all 
relevant documents. Hamdan v. U.S. Dep 't of Justice, 797 F .3d 759, 770-71 
(9th Cir. 2015). The adequacy of an agency's search is measured by a 
"standard of reasonableness," and is "depends, not surprisingly, upon the facts 
of each case." Zemansky v. EPA, 767 F .2d 569, 571 (9th Cir. 1985) ( citations 
omitted). In particular, courts have found that searches may be inadequate 
where "a review of the record raises substantial doubt, particularly in view of 
well-defined requests and positive indications of overlooked materials." 
Hamdan, 797 F.3d at 771. Agency searches have been deemed inadequate 
based on evidence that responsive documents exist but were not produced. 
See, e.g., Tarul/o v. U.S. Dep't of Def., I 70 F. Supp. 2d 271,275 (D. Conn. 
2001 ); Kronberg v. U.S. Dep 't of Justice, 875 F. Supp. 861, 869-71 (D.D.C. 
1995). Moreover, although "[a]n agency has discretion to conduct a standard 
search in response to a general request," it "must revise its assessment of what 
is 'reasonable' in a particular case to account for leads that emerge during its 
inquiry." Campbell v. U.S. Dep 't of Justice, 164 F .3d 20, 28 (D.C. Cir. 1998), 
as amended (Mar. 3, 1999); see also Ctr. for Nat. Sec. Studies v. U.S. Dep 't of 
Justice, 215 F. Supp. 2d 94, I 09-11 (D.D.C. 2002), aff'd in part, rev 'din part, 
331 F.3d 918 (D.C. Cir. 2003). 

The agency's search was inadequate in both request 2016-ICF0-01568 
and request 2016-ICFO-O 1574. Review of the record raises substantial doubt 
about ICE's search and reveals the existence or likely existence ofresponsive 
documents that were not produced. 

A. First Request (2016-ICF0-1574): ICE Did Not Release 
Records Created Pursuant to Its Own Directive 

The first request (20 t 6-ICF0-1574) sought records and information 
that ICE is required to create under its own parole directive, but that were not 
released in either Response. Such information should have been released. 
Kronberg, 875 F. Supp. at 869-71. 

As set forth above, ICE Directive 11002.1 specifically requires the 
creation of three categories of documents ( 1) monthly reports by the ICE Field 
Office Directors on parole decisions; (2) related analyses by the Assistant 
Director for Operations, and (3) quality assurance reports by the Assistant 
Director for Operations. See ICE Directive I I 002. 1 ,r,r 8.11, 8.12. 

The Requesters sought all three categories of documents created from 
January 2010 to the present. Although ICE has produced monthly field office 
reports created between January and September 2015, it has yet to produce any 
reports created prior to January 20 I 5. Nor has it produced any analyses or 
quality assurance reports. Although the Requesters' first appeal specifically 
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challenged these failures, ICE's June 2016 production did not address them. 
Thus, the Requesters again ask that ICE respond to its entire request and 
produce all relevant records created from January 20 IO to the present. 

B. First Request (2016-ICF0-1574): The Monthly Reports 
Produced are Insufficient 

Furthermore, the monthly reports that ICE released in both productions 
are inadequate for several reasons. First, ICE included no index, lookup table, 
key, or glossary of terms. Therefore, the Requesters have no way to read 
numerous entries on the reports.8 Second, the monthly reports do not provide 
any other unique identifier to each individual case. As a result, it is impossible 
to analyze the data provided. Third, there are numerous discrepancies and 
ambiguities in the data that prevents even the simplest data analysis. See 
supra n.2 & 3; Exhs. Hand M. Each of these issues was raised in the 
Requesters' original appeal, but ICE failed to address any of these deficiencies 
in its second production. This supplemental infonnation is well within the 
scope of the original request as it is necessary to interpret the monthly 
reports. 9 

C. Second Request (2016-ICF0-1568): ICE Did Not Produce 
Responsive Documents Evidenced or Referenced in its 
Response. 

ICE's search for policy documents was inadequate. In its first 
response, ICE disclosed a 60-page PDF that included (I) a copy of ICE 
Directive 11002. l (which is already publicly available on line); (2) a lesson 
plan on noncitizens in the custody of state and local law enforcement; and (3) 
a lesson plan on prosecutorial discretion. See Exh. G. In ICE's second 
response, ICE produced no additional information relating to the request for 
policy documents. 

Clearly there is "substantial"- if not more serious-doubt that ICE 
conducted a reasonably adequate search. Hamdan, 191 F .3d at 771. First, 
ICE's own monthly reports list "enforcement priority" or "recent 
entrant/enforcement priority" or "enforcement priority I" as a reason for 
hundreds denials of parole. See Exh. H. This strongly suggests that there are at 

8 For example, without a lookup table, Requesters cannot reliably identify the code for each 
ICE field office; the reports also do not explain what "DCO" refers to, or why certain entries 
are listed as " NIA." 

9 For example, Requesters have received unique identifiers and look-up tables in order to 
facilitate statistical analysis in other FOIA requests without compromising the responsive 
agency's concerns regarding privacy and other issues. 
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least some "internal memoranda, guidelines, worksheets, training materials, 
reports, or other agency communications" on how the enforcement priorities 
are applied in parole decisions. Yet no such documents were produced. 

Moreover, it is highly unlikely that ICE does not have any other 
responsive records, given the breadth of the ICE Directive 11002. ]- which 
governs all ICE enforcement personnel- the fact that the Directive was issued 
more than six years ago, the scope of the Priorities Memo-which applies to 
all DHS personnel- and the scope of the FOIA Request. In Cir.for Nat. Sec. 
Studies, the plaintiffs challenged the adequacy of the Department of Justice's 
search for documents responsive to their request for "all policy directives and 
guidance issued to officials about making public statements or disclosures" 
about persons detained after Sept. I I, 200 I or about "sealing judicial or 
immigration proceedings." In response to that request, the DOJ had released 
only two documents: a two-page document from DOJ entitled "draft talking 
points" for the Attorney General; and (2) a memorandum via electronic mail 
from the Chief Immigration Judge. The district court found that this response 
was inadequate on several grounds. As the court reasoned: 

it is simply not credible that no other documents are responsive 
to Plaintiffs' request. Somehow all United States Attorneys 
Offices, all FBI offices, all INS offices, and all DOJ offices 
throughout the United States were told that matters related to 
those apprehended in connection with September 11, were to 
remain secret. How was this directive communicated? The 
Government never explains how widespread notification was 
accomplished without the use of a single document produced 
under FOIA. 

For the foregoing reasons, the Court concludes that the 
Government's search of "all policy directives and guidance 
issued to officials about making public statements or 
disclosures" with respect to the detainees or about "sealing 
judicial or immigration proceedings" was inadequate. The 
Government must conduct another search. 

Ctr. for Nat. Sec. Studies, 215 F. Supp. 2d at 110-11. 

Similarly in this case, it is highly likely there are additional "internal 
memoranda, guidelines, worksheets, training materials, reports, or other 
agency communications" on how the civil enforcement priorities are applied 
in parole decisions for noncitizens found to have a credible fear. Nonetheless, 
ICE disclosed only 60 pages of information, much of which is publicly 
available on JCE's website. 
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We therefore ask that ICE conduct another search for additional 
documentation in response to the request. 

II. ICE IMPROPERLY WITHHELD INFORMATION PURSUANT 
TO EXEMPTIONS 2, 6, 7(C) AND 7(E) 

Finally, ICE withheld portions of the records produced in response to 
both requests pursuant to 5 U.S.C. §§ 552(b)(2), (6), (7)(C) and (7)(E). The 
spreadsheets produced in ICE's first and second responses are marked with 
Exemptions (6) and (7)(C), and the December 2015 PDF document is marked 
with Exemptions (2), (6), (7)(C) and (7)(E). See Exhs. G and H. As noted in 
the Requesters' original appeal, this is improper because ICE merely asserts, 
without explanation, that certain information and/or records meet the 
standards outlined in 5 U.S.C. §552(b). It is well-settled that FOIA's 
"exemptions 'must be narrowly construed."' ACLU of N. Cal. v. FBI, No. C 
12-03728 Sl, 2014 WL 4629110 (N.D. Cal. Sept. 16, 2014), at *2 (quoting 
John Doe Agency v. John Doe Corp., 493 U.S. 146, 154 ( 1989)). "The 
government agency bears the ultimate burden of proving that a particular 
document or redaction falls within one of the nine statutory exemptions to the 
disclosure requirement." Id. at *3. Furthermore, in claiming a law enforcement 
exemption, the government must "establish a 'rational nexus' between 
enforcement of a federal law and the document for which an exemption is 
claimed." Church ofScientologyv. US. Dep't of Army, 611 F.2d 738, 748 
(9th Cir. 1980). 

For these reasons, Requesters once again ask that ICE disclose the 
portions of the records withheld pursuant to the FOIA Exemptions or, at a 
minimum, explain why its assertion of the Exemptions is proper. 

Thank you for your consideration and prompt attention to this request. 

Sincerely, 

~-2---
Michael K.T. Tan 
Staff Attorney 
ACLU Immigrants' Rights Project 
125 Broad Street, 18th Floor 
New York, New York 10004 
347-714-0740 
mtanfaaclu.org 
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Eunice Lee 
Co-Legal Director 
Center for Gender & Refugee Studies 
UC Hastings College of the Law 
200 McAllister Street 
San Francisco, CA 94 I 02 
415-581-8836 
leeeun ice'a'uchastings.edu 
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