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AMENDED PETITION FOR WRIT OF MANDATE AND REQUEST
FOR IMMEDIATE STAY OR INJUNCTIVE RELIEF

TO THE HONORABLE JUSTICES OF THE SUPREME COURT OF
CALIFORNIA:

PRELIMINARY AND JURISDICTIONAL STATEMENT

1. By this original Verified Petition for Writ of Mandate, Petitioners
Karen L. Strauss, Ruth Borenstein, Brad Jacklin, Dustin Hergert,
Eileen Ma, Suyapa Portillo, Gerardo Marin, Jay Thomas, Sierra
North, Celia Carter, Desmund Wu, James Tolen and Equality
California (“Petitioners™) hereby seek a writ of mandate pursuant to
California Constitution article VI, section 10 and California Code of
Civil Procedure Section 1085 enjoining State Registrar of Vital
Statistics of the State of California and Director of the California
Department of Public Health Mark B. Horton, MD, MSPH; Deputy
Director of Health Information & Strategic Planning of the
California Department of Public Health Linette Scott, MD, MPH;
and California Attorney General Edmund G. Brown Jr., all in their
official capacities (collectively, “Respondents”) from enforcing,
taking any steps to enforce, or directing any persons or entities to
enforce Proposition 8, the initiative measure entitled “Eliminates the
Right of Same-Sex Couples to Marry.” Proposition 8, based on
election results posted on the California Secretary of State’s official

website as of the morning of November 5, 2008 (see



http://vote.sos.ca.gov/props/index.html, as of 10:45 a.m., Nov. 5,
2008), appears to have received a majority of votes counted thus far
in the November 4, 2008 election. According to that website, not all
votes have yet been counted.

Petitioners also request that this Court issue an immediate injunction
or order staying the enforcement of Proposition 8 pending the
resolution of the instant Amended Petition and prohibiting
Respondents from taking any acts to enforce or from directing any
persons or entities to enforce Proposition 8 during the pendency of
these writ proceedings.

This Amended Petition is brought on the grounds that Proposition 8,
if it has been enacted, is invalid because it would constitute a
constitutional revision, not a constitutional amendment and, as such,
the California Constitution provides that it may not be enacted by
initiative.

Petitioners have no other plain, speedy or adequate remedy at law.
There are no administrative or other proceedings available to enjoin
the enforcement of Proposition 8.

Petitioners respectfully invoke the original jurisdiction of this Court
pursuant to California Constitution article VI, section 10; California
Code of Civil Procedure Section 1085; and Rule 8.490 of the
California Rules of Court. Petitioners invoke that jurisdiction

because the issues presented here are of great public importance and
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should be resolved promptly. It is in the public interest to resolve
the questions presented in this Amended Petition to provide certainty
regarding the rights of lesbian and gay couples in California to marry
and the validity or invalidity of Proposition 8.

This Amended Petition presents no questions of fact for the Court to

resolve in order to issue the relief sought.

THE PARTIES

Petitioners Karen L. Strauss and Ruth Borenstein are residents of the
City and County of San Francisco, California, and are a same-sex
couple who seek the right to marry notwithstanding the possible
passage of Proposition 8. Strauss and Borenstein are in a committed
relationship and wish to marry each other, but have not yet married
because their loved ones have been unable to travel to attend a
wedding in California between June and November of this year.
Because of the ill health of one of their parents, Strauss and
Borenstein are concerned that they may never be able to marry with
all three of their surviving parents present if they are required to wait
to marry until the instant Amended Petition is resolved. Strauss and
Borenstein have a deep interest in enforcing their fundamental right
to marry.

Petitioners Brad Jacklin and Dustin Hergert are residents of San

Jose, California, and are a same-sex couple who seek the right to

-3-



10.

marry notwithstanding the possible passage of Proposition 8.
Jacklin and Hergert are not registered as domestic partners because
they consider domestic partnership to be a separate and unequal
status. They are in a committed relationship and wish to marry each
other in the future. Jacklin and Hergert have a deep interest in
enforcing their fundamental right to marry.

Petitioners Eileen Ma and Suyapa Portillo are residents of South
Pasadena, California, and are a safne-sex couple who seek the right
to marry notwithstanding the possible passage of Proposition 8. Ma
and Portillo are in a committed relationship and wish to marry each
other in the future, in part to ensure that their relationship is
recognized by states that recognize marriages and not domestic
partnerships. Ma and Portillo have a deep interest in enforcing their
fundamental right to marry. |

Petitioners Gerardo Marin and Jay Thomas are residents of the City
and County of San Francisco, California, and are a same-sex couple
who seek the right to marry notwithstanding the possible passage of
Proposition 8. Marin and Thomas wish to marry each other in the
future but have not yet done so because they have not had time to
complete the pre-marriage steps that are prescribed by their religion.
Marin and Thomas have a deep interest in enforcing their

fundamental right to marry.



11.

12.

13.

14.

Petitioners Sierra North and Celia Carter are residents of the City of
Oakland, California, and are a same-sex couple who seck the right to
marry notwithstanding the possible passage of Proposition 8. North
and Carter are in a committed relationship and have jointly adopted a
son. North and Carter wish to marry each other in the future, in part
because they wish to raise their child and any other children they
may adopt or have as a married couple. North and Carter have a
deep interest in enforcing their fundamental right to marry.
Petitioners Desmund Wu and James Tolen are residents of Los
Angeles, California, and are a same-sex couple who seek the right to
marry notwithstanding the possible passage of Proposition 8. Wu
and Tolen are in a committed relationship and wish to marry each
other in the future, in part because they wish to adopt children as a
married couple. Wu and Tolen have a deep interest in enforcing
their fundamental right to marry.

Petitioner Equality California is an organization that represents its
members in this action. Equality California’s members include
registered voters in every county in the State of California, as well as
lesbian and gay individuals who wish to marry in the future, some of
whom currently are in registered domestic partnerships and some of
whom are not.

Respondent Mark B. Horton, MD, MSPH (“Horton™) is the Director

of the California Department of Public Health and, as such, is the
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15.

16.

17.

State Registrar of Vital Statistics of the State of California. Horton
is sued in his official capacity. It is Horton’s legal duty, among
other things, to prescribe and furnish the forms for the application
for license to marry, the certificate of registry of marriage including
the license to marry, and the marriage certificate.

Respondent Linette Scott, MD, MPH (“Scott”) is the Deputy
Director of Health Inforrhation & Strategic Planning for the
California Department of Public Health. Scott is sued in her official
capacity. Upon information and belief, Scott reports to Respondent
Horton, and is the California Department of Public Health official
responsible for prescribing and furnishing the forms for the
application for license to marry, the certificate of registry of
marriage including the license to marry, and the marriage certificate.
Respondent Edmund G. Brown Jr. (“Brown”) is the Attorney
General of the State of California. Brown is sued in his official
capacity. It is Brown’s legal duty, among other things, to ensure that
the laws of the State of California are uniformly and adequately

enforced.

FACTS
As of the morning of November 5, 2008, it appears that
Proposition 8 received a majority of “yes” votes so far counted in the
November 4, 2008 election. (See
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18.

19.

20.

http://vote.sos.ca.gov/props/index.html, as of 10:45 a.m., Nov. 5,
2008.) Proposition 8 is an initiative measure that seeks to change the
California Constitution by inserting a new section, Section 7.5, in
Article I that would state: “Only marriage between a man and a
woman is valid or recognized in California.” The Official Title and
Summary of Proposition 8, prepared by Respondent Brown, state
that the measure would “[e]liminate the right of same-sex couples to
marry in California.”

Couples who have not yet been able to marry may never be able to
marry in California if they are forced to wait for the resolution of the
instant Amended Petition. For example, the unexpected death of one
member of a couple during the pendency of this Amended Petition
could foreclose the possibility of the couple’s marriage altogether.
Other couples’ marriage plans may be significantly compromised by
having to wait for the resolution of the instant Amended Petition.
Individuals who have had to delay their wedding because a family
member is ailing may not be able to marry while that family member
is still alive if they are forced to wait for the resolution of the instant
Amended Petition.

Couples who have not yet been able to marry will be foreclosed
from designating and declaring their relationship as a marriage, and
thereby foreclosed from exercising their expressive and associational

rights.



21.

22.

23.

24.

CLAIMS ASSERTED

Proposition 8, if it truly has been enacted, would constitute a
revision of the California Constitution because it alters underlying
principles on which the California Constitution is based and makes
far-reaching changes to the nature of our basic governmental plan by
severely compromising the core constitutional principle of equal
protection of the laws, depriving a vulnerable minority of
fundamental rights, inscribing discrimination based on a suspect
classification into the Constitution, and destroying the courts’
quintessential power and role of protecting minorities and enforcing
the guarantee of equal protection under the law.

Petitioners, the residents of the State of California and others will
suffer irreparable injury and damage unless this Court intervenes and
directs Respondents to desist from enforcing Proposition 8 and to
desist from directing others to enforce Proposition 8.

Petitioners, the residents of the State of California and others will
suffer irreparable injury and damage unless this Court stays the
enforcement of Proposition 8 immediately and pending resolution of
these proceedings.

Petitioners believe that there is no requirement in this circumstance
to plead demand and refusal. Without prejudice to that position,
Petitioners allege that any demand to Respondent to act or refrain

from taking action as described in Paragraph 1 in the Relief Sought
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below would have been futile if made, and that only a court order

will cause Respondents to refrain from taking those actions.

RELIEF SOUGHT

Wherefore, Petitioners request the following relief’

1. That this Court forthwith issue a writ of mandate directing
Respondents:
a. To take all actions necessary to ensure that marriage

certificates continue to be issued to couples regardless of the
respective sexes of the parties to the marriage;

b. To desist from any act enforcing Proposition 8, giving effect
to the terms of Proposition 8, or directing any other person or
entity to enforce or give effect to the terms of Proposition;

C. Or in the alternative, to show cause before this Court at a
specified time and place why Respondents have not done so;

2. That this Court issue an order, if it is confirmed subsequent to the
filing of this Amended Petition that Proposition 8 did in fact receive

a majority of the votes cast, declaring that Proposition 8 is null and

void in its entirety, and.that Proposition 8 was not an amendment to

the California Constitution but instead attempted to effect a revision
of the Constitution without complying with the constitutionally
mandated procedures for enactment of a revision set forth in Article

XVIII of the California Constitution.
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That, upon Respondent’s return to the alternative writ, a hearing be
held before this Court at the earliest practicable time so that the
issues involved in this Amended Petition may be adjudicated
promptly, and if this Court deems appropriate, pursuant to an
expedited briefing and hearing schedule;

That, pending such return and hearing, the Court grant an immediate
injunction or order staying the enforcement of Proposition 8 pending
the resolution of the instant Amended Petition and prohibiting
Respondents from taking any acts to enforce or from directing any
persons or entities to enforce Proposition 8 during the pendency of
these writ proceedings;

That, following the hearing upon this Amended Petition, and if it is
confirmed subsequent to the filing of this Amended Petition that
Proposition 8 did in fact receive a majority of the votes cast, the
Court issue a peremptory writ of mandate directing Respondents not
to enforce Proposition 8, and to desist in any act in aid of enforcing
Proposition 8;

That Petitioners be awarded their attorneys’ fees and costs of suit;
and

For such other and further relief as the Court may deem just and

equitable.
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VERIFICATION

I, Karen L. Strauss, declare:

I am a Petitioner in the above-entitled action. I have read the
foregoing Amended Petition for Writ of Mandate and know the contents
thereof. I am informed and believe and based on said information and

belief allege that the contents therein are true.

I declare under penalty of perjury that the foregoing is true and

correct. Executed in San Francisco, California on November 5, 2008.

f L G

Karen L. Strauss

<11 -



MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF AMENDED PETITION FOR EXTRAORDINARY RELIEF,
INCLUDING WRIT OF MANDATE AND REQUEST FOR
IMMEDIATE STAY OR INJUNCTIVE RELIEF

I. Introduction

Proposition 8 is invalid under the California Constitution.
Proposition 8, unlike any other constitutional initiative of which Petitioners
are aware, eliminates a fundamental right' — the right to marry — and it
does so only with respect to a subset of Californians — lesbian and gay
people — who “historically [have] been subjected to invidious and
prejudicial treatment.” (/n re Marriage Cases (2008) 43 Cal.4th 757, 840
(hereafter Marriage Cases).) If given effect, Proposition 8 would work a
dramatic, substantive change to our Constitution’s “underlying principles”
of individual equality, on a scale and scope never previously condoned by
this Court.  (Livermore v. Waite (1894) 102 Cal. 113, 117-119
(Livermore).) And, because it would prohibit California courts from
exercising their core, traditional, constitutional role of protecting the
established equality rights of a minority defined by a suspect classification,
Proposition 8 also would effect a “far reaching change[] in the nature of our

basic governmental plan.” (See Amador Valley Joint Union High School

! Petitioners in this action challenge Proposition 8 because it

purports to eliminate the right of lesbian and gay couples to marry. As the
California Attorney General has publicly acknowledged, Proposition 8 is
not a retroactive measure and thus does not apply to marriages of same-sex
couples existing as of November 4, 2008.
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Dist. v. State Bd. of Equalization (1978) 22 Cal.3d 208, 223 (hereafter
Amador Valley).)

For these reasons, Proposition 8 must be deemed to constitute a
“revision” of the Constitution, as opposed to a mere “amendment.”
Although section 3 of article XVIII confers on the people the power to
“amend” our Constitution by initiative, “revisions” properly may be
accomplished only through the deliberative process established in sections
1 and 2 of article XVIII. Because none of the steps necessary to effect a
“revision” have taken place here, Proposition 8 is invalid in its entirety.

There can be no question that Proposition 8’s validity is “of
sufficient public importance” to be taken under this Court’s original
jurisdiction. (Legislature v. Eu (1991) 54 Cal.3d 492, 500.) This Court
exercises its original jurisdiction where, as here, it can be “uniformly
agreed that the issues are of great public importance and should be resolved
promptly.” (Ibid. [quoting Raven v. Deukmejian (1990) 52 Cal.3d 336,
340] [exercising original jurisdiction of matter challenging constitutionality
of initiative measure] (hereafter Raven).) This Amended Petition presents
issues of the utmost public importance, including the impermissible
revision of the California Constitution and the abrogation of our
Constitution’s most fundamental principles. These include equal protection
and the responsibility of the courts to interpret and enforce the equal
protection rights of individuals and minorities, particularly where, as is the

case here, both fundamental rights and a suspect classification are involved.
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This Court has regularly exercised its original jurisdiction to consider
challenges to initiative amendments. (/bid.; see also Brosnahan v. Brown
(1982) 32 Cal.3d 236, 241.) The voters in this election and, in particular,
lesbian and gay individuals and couples who are most directly affected by
Proposition §, are entitled to know whether the voters “have adopted a
valid” amendment. (People v. Frierson (1979) 25 Cal.3d 142, 172
(hereafter Frierson).) This Court accordingly should exercise its original
jurisdiction to provide its guidance on the important issues presented by
this Amended Petition “at the earliest practicable opportunity.” (/bid.) In
addition, as explained in section III below, because enforcement of
Proposition 8 will cause irreparable harm to same-sex couples and their
families whereas staying the enforcement of Proposition 8 will cause no
countervailing harm, this Court should grant Petitioners’ request for a stay
of the enforcement of Proposition 8 pending the adjudication of the
initiative’s constitutionality.

II.  This Court Should Grant The Writ Because Proposition 8 Is An
Invalid Revision of the California Constitution. -

Proposition § denies the fundamental right to marry to a minority
group based on a classification this Court has deemed to be suspect under
the equal protection guarantee of the California Constitution. For the
reasons stated below, this Court should hold that Proposition 8 constitutes
an attempted revision of our state Constitution, rather than an amendment,

and therefore is invalid because it was not enacted through the process
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required for a revision by sections 1 and 2 of article XVIII of the California
Constitution. A proposed change to our state Constitution that seeks to
elaborate or improve upon existing constitutional principles can be enacted
through the initiative process. But a rﬁeasure, such as Proposition 8, that
seeks to change the “underlying principles” upon which the Constitution is
premised (Livermore, supra, 102 Cal. at pp. 117-119), and that would make
“far reaching changes in the nature of our basic governmental plan”
(Amador Valley, supra, 22 Cal.3d at p. 223), must follow a more
deliberative procedure, requiring approval by two-thirds of both houses of
the Legislature to submit the measure either to the voters or to a
constitutional convention. (Cal. Const., art. XVIII, §§ 1-3.)

Although Proposition 8 is couched in deceptively terse language, its
implications for our constitutional scheme are far reaching and profound.
Proposition 8 seeks to add the following provision to the California
Constitution: “Only marriage between a man and a woman is valid or
recognized in California.” That provision is identical to the text of former
Family Code section 308.5, which this Court previously found to be
unconstitutional. (Marriage Cases, supra, 43 Cal.4th 757.) Like that
former statute, Proposition 8 would establish a facial classification based on
sexual orientation in order to mandate government discrimination against

gay and lesbian people with respect to the fundamental right to marry.’ In

> (Seeid. at p. 840 [“Just as a statute that restricted marriage only to
couples of the same sex would discriminate against heterosexual persons on
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this case, however, Proposition 8 seeks to inscribe that discriminatory
classification into our state’s Constitution.

If permitted to stand, Proposition 8 would strike directly at the
foundational constitutional principle of equal protection in a manner that far
transcends its immediate impact on a particular group, by establishing that
an unpopular group may be selectively stripped of fundamental rights by a
simple majority of voters. In In re Marriage Cases, this Court held that the
California Constitution subjects go?emment classifications based on sexual
orientation to strict scrutiny and that gay and lesbian individuals and
couples must have an equal opportunity to enjoy the fundamental right to
marry, which derives from the constitutional guarantees of privacy,
autonomy, freedom of intimate association and expression, and due
process. (Marriage Cases, supra, at pp. 822-823, 839-844.) Proposition 8
would not affect this Court’s holding that government discrimination based
on sexual orientation is subject to strict scrutiny; however, if permitted to
take effect, Proposition 8 would create an exception to the requirement of
heightened scrutiny for laws that discriminate based on sexual orientation
with respect to the fundamental right to marry. In essence, Proposition 8

would prohibit California courts from interpreting or enforcing the

the basis of their heterosexual orientation, the current California statutes
realistically must be viewed as discriminating against gay persons on the
basis of their homosexual orientation.”] [citation omitted].)
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requirement of equal protection for lesbian and gay persons seeking to
exercise the fundamental right to marry.

Such an attempt to mandate government discrimination against a
vulnerable minority in our state’s Constitution, and to prevent the courts
from fulfilling their quintessential constitutional role of protecting
minorities, would work such a drastic change in our constitutional system
that it must be regarded as a revision rather than an amendment. It is
antithetical to our constitutional tradition to single out a particular group on
the basis of a suspect classification in order to deprive its members of an
“inalienable” right, such as the right to marry, that “embodies fundamental
interests of an individual that are protected from abrogation or elimination
by the state” under the privacy and due process provisions of article .
(Marriage Cases, supra, at pp. 810, 818.) Such a change would discard
core “underlying principles” on which the California Constitution rests and
would alter the structural premise that equal protection, and other
fundamental guarantees, belong to all, not just to those favored by the
majority. It would also disrupt the system of checks and balances
mandated by the California Constitution by undermining the courts’
traditional and essential authority to interpret and enforce the foundational
requirement of equal protection, particularly where the government not
only prohibits a minority from exercising a fundamental right, but does so

on the basis of a suspect classification. Article XVIII does not permit such
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a far reaching and profound change to our Constitution to be accomplished
through the initiative process.

This case presents an issue not directly addressed in any of this
Court’s prior decisions construing Article XVIII: whether the initiative
process may be used to enshrine in our Constitution discrimination against
a disfavored minority with regard to a fundamental right. But the decisions
in this Court’s other cases provide helpful guidance by focusing the
relevant inquiry on whether an initiative would contradict “a preexisting
fundamental principle of constitutional jurisprudence” in a manner that
“substantially alters the preexisting constitutional scheme.” (Raven, supra,
at p. 354.) Based on that standard, it is apparent that, by effectively
eliminating the courts’ ability to enforce the guarantee of equal protection
for gay and lesbian persons with respect to the fundamental right to marry,
Proposition 8 substantially alters our constitutional scheme and thus may
not be enacted through the initiative process.

A. The People Of California Intended Article XVIII To

Require A More Deliberative Process For Far-Reaching
Changes To The Underlying Principles Or The Nature Of
The Basic Governmental Plan Of The California

Constitution.

1. Article XVIII Prohibits Revision Of The California
Constitution By Initiative.

Article XVIII of the California Constitution provides that the
Constitution may be amended by initiative; however, it may be revised only

by the Legislature’s submission of a proposed revision to the people, or
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through a constitutional convention and popular ratification. (Cal. Const.,
art. XVIII, §§ 1-3.) This Court has explained that “[t]he differentiation
required [between ‘amend’ and ‘revise’] is not merely between two words;
more accurately, it is between two procedures and between their respective
fields of applicaﬁon. ... [T]here [is] a real difference between amendment
and revision.” (McFadden v. Jordan (1948) 32 Cal.2d 330, 347 (hereafter
McFadden).)

In Livermore, supra, 102 Cal. 113, this Court held that the
“underlying principles” of the Constitution are meant to be of a “permanent
and abiding nature.” (/d. at pp. 118-119.) Accordingly, an “amendment
implies such an addition or change within the lines of the original
instrument as will effect an improvement, or better carry out the purpose
for which it was framed.” (/d. at p. 119.) In contrast, a revision
substantially alters those underlying principles or makes “far reaching
changes in the nature of our basic governmental plan.” (4mador Valley,
supra, 22 Cal.3d at p. 223.)

This Court has held that “our analysis in determining whether a
particular constitutional enactment is a revision or an amendment must be
both quantitative and qualitative in nature.” (/bid.) “Substantial changes in
either respect could amount to a revision.” (Raven, supra, 52 Cal.3d at
p. 350, italics added.) Of particular relevance here, “even a relatively

simple enactment may accomplish such far reaching changes in the nature
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of our basic governmental plan as to amount to a revision.” (Amador
Valley, supra, at p. 223.)

In Raven, for example, the Court struck down an initiative that
would have made certain rights of criminal defendants under the California
Constitution coextensive with rights under the federal Constitution. (52
Cal.3d at p. 350.) The Court held that the qualitative effect of that measure
was significant because of its “formidable impact . . . on the constitutional
rights of criminal defendants” and on the role of the courts. (/d. at pp. 350-
351.) The Court explained that, as a result of Proposition 115, “California
courts in criminal cases would no longer have authority to interpret the state
Constitution in a manner more protective of defendants’ rights than
extended by the federal Constitution, as construed by the United States
Supreme Court.” (/d. at p. 352.) That change “would substantially alter the
substance and integrity of the state Constitution as a document of
independent force and effect.” (/bid.) “From a qualitative standpoint,” the
Court concluded, “the effect of Proposition 115 is devastating.” (/bid.)

As explained in sections III.LB and IHLC Below, even more
profoundly than the initiative at issue in Raven, Proposition 8, by seeking to
limit equal access to a fundamental right based on a suspect classification,
would have a “formidable impact” both on fundamental principles of the
California Constitution and the role of the Judiciary in “interpreting and
enforcing state constitutional protections.”  (/d at pp. 350, 354.)

Proposition 8 accordingly must be found to be invalid.
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2. This Court Has A Duty To Enforce The Provisions
Of Article XVIIL.

This Court has an obligation to enforce the distinction between
amendments and revisions that the people of California established in
Article XVIII of the California Constitution. As the decisions of this Court
reflect, the greater protections afforded by the revision process were
designed by the people to serve an important gate-keeping function to
protect the most fundamental constitutional precepts from being altered
through hasty or intemperate action by a momentary political majority.

In In re Marriage Cases, this Court held that “the provisions of the
California Constitution itself constitute the ultimate expression of the
people’s will, and that the fundamental rights embodied within that
Constitution for the protection of all persons represent restraints that the
people themselves have imposed upon the statutory enactments that may be
adopted either by their elected representatives or by the voters through the
initiative process.” (Marriage Cases, supra, 43 Cal.4th at p. 852.)
Likewise, the requirement that a revision of our Constitution may be
accomplished only by legislative submission to the voters or a
constitutional convention represents a restraint that the people themselves
have imposed upon proposed changes to the state Constitution that are
especially significant or far reaching.

More than a century ago, this Court explained:

The very term “constitution” implies an instrument of a
permanent and abiding nature, and the provisions contained
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therein for its revision indicate the will of the people that the
underlying principles upon which it rests, as well as the
substantial entirety of the instrument, shall be of a like
permanent and abiding nature.

(Livermore, supra, 102 Cal. at pp. 118.)’ Writing after the adoption of the
constitutional provision permitting amendment by initiative, the Court
further explained:
The people of this state have spoken; they made it clear when
they adopted article XVIII and made amendment relatively
simple but provided the formidable bulwark of a
constitutional convention as a protection against improvident

or hasty (or any other) revision, that they understood there
was a real difference between amendment and revision.

(McFadden, supra,32 Cal.2d at p. 347.) In adopting article XVIII, the
people wisely acted to guard against temporary majoritarian sentiments that
could threaten the integrity of our Constitution and its most fundamental
values. That expression of the people’s will is entitled to the highest
respect from the courts of our state.

The people’s considered action in forging a critical distinction
between revisions and amendments demonstrates that they share the
conclusion of former Chief Justice Traynor, that if a Constitution “is to
retain respect it must be free from popular whim and caprice which would

make of it a mere statute.” (Roger Traynor, Amending the United States

> The constitutional provisions granting initiative power to the voters
were added to the Constitution after Livermore; however, they were
“understood to have been drafted in the light of the Livermore decision”
and they maintain the same distinction between a revision and an
amendment. (See McFadden, supra, 32 Cal.2d at pp. 333-334.)
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Constitution (1927) (unpublished Ph.D. thesis, University of California
(Berkeley) [quoted in Rachel A. Van Cleave, 4 Constitution in Conflict:
The Doctrine of Independent State Grounds And The Voter Initiative In
California (1993) 21 Hastings Const. L.Q. 95, 98, fn. 19].) If the people of
California had wished to retain the power to make substantial, far-reaching
changes to the underlying principles or the nature of the basic governmental
plan of the Constitution by mere majority vote of the electorate, they could
have done so. Their intentional choice to impose restraint on the power of
a temporary majority of voters to make significant changes to the
fundamental principles of the California Constitution must be recognized
and given proper effect. For the reasons set forth below, the Court should
enforce the distinction set out by the people and hold that Proposition 8
would effect a constitutional revision and therefore cannot be enacted
through the less protective amendment process.

B. Proposition 8 Is A Revision Because It Subverts The

Fundamental Principle Of Equal Protection And Removes
A Ceritical Structural Check On The Exercise Of Majority
Power.

If pennitted to stand, Proposition 8 would subvert the fundamental
principle of equal protection, which is not merely a “rule for decision” but
“an informing principle” that permeates every facet of our constitutional
system.  (Karst, Foreword: Equal Citizenship Under the Fourteenth

Amendment (1977) 91 Harv.L.Rev. 1, 40, 42, italics added (hereafter

Karst).)  The requirement of equal protection is embodied in the
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