December 4, 2015

Via electronic mail, U.S. mail, and facsimile

Mr. Brian N. Winstead
Superintendent

Enterprise Elementary School District
1155 Mistletoe Ln.

Redding, CA 96002-0749
bwinstead@eesd.net

Dear Superintendent Winstead:

It has come to our attention that Boulder Creek Elementary School in your district is planning to
use Elevate Campus Connect (“Elevate”) to provide sexual health education instruction, starting
next week. Based on a letter sent to parents and Elevate’s website, it appears that the planned
instruction will violate the requirements of California Education Code sections 51930-51939,
which were enacted to ensure the health of California students.

We therefore urge you to act immediately to suspend the planned instruction by Elevate
Campus Connect at Boulder Creek and any other schools in your district, and to adopt instead a
plan for sexual health instruction that complies with California law. Although we hope by this
letter to avoid unnecessary legal action, if you do not confirm your planned compliance with
California law by December 8, 2015, we will have to consider all options for ensuring
compliance, including litigation.

Elevate Campus Connect’s Sexual Health Instruction Violates California Law

It is our understanding the Elevate Campus Connect will be providing sexual health education to
students in your district from December 7-9, 2015. We have been provided with a copy of a
letter that was sent to parents describing Elevate’s planned instruction and asking parents to
provide active consent to their student’s participation (“Elevate letter”). A copy of this letter
has been enclosed for your reference. Based on the information in this letter as well as the
information on Elevate’s website,! it appears that Elevate’s sexual health instruction will violate
numerous provisions of California law.

! Elevate Camps, “Elevate Campus Connect,” http://www.elevatecamps.org/campus.html.




The California Education Code sets out comprehensive and specific requirements for schools
regarding sexual health and HIV prevention education. See Cal. Ed. Code §§ 51930-51939.
Unfortunately, Elevate’s sexual health instruction does not appear to meet these requirements
in a variety of ways, including:

1. “Abstinence-only” instruction. It appears from both the Elevate letter and Elevate’s
website that Elevate’s planned sexual health instruction teaches only about
abstinence, and does not provide any information about other forms of
contraception. The Elevate letter states that the Elevate program is based on the
definition of abstinence education provided by the U.S. Congress regarding the use
of Title V Section 510 funding. This definition explicitly excludes instruction about
contraception and states that the education “has as its exclusive purpose, teaching
the social, psychological, and health gains to be realized by abstaining from sexual
activity.”? The Education Code, however, requires that all California public schools
choosing to provide sexual health education must include instruction on all FDA-
approved methods of contraception.® A May 4, 2006 guidance letter from the
California Department of Education (CDE) explicitly states that sexual health
education may not be abstinence-only.* The California Department of Education also
states that “The federal guidelines for abstinence-only education are inconsistent
with California Education Code.” ®

2. Medically inaccurate information. It appears from the Elevate letter that Elevate’s
planned sexual health instruction will cover the “definition of abstinence,” the
"consequences of sex outside of marriage," and “secondary virginity.” The federal
definition of abstinence on which the Elevate program is based includes statements
such as “sexual activity outside of the context of marriage is likely to have harmful
psychological and physical effects.”® This claim is not supported by data, which
means it does not comply with the Education Code’s requirement that sexual health
education in California public schools be “medically accurate and objective.””
Similarly, “secondary virginity” is a term that is not grounded in public health

2 Social Security Act § 510(b)(2)(A) (codified at 42 U.S.C. § 710 (2015)).

3 CaL. Ebuc. CoDE § 51933(b)(10).

4 California Department of Education (CDE), “Letter from Jack O’Connell, State Superintendent of Public Education”
(May 4, 2006), http://www.cde.ca.gov/Is/he/se/preveducationlir.asp.

5 CDE, “Checklist for Guest Speakers-Comprehensive Sexual Health Education and HIV/AIDS Instruction,”
http://www.cde.ca.gov/Is/he/se/guestspeakercheck.asp.

6 Social Security Act § 510(b)(2)(E) (codified at 42 U.S.C. § 710(b)(2)(E) (2015)).

7 CaL Epuc. Copt § 51933(b)(2). For purposes of sexual health education, “medically accurate” is defined as
“verified or supported by research conducted in compliance with scientific methods and published in peer-
reviewed journals, where appropriate, and recognized as accurate and objective by professional organizations and
agencies with expertise in the relevant field, such as the federal Centers for Disease Control and Prevention, the
American Public Health Association, the American Academy of Pediatrics, and the American College of
Obstetricians and Gynecologists.” CaL. Ebuc. Cope § 51931(f).




science, is not objective or fact-based, and is shaming of students who may have
engaged in sexual activity—particularly those who have been sexually abused.

3. Reflects or promotes bias against same-sex relationships. In several places, the
Elevate letter’s description of its planned sexual health instruction refers to
relationships only in the context of heterosexual couples (e.g., the “perfect
boyfriend/girlfriend vs. husband/wife” activity). Under the Education Code,
however, sexual health education instruction and materials used in California public
schools may not reflect or promote bias against any person on the basis of sexual
orientation and must be appropriate for use with students of all sexual orientations.?
Even references to marriage in the district’s parental notification letter as well as in
the definition of “abstinence education” on Elevate’s website are clearly references
to heterosexual marriage only.

4. Fails to include instruction on other topics required by the Education Code. As
reflected in the Elevate letter, Elevate’s planned sexual health instruction fails to
include instruction or materials on the following topics required by California law in
all California public schools that choose to provide sexual health education:

e Promoting communication with parents or guardians about human sexuality;®
and

e California's safe surrender law.1°

5. Requires active parental opt-in consent for sexual health education. The Elevate
letter includes a form for parents to sign and return, indicating permission for
students to participate in the district’s sexual health education. The Education Code
prohibits California public schools from requiring affirmative parental consent for
sexual health education.?

The comprehensive and specific requirements of California’s law regarding sexual health
instruction have been in place for well over a decade, and school districts in California have
found the costs of failing to follow the law’s requirements in this regard to be substantial.
Earlier this year, a Fresno Superior Court awarded the ACLU and pro bono counsel over
$450,000 in attorneys’ fees for litigation against a school district for failure to comply with
California’s sexual health instruction laws.?

We are writing now because we hope to avoid unnecessary legal action. Because Elevate’s
planned sexual health instruction is scheduled to take place next week, please contact us no

8 CAL. Epuc. Copk §§ 51933(b)(4), (d)(2).

% CaL. Epuc. Copk § 51933(b)(6).

10 CaL. EDuC. CobE § 51933(b)(12).

1 CaL. Ebuc. CODE § 51938.

12 Notice of Entry of Order (May 4, 2015), American Academy of Pediatrics v. Clovis Unified Sch. Dist., No.
12CECG02608, available at: https://www.aclunc.org/sites/default/files/Clovis Ruling 05_04 2015.pdf




later than Tuesday, December 8, 2015 to let us know what next steps the district plans to take
to ensure that its sexual health instruction complies with California law. If you have any
questions, please do not hesitate to reach me by phone or email at (559) 554-2994 and
jchou@aclunc.org.

Attachments: 1. Elevate Campus Connect Parent Letter
2. Informed Consent for Participation

Sincerely,

(i

nifer Chou .
Reproductive Justice Attorney
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