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No. S203526
(Court of Appeal No. CO7 0851) -

' IN THE SUPREME COURT OF
THE STATE OF CALIFORNIA

. BRADLEY S. WINCHELL,
Petitioner,

V.

MATTHEW CATE, Secretary, California
Department of Corrections and Rehablhtatlon
and
CALIFORNIA DEPARTMENT OF CORRECTIONS AND
REHABILITATION,

- Respondents,

MICHAEL ANGELO MORALES,
Real Party in Interest.

MOTION FOR JUDICIAL NOTICE

Pursuant to California Evidence Code Sections 452(d) and
459, as well as Rule 8.252(a) of the Califo_rnia Rules of Court,
Real Party in Interest Michael Angelo Morales respectfully
requests this Court take judicial notice of the documents
attached hereto as Exhibits A and B.

The documents are authenticated by the declaration of -
Sara J. Eisenberg, which follows. '

These documents are relevant to the above-captioned mat-
ter because they relate to actions currently underway by the
California Department of Corrections and Rehabilitation
(“CDCR”) to effectuate Penal Code 3604, establish a lethal



injection protocol and carry out executions. See CAL. R. CT.
8.252(a)(2)(A). -

~ Neither document was originally presented in a trial court
in this case because Petitioner sought original review of this
matter on April 19, 2012, in the Court of Appeal, Third
Appellate District. See Declaration of Sara J. Eisenberg
(“Eisenberg Decl.”) {5 '

Exhibit A was presented to the Court of Appeal in this
case, which took judicial notice of the document. See id. I6;
see also CAL. R. CT. 8.252(a)(2)(B). |

Exhibit B, which was not presented to the Court of Appeal
in this case, relates to proceedings that occurred after the
Court of Appeal summarily denied the Petition for Writ of
Mandate. See Eisenberg Decl. {7; see also CAL. R. CT. ,
8.252(a)(2)(C). o o

Exhibit A is a copy of the Notice of Appeal, filed in the
Superior'Court of Marin County on April 26, 2012, in the
matter of Sims v. California Department of Corrections and
Rehabilitation, giving notice that “defendants the California
Department of Corrections and Rehabilitation and its Secre-
tary, Matthew Cate, appeal to the Court of Appeal for the
First District from the judgment filed on February 21, 2012,
in favor of plaintiff Mitchell Sims.” It further states that,
pending appellate review, “the California Department of Cor-
rections and Rehabilitation will also begin the process of con-
sidering alternative regulatory protocols, including a one-drug
protocol, for carrying.out the death penalty.” -

Exhibit B is a copy of the Declaration of Thomas S.
Patterson, Supervising Deputy Attorney General for the State
of California, submitted on July 13, 2012, to the Superior
Court of Los Angeles County in the matter of People v. Sims,
No. A691707, stating that “[the] CDCR is already considering
the relief that the Los Angeles District Attorney seeks,



namely, the development of a single-drug protocol [for carry-
ing out lethal injections].” -

Evidence Code Section 452(d) authorizes this Court to
take judicial notice of “[r]ecords of . . . any court of this state.”
Evidence Code 452(h) authorizes this Court to take judicial -
notice of “[flacts and propositions that are not reasonably
subject to dispute and are capable of immediate and accurate
determination by resort to sources of reasonably indisputable
accuracy.” Exhibits A and B reflect official records of courts of
this state. The statements contained within them are “not
reasonably subjeét to dispute.”

DATED: July 16, 2012.
Respectfully,

MCBREEN & SENIOR
DAVID A SENIOR

DAVID A. S" ENIOR

Attorneys for Real Party in
Interest Michael Angelo Morales

31919627vF



DECLARATION OF SARA J. EISENBERG

I, Sara J. Eisenberg, declare:~
1. Iam an attorney admitted to practice before the Bar of

- the State of California. I am an associate with the law firm of
“Arnold & Porter LLP, attorneys for Mitchell Sims in Sims .

California Department of Corrections and Rehabilitation,
Marin Coﬁnty‘ Superior Court case number CIV1004019, and
I have appeared on Mr. Sims’s behalf in recent proceedings
initiated by the Los Angeles County District Attorney in
People v. Sims, Los Angeles County Superior Court case
number A591707. I make this Declaration upon personal
knowledge and, if called upon to testify, could and would tes-
tify competently hereto. -

2. As counsel of record for Mr. Sims in Sims v. California
Department of Corrections and Rehabilitation, I was served
by the CDCR with a copy of the document attached hereto as
Exhibit A, which is also in the Marin County Superior Court’s

~ file.

3. Iwas also served by the CDCR with a copy of the docu-

‘ment attached hereto as Exhibit B, which is also in the Los

Angeles County Superior Court’s file.
‘4. The documents attached as Exhibits A and B are true
and correct copies of the documents with which I was served.-
5. Neither Exhibit A nor Exhibit B was presented to a
trial court.
6. Exhibit A was presented to the Court of Appeal, and
judicial notice of the document was taken by that court.



7. Exhibit B, which was not presented to the Court of
Appeal, was filed in the Los Angeles County Superior Court
after the Court of Appeal summarily denied the Petition for
Writ of Mandate. |

I declare under penalty of perjury under the laws of the
State of California that the foregoing is true and correct.

Executed this 16th day of July, 2012, in San Francisco,

| @///\

L) SARA J”EISENBER

31919627vF



EXHIBIT A



3

<N oy L bW

10

11

12
13
14

15
16

17

18

19

20

21

22
23
24
25

26

27

28

KaMALA D. HARRIS

Attorney General of California

THOMAS S. PATTERSON . -
Supervising Deputy Attorney General

State Bar No. 202890

455 Golden Gate Avenue, Suite 11000

San Francisco, CA 94102-7004

Telephone: (415) 703-5727

Fax: (415) 703-5843 :

E-mail: Thomas.Patterson@doj.ca.gov
Attorneys for Defendants
California Department of Corrections and
Rehabilitation and Matthew Cate

(Exempt from ﬁling fees—
| : Gov. Code, § 6103.)

SUPERIOR COURT OF THE STATE OF CALIF‘ORNIA
COUNTY OF MARIN

MITCHELL SIMS, | | Case No. CIV1004019
Plaintiff, | NOTICE OF APPEAL

CALIFORNIA DEPARTMENT OF
CORRECTIONS AND
REHABILITATION, et al.,

Defendants.

TO THE CLERK OF THE ABOVE-ENTITLED COURT:

NOTICE IS HEREBY GIVEN that defendarfts the California Department of Conéctions |
and Rehabilitation and its Secretary, Matthew Cate, appeal to the Court of f.f&ppAeal for the First
District from thé judgment filed on Febrilary 21, 2012, in favor of plaintiff Mitchell Sims.

The state has expended 31gn1ﬁcant time and resources developmg a three—drug lethal-
injection protocol for carrying out the death penalty, and this protocol conforms with a procedure
that has been upheld _by the United States Supreme Court. This notlce of appeal is filed because

the state’s three-drug protocol is the law of California and should not be abandoned withoit
1

Notice of Appeal (CIV1004019)
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 appellate review, and because the superior court made fundamental errors in issuing its decision.

At the same time, apjpellants recognize that the-availability of the three drugs comprising the
current protocol is uncertain. If it be.come.s certain in the future that the drugé needed to
implement the protocol have, in fact, become upavailable, appellants will reevaluate whefher this
appeal, or any portions of it, should continue to be prosecuted. In the meantime, under the
Govemnor’s direction, the California Department of Corrections and Rehabilitation will also begin
the process of considering altemanve regulatory protocols, including a one-drug protocol, for

carrying out the death penalty

Dated: April 26, 2012 . ~ Respectfully Submitted,

KAMALA D. HARRIS
Attorney General of California

THOMAS S. PAT'I“_.RSON —
Supervising Deputy Attorney General
Attorneys for Defendants

California Department of Corrections and
Rehabilitation and Matthew Cate

SF2010201806
20596991.doc

Notice of Appeal (CIV1004019)




DECLARATION OF SERVICE BY U.S. MAIL

Case Name: M. Sims v. CDCR, et al.
No.: CIV1004019

] declare;

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States

Postal Service with postage thereon fully prepaid that same day in the ordmaxy course of
business. , :

On April 26, 2012 I served the attached

NOTICE OF APPEAL

by placing a true copy thereof enclosed in a sealed envelope in the internal mail collection
system at the Office of the Attorney General at 455 Golden Gate Avenue, Suite 11000, San
Francisco, CA 94102-7004, addressed as follows: :

Sara J. Eisenberg, Esq. Norman C, Hile

Howard Rice Nemerovski Canady ' Orrick, Herrington & Sutcliffe LLP
Falk & Rabkin _ " 400 Capitol Mall, Suite 3000

Three Embarcadero Center, 7th Floor Sacramento, CA 94814-4497

San Francisco, CA 94111-4024 : ‘

Attorney for Plaintiff

Mitchell Sims :

Jan B. Norman

. Attorney at Law ‘

1000 Wilshire Boulevard, Suite 600 -
Los Angeles, CA 90017

I declare under penalty of perjury under the laws of the State of California the foregomg is true
and correct and that this declaration was executed on April 26,2012, at San rancusco
California.

T. Oakes

Declarant L/ﬂ'{gyture

SF2010201806
20597697.doc
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KaMALA D, HARRIS

Attorney General of California

THOMAS 8. PATTERSQN, State Bar No, 202890

Supervising Deputy Attorney General
455 Golden Gate Avenue, Suite 11000
San Franeisco, CA 94102-7004.
E-mail: Thomas. Patterson@do; ca.gov
Telephone: (415) 703-5727

JAY M. GOLDMAN, State Bar No, 168141

Deputy Attorney General
E-mail: Jay.Goldman@doi.ca.gov
Telephone: (415) 703-5846

~ Fax: (415) 703-5843

Attorneys Specially Appearing for the
California Department of Corrections and
Rehabilitation .
SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

PEOPLE OF THE STATE OF | Case Nos. A591707
CALIFORNIA, .
| DECLARATION OF THOMASSS. .
Plaintiff, | PATTERSON SUPPORTING THE
‘ SPECIAL APPEARANCE BY THE
V. | | CALIFORNIA DEPARTMENT OF
| - CORRECTIONS AND
‘ | REHABILITATION IN RESPONSE TO
MITCHELL CARLTON SIMS, THE ORDERS TO SHOW CAUSE

Defendant. Datc: July 13, 2012 :
‘Time: 10:00 a.m.

Dept: 106 -

Judge: - Judge Larry Fidler
Action Filed: May 2, 2012

1

Decl. T; Pattrson Supporting Special Appearance Cal, Dept. Corr. Rehab. (AS 91707)
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1, Thomas S. Patterson, declare: ‘

1. . .1am a Supervising Deputy Aﬁtome:y General in the Caliqunia Attorney General’s
Office, and am assigned to repi:csent and sﬁecia]ly appear for the California Department of"
Corrections and Rehablhtatlon in thm matter. Tam competen’c to tcstlfy to the matters set forth in
this declaration, and if called to do so, I would and could so testify, I submit this declarationin
support of CDCR’s response to the two orders to show cause issued in the above-captioncd cases,
which order CDCR to appear before this Court and show cause why an execution using a single-
drug method sought by the Los Angeles District Attomcy‘ cannot be performed on two
condemned inmates, Defendants Cox and Sims

2. The Mann County Supenor Court in the case of Sims v, CDCR Case No
CIV1004019, issued a permanent injunction on February 21, 2012, which proh1b1ts the CDCR
from “carrying out the execution of any condemned inmate by lethal injection unless and until
new regulations governing lethal m_]ectmns are promulgated in compliance with the |
Administrative Procedure Act.” A copy of this judgment and injunction i is attached as exlrublt 1.

3, CDCRis alreadyponmdenng the relief that the Los Angeles District Attomey seeks,
namely, the development of a single-drug protocol, alﬂloﬁgh CDCR s protocol unld apply toall |

condemned inmates, not just Sims and Cox. The notice of appeal in the Sims action, which was

filed on April 26, 2012, states that the Governor ilas directed CDCR to “begin the process of
considering alternative regulatory protocols, including a one;drug protocol, for carrying out the
death penalty.” A copy of the notice of appeal ﬁled in the Sims action is attached as exhibit 2.

4. The United States District Court for the Northern District of California in Morales v,
Cate, Case I\fos; 5-6-cv-219 and 5-6-cv-926, issued an order granting Defendant Sims’s motion to
intervene and for a stéy of execution on J anuary 19,2011. A true and correct copy of this order is
attached as exhibit 3, The order granted Sims a stay to the same extént as the court had
previouély granted some of the other pl‘éu'ntiffs in that matter against “all ?roceedings related to
the _execut_ion of [the condemned inmate’s] sentence of death, including but not limited to

preparations for an execution and the setting of an execution date. .. .”

2

Decl. T. Pattrson Supporting Special Appearasce Cal. Dept. Corr. Rehab. (A591707)
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I declare under penalty of perjury that the foregoing is true and correct. Executed at San

Francisco, California, on June 28, 2012. -

/zwwmc:._

Thomas §. Patterson
SupervisingDeputy Attorney General

20622311.doc
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- Decl, T. Pattrson Supporting Special Appearance Cal. Dept. Corr. Rehab. (A591707)




PROOF OF SERVICE
I, Phyllis M. Montoya, declareé:

I am a resident of the State of California and over the age of eighteen
years, and not a party to the within action; my business address is Three
Embarcadero Center, 7th Floor, San Francisco, California 94111-4024. On
July 16, 2012, I served the following document described as

MOTION FOR JUDICIAL NOTICE AND SUPPORTING
DECLARATION OF SARA J. EISENBERG

by placing it in a sealed Federal Express envelope and affixing a pre-paid air
bill, and causing the envelope to be delivered to a Federal Express agent for
delivery on the next business day, July 17, 2012, on the interested parties in
this action addressed as follows: :

Hon. Pete Wilson
355 S. Grand Avenue, 45th Floor
Los Angeles, CA 90071

Attorney for Petitioner Bradley S. Winchell

Hon. George Deukmejian

Kent S. Scheidegger, Esq.
Criminal Justice Legal Foundation
2131 L Street

Sacramento, CA 95816

Attorneys for Peti tioner Bradley S. Winchell

'Thomas S. Patterson

Supervising Deputy Attorney General
Office of the State Attorney General
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004

Attorneys for Respondents Matthew Cate, Secretary of California 'Department :
of Corrections and Rehabilitation; and California Department of Con'ectzans
and Rebabzbtatzon :



Clerk of Court

California Court of Appeal
Third Appellate District

621 Capitol Mall, 10th Floor
Sacramento, CA 95814

I declare under penalty of perjury that the foregoing is true and correct.
- Executed at San Francisco, California on July 16, 2012

WWWMWV\M

' PHylhs M. Montoya

31922997 92166/001



No. S203526
(Court of Appeal No. C07 0851)

IN THE SUPREME COURT OF
THE STATE OF CALIFORNIA

BRADLEY S. WINCHELL,
Petitioner,

V.

MATTHEW CATE, Secretary, California
Department of Corrections and Rehabilitation,
and
CALIFORNIA DEPARTMENT OF CORRECTIONS AND
REHABILITATION,

Respondents,

MICHAEL ANGELO MORALES,
Real Party in Interest.

MOTION FOR JUDICIAL NOTICE AND SUPPORTING
DECLARATION OF SARA J. EISENBERG

MCBREEN & SENIOR

DAVID A. SENIOR (No. 108579)
dsenior@mcbreensenior.com

1900 Avenue of the Stars, 11th Floor
Los Angeles, California 90067
Telephone: 310.552.5300
Facsimile: 310.552.1205 .

Attorne ys for Real Party in Interest |
Michael Angelo Morales



No. S203526
(Court of Appeal No. CO7 0851) -

' IN THE SUPREME COURT OF
THE STATE OF CALIFORNIA

. BRADLEY S. WINCHELL,
Petitioner,

V.

MATTHEW CATE, Secretary, California
Department of Corrections and Rehablhtatlon
and
CALIFORNIA DEPARTMENT OF CORRECTIONS AND
REHABILITATION,

- Respondents,

MICHAEL ANGELO MORALES,
Real Party in Interest.

MOTION FOR JUDICIAL NOTICE

Pursuant to California Evidence Code Sections 452(d) and
459, as well as Rule 8.252(a) of the Califo_rnia Rules of Court,
Real Party in Interest Michael Angelo Morales respectfully
requests this Court take judicial notice of the documents
attached hereto as Exhibits A and B.

The documents are authenticated by the declaration of -
Sara J. Eisenberg, which follows. '

These documents are relevant to the above-captioned mat-
ter because they relate to actions currently underway by the
California Department of Corrections and Rehabilitation
(“CDCR”) to effectuate Penal Code 3604, establish a lethal



injection protocol and carry out executions. See CAL. R. CT.
8.252(a)(2)(A). -

~ Neither document was originally presented in a trial court
in this case because Petitioner sought original review of this
matter on April 19, 2012, in the Court of Appeal, Third
Appellate District. See Declaration of Sara J. Eisenberg
(“Eisenberg Decl.”) {5 '

Exhibit A was presented to the Court of Appeal in this
case, which took judicial notice of the document. See id. I6;
see also CAL. R. CT. 8.252(a)(2)(B). |

Exhibit B, which was not presented to the Court of Appeal
in this case, relates to proceedings that occurred after the
Court of Appeal summarily denied the Petition for Writ of
Mandate. See Eisenberg Decl. {7; see also CAL. R. CT. ,
8.252(a)(2)(C). o o

Exhibit A is a copy of the Notice of Appeal, filed in the
Superior'Court of Marin County on April 26, 2012, in the
matter of Sims v. California Department of Corrections and
Rehabilitation, giving notice that “defendants the California
Department of Corrections and Rehabilitation and its Secre-
tary, Matthew Cate, appeal to the Court of Appeal for the
First District from the judgment filed on February 21, 2012,
in favor of plaintiff Mitchell Sims.” It further states that,
pending appellate review, “the California Department of Cor-
rections and Rehabilitation will also begin the process of con-
sidering alternative regulatory protocols, including a one-drug
protocol, for carrying.out the death penalty.” -

Exhibit B is a copy of the Declaration of Thomas S.
Patterson, Supervising Deputy Attorney General for the State
of California, submitted on July 13, 2012, to the Superior
Court of Los Angeles County in the matter of People v. Sims,
No. A691707, stating that “[the] CDCR is already considering
the relief that the Los Angeles District Attorney seeks,



namely, the development of a single-drug protocol [for carry-
ing out lethal injections].” -

Evidence Code Section 452(d) authorizes this Court to
take judicial notice of “[r]ecords of . . . any court of this state.”
Evidence Code 452(h) authorizes this Court to take judicial -
notice of “[flacts and propositions that are not reasonably
subject to dispute and are capable of immediate and accurate
determination by resort to sources of reasonably indisputable
accuracy.” Exhibits A and B reflect official records of courts of
this state. The statements contained within them are “not
reasonably subjeét to dispute.”

DATED: July 16, 2012.
Respectfully,

MCBREEN & SENIOR
DAVID A SENIOR

DAVID A. S" ENIOR

Attorneys for Real Party in
Interest Michael Angelo Morales

31919627vF



DECLARATION OF SARA J. EISENBERG

I, Sara J. Eisenberg, declare:~
1. Iam an attorney admitted to practice before the Bar of

- the State of California. I am an associate with the law firm of
“Arnold & Porter LLP, attorneys for Mitchell Sims in Sims .

California Department of Corrections and Rehabilitation,
Marin Coﬁnty‘ Superior Court case number CIV1004019, and
I have appeared on Mr. Sims’s behalf in recent proceedings
initiated by the Los Angeles County District Attorney in
People v. Sims, Los Angeles County Superior Court case
number A591707. I make this Declaration upon personal
knowledge and, if called upon to testify, could and would tes-
tify competently hereto. -

2. As counsel of record for Mr. Sims in Sims v. California
Department of Corrections and Rehabilitation, I was served
by the CDCR with a copy of the document attached hereto as
Exhibit A, which is also in the Marin County Superior Court’s

~ file.

3. Iwas also served by the CDCR with a copy of the docu-

‘ment attached hereto as Exhibit B, which is also in the Los

Angeles County Superior Court’s file.
‘4. The documents attached as Exhibits A and B are true
and correct copies of the documents with which I was served.-
5. Neither Exhibit A nor Exhibit B was presented to a
trial court.
6. Exhibit A was presented to the Court of Appeal, and
judicial notice of the document was taken by that court.



7. Exhibit B, which was not presented to the Court of
Appeal, was filed in the Los Angeles County Superior Court
after the Court of Appeal summarily denied the Petition for
Writ of Mandate. |

I declare under penalty of perjury under the laws of the
State of California that the foregoing is true and correct.

Executed this 16th day of July, 2012, in San Francisco,

| @///\

L) SARA J”EISENBER

31919627vF
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KaMALA D. HARRIS

Attorney General of California

THOMAS S. PATTERSON . -
Supervising Deputy Attorney General

State Bar No. 202890

455 Golden Gate Avenue, Suite 11000

San Francisco, CA 94102-7004

Telephone: (415) 703-5727

Fax: (415) 703-5843 :

E-mail: Thomas.Patterson@doj.ca.gov
Attorneys for Defendants
California Department of Corrections and
Rehabilitation and Matthew Cate

(Exempt from ﬁling fees—
| : Gov. Code, § 6103.)

SUPERIOR COURT OF THE STATE OF CALIF‘ORNIA
COUNTY OF MARIN

MITCHELL SIMS, | | Case No. CIV1004019
Plaintiff, | NOTICE OF APPEAL

CALIFORNIA DEPARTMENT OF
CORRECTIONS AND
REHABILITATION, et al.,

Defendants.

TO THE CLERK OF THE ABOVE-ENTITLED COURT:

NOTICE IS HEREBY GIVEN that defendarfts the California Department of Conéctions |
and Rehabilitation and its Secretary, Matthew Cate, appeal to the Court of f.f&ppAeal for the First
District from thé judgment filed on Febrilary 21, 2012, in favor of plaintiff Mitchell Sims.

The state has expended 31gn1ﬁcant time and resources developmg a three—drug lethal-
injection protocol for carrying out the death penalty, and this protocol conforms with a procedure
that has been upheld _by the United States Supreme Court. This notlce of appeal is filed because

the state’s three-drug protocol is the law of California and should not be abandoned withoit
1

Notice of Appeal (CIV1004019)
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 appellate review, and because the superior court made fundamental errors in issuing its decision.

At the same time, apjpellants recognize that the-availability of the three drugs comprising the
current protocol is uncertain. If it be.come.s certain in the future that the drugé needed to
implement the protocol have, in fact, become upavailable, appellants will reevaluate whefher this
appeal, or any portions of it, should continue to be prosecuted. In the meantime, under the
Govemnor’s direction, the California Department of Corrections and Rehabilitation will also begin
the process of considering altemanve regulatory protocols, including a one-drug protocol, for

carrying out the death penalty

Dated: April 26, 2012 . ~ Respectfully Submitted,

KAMALA D. HARRIS
Attorney General of California

THOMAS S. PAT'I“_.RSON —
Supervising Deputy Attorney General
Attorneys for Defendants

California Department of Corrections and
Rehabilitation and Matthew Cate

SF2010201806
20596991.doc

Notice of Appeal (CIV1004019)




DECLARATION OF SERVICE BY U.S. MAIL

Case Name: M. Sims v. CDCR, et al.
No.: CIV1004019

] declare;

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States

Postal Service with postage thereon fully prepaid that same day in the ordmaxy course of
business. , :

On April 26, 2012 I served the attached

NOTICE OF APPEAL

by placing a true copy thereof enclosed in a sealed envelope in the internal mail collection
system at the Office of the Attorney General at 455 Golden Gate Avenue, Suite 11000, San
Francisco, CA 94102-7004, addressed as follows: :

Sara J. Eisenberg, Esq. Norman C, Hile

Howard Rice Nemerovski Canady ' Orrick, Herrington & Sutcliffe LLP
Falk & Rabkin _ " 400 Capitol Mall, Suite 3000

Three Embarcadero Center, 7th Floor Sacramento, CA 94814-4497

San Francisco, CA 94111-4024 : ‘

Attorney for Plaintiff

Mitchell Sims :

Jan B. Norman

. Attorney at Law ‘

1000 Wilshire Boulevard, Suite 600 -
Los Angeles, CA 90017

I declare under penalty of perjury under the laws of the State of California the foregomg is true
and correct and that this declaration was executed on April 26,2012, at San rancusco
California.

T. Oakes

Declarant L/ﬂ'{gyture

SF2010201806
20597697.doc
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KaMALA D, HARRIS

Attorney General of California

THOMAS 8. PATTERSQN, State Bar No, 202890

Supervising Deputy Attorney General
455 Golden Gate Avenue, Suite 11000
San Franeisco, CA 94102-7004.
E-mail: Thomas. Patterson@do; ca.gov
Telephone: (415) 703-5727

JAY M. GOLDMAN, State Bar No, 168141

Deputy Attorney General
E-mail: Jay.Goldman@doi.ca.gov
Telephone: (415) 703-5846

~ Fax: (415) 703-5843

Attorneys Specially Appearing for the
California Department of Corrections and
Rehabilitation .
SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

PEOPLE OF THE STATE OF | Case Nos. A591707
CALIFORNIA, .
| DECLARATION OF THOMASSS. .
Plaintiff, | PATTERSON SUPPORTING THE
‘ SPECIAL APPEARANCE BY THE
V. | | CALIFORNIA DEPARTMENT OF
| - CORRECTIONS AND
‘ | REHABILITATION IN RESPONSE TO
MITCHELL CARLTON SIMS, THE ORDERS TO SHOW CAUSE

Defendant. Datc: July 13, 2012 :
‘Time: 10:00 a.m.

Dept: 106 -

Judge: - Judge Larry Fidler
Action Filed: May 2, 2012

1
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1, Thomas S. Patterson, declare: ‘

1. . .1am a Supervising Deputy Aﬁtome:y General in the Caliqunia Attorney General’s
Office, and am assigned to repi:csent and sﬁecia]ly appear for the California Department of"
Corrections and Rehablhtatlon in thm matter. Tam competen’c to tcstlfy to the matters set forth in
this declaration, and if called to do so, I would and could so testify, I submit this declarationin
support of CDCR’s response to the two orders to show cause issued in the above-captioncd cases,
which order CDCR to appear before this Court and show cause why an execution using a single-
drug method sought by the Los Angeles District Attomcy‘ cannot be performed on two
condemned inmates, Defendants Cox and Sims

2. The Mann County Supenor Court in the case of Sims v, CDCR Case No
CIV1004019, issued a permanent injunction on February 21, 2012, which proh1b1ts the CDCR
from “carrying out the execution of any condemned inmate by lethal injection unless and until
new regulations governing lethal m_]ectmns are promulgated in compliance with the |
Administrative Procedure Act.” A copy of this judgment and injunction i is attached as exlrublt 1.

3, CDCRis alreadyponmdenng the relief that the Los Angeles District Attomey seeks,
namely, the development of a single-drug protocol, alﬂloﬁgh CDCR s protocol unld apply toall |

condemned inmates, not just Sims and Cox. The notice of appeal in the Sims action, which was

filed on April 26, 2012, states that the Governor ilas directed CDCR to “begin the process of
considering alternative regulatory protocols, including a one;drug protocol, for carrying out the
death penalty.” A copy of the notice of appeal ﬁled in the Sims action is attached as exhibit 2.

4. The United States District Court for the Northern District of California in Morales v,
Cate, Case I\fos; 5-6-cv-219 and 5-6-cv-926, issued an order granting Defendant Sims’s motion to
intervene and for a stéy of execution on J anuary 19,2011. A true and correct copy of this order is
attached as exhibit 3, The order granted Sims a stay to the same extént as the court had
previouély granted some of the other pl‘éu'ntiffs in that matter against “all ?roceedings related to
the _execut_ion of [the condemned inmate’s] sentence of death, including but not limited to

preparations for an execution and the setting of an execution date. .. .”
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I declare under penalty of perjury that the foregoing is true and correct. Executed at San

Francisco, California, on June 28, 2012. -

/zwwmc:._

Thomas §. Patterson
SupervisingDeputy Attorney General

20622311.doc
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PROOF OF SERVICE
I, Phyllis M. Montoya, declareé:

I am a resident of the State of California and over the age of eighteen
years, and not a party to the within action; my business address is Three
Embarcadero Center, 7th Floor, San Francisco, California 94111-4024. On
July 16, 2012, I served the following document described as

MOTION FOR JUDICIAL NOTICE AND SUPPORTING
DECLARATION OF SARA J. EISENBERG

by placing it in a sealed Federal Express envelope and affixing a pre-paid air
bill, and causing the envelope to be delivered to a Federal Express agent for
delivery on the next business day, July 17, 2012, on the interested parties in
this action addressed as follows: :

Hon. Pete Wilson
355 S. Grand Avenue, 45th Floor
Los Angeles, CA 90071

Attorney for Petitioner Bradley S. Winchell

Hon. George Deukmejian

Kent S. Scheidegger, Esq.
Criminal Justice Legal Foundation
2131 L Street

Sacramento, CA 95816

Attorneys for Peti tioner Bradley S. Winchell

'Thomas S. Patterson

Supervising Deputy Attorney General
Office of the State Attorney General
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004

Attorneys for Respondents Matthew Cate, Secretary of California 'Department :
of Corrections and Rehabilitation; and California Department of Con'ectzans
and Rebabzbtatzon :



Clerk of Court

California Court of Appeal
Third Appellate District

621 Capitol Mall, 10th Floor
Sacramento, CA 95814

I declare under penalty of perjury that the foregoing is true and correct.
- Executed at San Francisco, California on July 16, 2012

WWWMWV\M

' PHylhs M. Montoya

31922997 92166/001
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No. C070851

IN THE COURT OF APPEAL

OF THE STATE OF CALIFORNIA
THIRD APPELLATE DISTRICT

BRADLEY S. WINCHELL,
Petitioner,

Vs.

MATTHEW CATE, Secretary, California Department of
Corrections and Rehabilitation, and CALIFORNIA DEPARTMENT OF
CORRECTIONS AND REHABILITATION, : 4
' Respondents,

MICHAEL ANGELO MORALES,
‘ Real Party in Interest.

OPPOSITION TO _
MOTION REQUESTING TRANSFER OF WRIT PROCEEDINGS

HON. PETE WILSON ' HON. GEORGE DEUKMEJIAN
State Bar No. 35742 State Bar No. 26966
355 S. Grand Ave., 45th Floor KSEFI SBSCIZIEIDIEO%%%*
Los Angeles, CA 90071 ate bar INo. _
(20183) 6?8_28777 Criminal Justice Legal Foundation
2131 L Street

Sacramento, California 95816
(916) 446-0345

(916) 446-1194

Attorneys for Petitioner

*Cdunsel of Record



The present case is a petition for writ of mandate by a resident of San

Joaquin County, directed to a government official in Sacramento County and

a government agency headquartered in-Sacramento County. The case arises
from a crime committed in San Joaquin County by Real Party in Interest

Michael Angelo Morales.

Among the California Courts of Appeal, the Third Appellaté District,
which includes both San Joaquin and Sacramento Counﬁes (see Gov. Code
§ 69100(c)), is the obvious venue for this action.!

Real Party now asks this court to ask the Supreme Court to transfer this

case to the First Appellate District s1mp1y “because an appeal on a related

issue is pending in that District.” (Motion Requesting Transfer of Writ

Proceedings 1.) Yet his Memorandum of Points and Authorities is devoid

of authority for the point that the mere pendency of a related case is a

 sufficient reason for transfer. Although authority on the considerations that

go into a decision to transfer is sparse, some does exist,

We know that the Supreme Court’s authority to make a transfer is
entirely discretionary. .(See Haase v. Gibson (1960) 179 Cal.App.2d 256,
258.) HoWever, little has been written about the criteria for exercising that
discretion. The closest case to the present appears to be Mo&t v. State Bar of

California (1967) 67 Cal.2d 589. Attorney Most’s misappropriaﬁon of his

.client’s funds produced two proceedings, a civil suit appealed to the Court
~of Appeal and a bar discipline action reviewed by the Supreme Court. Both

cases involved the same underlying facts. Even so, the Supreme Court

tersely rejected the suggestion that the Court of Appeal case be transferred.

1. By requesting a transfer to another Court of Appeal, Real Party
evidently agrees that the Court of Appeal is the correct level for
- consideration of this case.



“Petitioner urges this court to review not only the State Bar disciplinary

proceeding but also the appeal now pending before the Court of Appeal
in the action filed by Merl [the client]. The record in the civil case isnot

the same as that involved in the instant disciplinary proceeding; the
purpose of the two actions is different; and disciplinary action against
petitioner, if justified by the present record, would be appropriate even
if the Court of Appeal reverses the judgment in favor of Merl in the
civil case. Thus, there is no justification for transferring the appeal to
this court.” (/d. at p. 595, fn. 5.) :
The judicial efficiency that would have resulted from one court, instead of
two, reviewing two proceedings arising from the same facts was “no
justification” for a transfer. Similarly, the present case involves some
overlap in the background, but the questions of law to be decided are
distinct.
Real Party asserts in this case “the interests of judicial efficiency, to

protect against the possibility of conflicting rulings on a common question

~of law, and to preserve the exclusive appellate jurisdiction of the First

District over the pending appeal in Sims v. CDCR” support a transfer. (See

Memorandum of Points and Authorities in Support of Motion Requesting

Transfer 4-5.) The judicial efficiency interest here is minimal and

insufficient to support a transfer. ~ A transfer would itself produce

inefficiencies. It would requiré involving the Supreme Court, having that

court decide the transfer question, and then making the transfer if a transfer

is found appropriate. From the discussion of writ procedures in this court’s

Practices & Procedures web page (http://www.courts.ca. gdv/ 8453 htm [as of

May 15 ,2012]) and the notice of May 7 requesting opposition, it appears that |

the merits of this petition have already received preliminary consideration by

the court’s writ panel. That effort would be wasted by a transfer to the First -

District, which is considering different issues in the case before it.



- as they were both parties to that case. (See Cal. Rules of Court, rule

8.1115(b)(1); Alvarez v. May Department Stores Co. (2006) 143 Cal. App.4th
1223, 1240.) A decision by this court that CDCR can and must issue anew
single-drug protocol specifically for Morales, exempt from the APA under
section 11340.9, subdivision (i) of the Government Code, will not conflict
with either of the First District’s prior decisions or with any decision to be
issued on any question properly before that court at this time.

The present case and Sims v. CDCR both deal with the general topic of
the appliéation of the APA to execution protocols, but Real Party has cited
no aﬁthority, and Petitioner has ‘found none, holding that such a general
relation is sufficient reason to gather all the cases on the topic before one -
intermediate appellate court.” On the contrary, courts of last resort with
discretionary jurisdiction sometimes intentionally wait on an issue until they
have the benefit of the opinioné of multiple lower courts. (See, e.g., McCray "
i New York (1983) 461 U.S. 961, 961-962 (conc. opn. of Stevens, I.).) This
court’s opinion on how the “specifically named person” exception to APA
and the principle of Tidewater Marine Western, Inc. v. Bradshaw (1996) 14
Cal.4th 557, 577 relate to execution protoéols (see Petitioner’s Memo 2‘1 -25)
can be a valuable addition to the caselaw.

Real Party’s motion should be denied.

May 17,2012
Respectfully Submitted,

HoN. GEORGE DEUKMEJIAN
HoN. PETE WILSON

KENT S. SCHEIDEGGER
Attorneys for Petitioner



CERTIFICATE OF SERVICE

The undersigned declares under penalty of perjury that the following is true

and correct: I am over eighteen years of age, not a party to the within cause, and

employed by the Criminal Justice Legal Foundation, with offices at 2131 L

. Street, Sacramento, California 95816. On the date below I served the attached

document by depositing true copies of it enclosed in sealed envelopes with

postage fully prepaid, in the United States mail in the County of Sacramento,

California, addressed as follows:

Thomas S. Patterson

Supervising Deputy Attorney General
Office of the State Attorney General
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
415-703-5272
Thomas.Patterson@doj.ca.gov
Attorney for Respondents

Clerk of the Court

Supreme Court of California
350 McAllister Street

San Francisco, CA 94102

-David A. Senior

McBreen & Senior

1900 Avenue of the Stars, 11th Floor
Los Angeles, CA 90067
310-552-5300
dsenior@mcbreensenior.com
Attorney for Morales

Clerk of the Court

First District Court of Appeal
350 McAllister Street

San Francisco, CA 94102

Executed on May 17, 2012, at Sacramento, California.
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Page 1

1 of 1 DOCUMENT

CALIFORNIA DEPARTMENT OF CORRECTIONS AND REHABILITATION et
al., Petitioners, v. THE SUPERIOR COURT OF MARIN COUNTY, Respondent;
MICHAEL MORALES et al., Real Parties in Interest.

A129540

COURT OF APPEAL OF CALIFORNIA, FIRST APPELLATE DISTRICT,
DIVISION FIVE

2010 Cal. App. Unpub LEXIS 7417

September 20 2010, Filed

NOTICE NOT TO BE PUBLISHED IN OFFICIAL REPORTS CALIFORNIA RULES OF COURT, RULE
8.1115(a), PROHIBITS COURTS AND PARTIES FROM CITING OR RELYING ON OPINIONS NOT CERTIFIED
FOR PUBLICATION OR ORDERED PUBLISHED, EXCEPT AS SPECIFIED BY RULE 8.1115(b). THIS OPINION
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OPINION ‘ .
THE COURT: ¥
* Before "Simons, Acting P.J., Needham, J. and Bruiniers, J.

Petitioners California Department of Corrections and Rehabilitation (CDCR) and Matthew Cate, the CDCR
Secretary (collectively referred to heréin as petitioners) seek writ relief from an order restraining them from carrying out
lethal injections of condemned inmates until respondent superior court dissolves a prev1ously issued injunction. We
grant the writ petition for the reasons expressed below.

BACKGROUND

.

. In the action giving rise to this writ proceeding, two inmates condemned to death, real parties in interest Michael
Morales and Mitchell Sims (real parties), challenged a protocol issued by petitioners governing the executior of
condemned inmates by lethal injection, known as San Quentin Operational Procedure 0-770 (hereafter OP 770). Real
parties argued OP 770 had been adopted without compliance with the Administrative Procedures Act (APA, Gov. Code,
§ 11340 et seq.). The superior court's November 2007 judgment granting real parties' summary judgment motion
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agreed, and 1ssued an injunction providing that the CDCR "is permanently [*2] enjoined from carrying out the lethal
injection of any condemned inmates under OP 770 unless and until OP 770 is promulgated as a regulation in full
compliance with the [APA]." On petitioners' appeal, we affirmed the superior court's judgment. (Morales v. California
Dept. of Corrections & Rehabilitation (2008) 168 Cal.App.4th 729.)

Thereafter, in an effort to comply with the injunction, petitioners promulgated regulations pursuant to the APA
governing the procedures for execution of death sentences by lethal injection at San Quentin State Prison. (Cal. Code
Regs., tit. 15, § 3349 et seq.) The State of California Office of Administrative Law (OAL) issued a "Notice of Approval
of Regulatory Action" pertaining to those regulations on July 30, 2010, indicating that the regulations would become
effective on August 29, 2010. A certified copy of the regulations was filed with the Secretary of State on July 30, 2010.

On August 2, 2010, real party Sims (Sims) filed, in a separate action, a complaint for declaratory and injunctive
relief in the Marin County Superior Court (case No. CIV1004019), seeking a determination that the new lethal injection

‘ regulatlons were not promulgated in compliance [*3] w1th the APA.

On August 4, 2010, Sims received notice that pursuant to the People's request, the Los Angeles County Superior
Court would soon schedule a date for his execution. Shortly thereafter, Sims filed a motion in respondent Marin County
Superior Court to enforce that court's November 2007 injunction (hereafter referred to as the injunction). Sims argued
that the injunction prohibited the CDCR from carrying out lethal injections of condemned inmates until OP. 770 was
promulgated as a regulation in full compliance with the APA. Sims further maintained that no executions could occur
until the court resolves Sims's recently filed action challenging the validity of the newly promulgated regulations. Sims
also posited that proper procedure required the CDCR to bring a motlon to dissolve the injunction, even though it could
not prevail on such a motion.

Petitioners opposed Sims's motion, arguing that the injunction did not require the CDCR to return to court for a

‘determination that the new lethal injection regulations were promulgated in compliance with the APA. Pet1t10ners also

argued that the regulations are presumed to be valid, and the burden of proof falls upon one challenging the [*4]
regulations, not upon the agency. Petitioners further maintained that they were not required to dissolve the injunction
before attempting to carry out executions by lethal injection.

Following a hearing on August 31, 2010, the superior court granted Sims's motion. Its August 31, 2010 written .
order states: "Plaintiff's motion to enforce injunction is GRANTED. Defendant [CDCR] shall refrain from carrying out
the lethal injection of any condemned inmates unless and until this court dissolves the permanent injunction issued by.
this court in its final judgment . . .. [P] The presumption of regularity for administrative action does not allow the CDCR
to bypass statutory procedures for modifying and dissolving injunctions (see Civil Code § 3424, and Code Civ.
Procedure § 904.1, subd. (a)(6)), or to deprive plaintiff of any opportunity to show that the action was not in 'full
compliance.' (See Eisenberg Decl., Exh. A, p. 2:1, and, e.g., Union Interchange, Inc. v. Savage (1959) 52 [Clal.2d 601,
604 (modification or dissolution of injunctions falls within court's inherent powers).) ... " !

1 During the hearing on Sims's motion, the superior court elaborated on its reasoning as follows: "On the
matter [*5] that's before the Court this morning the CDCR argues that the Court must presume compliance with
the APA. And I agree with the defense that ordinarily administrative agency action comes to the Court with a
presumption of regularity. This regulation comes to the Court with a lot of history. The Code of Civil Procedure
contains specific provisions for motions to dissolve injunctions. The argument that APA regulations were
properly promulgated, and if the plaintiff here is aggrieved the plaintiff should seek an injunction, completely
ignores the fact that there already is an injunction and it's not self-dissolving and it's not dissolved--it doesn't
dissolve on the say-so of one party to contested litigation. [P] The party seeking relief from an injunction has to
come to the Court and pursue that. The defense has not done that in this case and for that reason I am adopting
my tentative ruling."

The following day, petitioners filed their writ petition in this court, seeking reversal of the superior court's
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determination that they must refrain from carrying out lethal injections until the injunction is dissolved. The petition
requested immediate relief, due to the September 29, 2010 scheduled [*6] execution date of condemned inmate Albert
Greenwood Brown (Brown). 2 We promptly requested briefing pursuant to an expedited schedule, and advised the
parties that we might proceed by issuing a peremptory writ in the first instance (Palma v. U.S. Industrial Fasteners, Inc.
(1984) 36 Cal.3d 171, 177-180). ‘

2 We granted Brown's application for leave to file an amicus curiae brief in this proceeding, and have
considered the views expressed therein.

DISCUSSION
1. Writ Review of the Challenged Order is Appropriate

We agree with petitioners that writ review is appropriate under the circumstances of this case. (See Omaha
Indemnity Co. v. Superior Court (1989) 209 Cal.App.3d 1266, 1273-1274.)

Sims concedes that the challenged order is not appealable yet suggests no other avenue of review of the challenged
order. In our view, prompt judicial review of the issues raised by the petition is desirable because those issues impact
the administration of the death penalty in California. Furthermore, the scheduled September 29, 2010 execution date of
amicus Brown renders this petition unusually urgent.

We reject Sims's contention that writ review should be denied since petitioners possess an adequate remedy [*7] at
law through a motion to dissolve the injunction and subsequent appeal. As we explain infra, petitioners are not required
to bring such a motion. Irrespective of whether such a motion is required, Sims's enforcement motion below argued that
petitioners could not prevail on a motion to dissolve the injunction unless they first prevailed in Sims's recently filed
action, demonstrating the inadequacy of that remedy.

Brown asserts that the equitable principles of unclean hands and judicial estoppel warrant the denial of writ relief.
This argument is based on statements made by a Deputy District Attorney to the Riverside County Superior Court
during an August 30, 2010 hearing concerning the scheduling of Brown's execution. (See Pen. Code, § 1227.) At that
hearing, the Deputy District Attorney requested an execution date of September 29, 2010, and indicated that Sims's
motion to enforce the injunction would be litigated the next day in the Marin County Superior Court, but that those
“proceedings really have nothing to do with this matter moving forward in this court at this time or, for that matter, a
scheduled execution date of September 29th.” The Deputy District Attorney also stated that [*8] "[t]he actual status of
the lethal injection litigation is really irrelevant to this Court's duty to set an execution date upon the request of the
district attorney.”

Kendall-Jackson Winery, Ltd. v. Superior Court (1999) 76 Cal.App.4th 970, 978 held that the unclean hands
"doctrine demands that a [petitioner] act fairly in the matter for which he seeks a remedy. He must come into court with
clean hands, and keep them clean, or he will be denied relief, regardless of the merits of his claim.” Brown has not
shown that this doctrine applies to petitioners based on statements made at the Riverside County hearing. Nor has
Brown demonstrated that petitioners have taken two totally inconsistent positions before the courts in Riverside and
Marin Counties, as well as this court, so as to warrant application of the judicial estoppel doctrine. (See People v.
Castillo (2010) 49 Cal.4th 145, 155 [outlining judicial estoppel doctrine].) Consequently, these considerations do not
bar our consideration of the petition.

2. Petitioners are Entitled to Relief from the Challenged Order

The parties dispute the standard by which we review the superior court's order, with Sims urging application of the
abuse [*9] of discretion standard and petitioners arguing in favor of de novo review. We find it unnecessary to resolve
this issue, as under either standard of review, the superior court's August 31, 2010 order granting Sims's motion to
enforce the injunction is erroneous and must be vacated,
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The superior court's determination that petitioners are required to seek a dissolution of the injunction before they

may proceed to carry out lethal injections under the newly promulgated regulations is flawed for a variety of interrelated
reasons.

It is important to understand at the threshold the subject matter of the injunction. The injunction enjoined
petitioners from carrying out any lethal injections of condemned inmates under OP 770. No party to this proceeding
claims that petitioners are seeking to resume lethal injection executions under OP 770, the protocel invalidated by both
the superior court and this court. Instead, it appears undisputed that petitioners are proceeding with lethal injection
executions in reliance on the newly promulgated regulations (Cal. Code Regs., tit. 15, § 3349 et seq.).

The injunction restrained petitioners from carrying out lethal injections of condemned inmates under OP [*10] 770
until the promulgation of APA-compliant regulations. Neither Civil Code section 3424, subdivision (a), 3 nor the other
authorities cited by the superior court in its order (e.g., Code Civ. Proc., § 904.1, subd. (a)(6) 4 and Union Interchange,
Inc. v. Savage (1959) 52 Cal.2d 601, 604) purport to impose a requirement on petitioners to seek dissolution of the
injunction before they take steps in conformity with the new lethal injection regulations.

3 To dissolve an injunction, Civil Code section 3424, subdivision (a), requires "a showing that there has been a
material change in the facts upon which the injunction was granted, that the law upon which the injunction was
granted has changed, or that the ends of justice would be served by the modification or dissolution of the
injunction.”

4 This section permits an appeal "[fJrom an order granting or dissolving an injunction, or refusing to grant or
dissolve an injunction.”

Sims argues, "if a party believes an injunction is invalid or is no longer enforceable, 'the proper remedy is a noticed

. motion' arguing the 'injunction [is] improper under current circumstances'..." [Citation.] However, it bears emphasizing

that at this stage of the litigation, [*11] petitioners do not challenge the injunction or its continued enforcement. Indeed,
petitioners promulgated regulations governing executions by lethal injection to comply with the injunction. The filing of
a certified copy of the lethal injection regulations with the Secretary of State, as was done here, creates a rebuttable
presumption that the regulations were duly adopted in compliance with the APA. 5 (Gov. Code, § 11343.6, subds. (a),
(c).) The Legislature has specified procedures for challenging regulations. (See Gov. Code, § 11350.) Sims made no
attempt to rebut this presumption in his motion to enforce the injunction. Sims has, in his separate superior court case,
initiated a challenge to the new lethal injection regulations and their compliance with the APA, and will have the burden
of demonstrating their invalidity. (Credit Ins. Gen. Agents Assn. v. Payne (1976) 16 Cal.3d 651, 657.)

5 This is so regardless of whether, as the superior court stated, there is a "history" preceding the promulgation
of the regulations. )

It is true that the injunction contains language enjoining enforcement of OP 770 "unless and uatil OP 770 is
promulgated as a regulation in [*12] fill compliance with the [APA]" [emphasis added]. Also correct is the notion that
the superior court retains autherity to modify or dissolve its injunction. (Union Interchange, Inc., supra, 52 Cal.2d at p.
604.) But the determination of whether the new lethal injection regulations were, in fact, promulgated in full compliance
with the APA must proceed under the framework outlined above. The superior court's ruling, whethet characterized as
an interpretation or modification of its injunction, turns those principles on their head, by essentially making the validity
of the new lethal injection regulations contingent upon petitioners returning to court and affirmatively showing that they
fully complied with the APA before the regulations will be considered valid. However, as the foregoing principles make
clear, compliance with the APA is presumed, and regulations will not be considered invalid until a challenger
successfully rebuts the presumption of validity. © Whether the regulations were properly promulgated under the APA
will be resolved in Sims's separate action challenging the new regulations (case No. CIV1004019).

6 Recognizing this process does not, as the superior court concluded, [*13] mean that petitioners are bypassing
procedures for modifying and dissolving injunctions, or deprive Sims from showing in his separate action that
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the regulations were not promulgated in full compliance with the APA. Nor are petitioners' arguments relating to
APA procedures fairly construed as maintaining that the injunction was satisfied merely because petitioners
declared that to be so.

CONCLUSION AND DISPOSITION

In accordance with our notification to the parties that we might do so, we will direct issnance of a peremptory writ
in the first instance. (See Palma v. U.S. Industrial Fasteners, Inc., supra, 36 Cal.3d at pp. 177-180. ) Petitioners' right to
relief is obvious, a temporal urgency exists warranting acceleration of the normal process, and no useful purpose would
be served by issuance of an alternative writ, further briefing and oral argument. (Ng v. Superior Court (1992) 4 Cal.4th
29, 35; see also Lewis v. Superior Court (1999) 19 Cal.4th 1232, 1236-1237, 1240-1241; see also Brown, Wmf eld &
Canzoneri, Inc. v. Superior Court (2010) 47 Cal 4th 1233, 1240-1244.)

Leta peremptory writ of mandate issue directing respondent superior court to vacate its August 31, 2010 order-
granting [*14] real party Sims's motion to enforce the injunction and ordering the CDCR to refrain from carrying out
any lethal injections unless and until the court dissolves its permanent mJuncnon, and to issue a new and different order
denying real party Sims's motion to enforce the injunction and related requests. 7

7 The granting of writ relief in this proceeding shall in no way preclude Sims from pursuing a motion for
preliminary injunction in his separate action (case No. CIV1004019) challenging the validity of the newly
promulgated lethal injection regulations.

This decision shall be final as to this court immediately. (Cal. Rules of Court, rule 8.490(b)(3).) The parties shall
bear their own costs. (Cal. Rules of Court, rule 8.493(a)(1)(B), (2).)
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Real Party in Interest Michael Angelo Morales (“Morales”)
hereby submits this Opposition pursuant to the Court’s order
dated May 7, 2012, and requests that Petitioner’s Petition for
Writ of Mandate (“Petition” or “Pet.”) be denied.

INTRODUCTION AND SUMMARY OF ARGUMENT

Petitioner seeks an order compelling the California
Department of Corrections and Rehabilitation (“CDCR”) to
promulga{te a particular (single-drug, single-facility, Michael
Morales-specific) execution protocol. This request must be
denied for a simple and fundamental reason: mandamus wil/
not lie to compel an agency to adopt rules or standards with
the specific content a petitioner (or a court) prefers. See Part
1, infra; see also Sklar v. Franchise Tax Bd., 185 Cal. App. 3d
616, 626 (1986) (“However worthy and commendable their
goal, what plaintiffs fail to appreciate is that the trial court

lacked the authority to order implementation of the means
~ sought by plaintiffs. The trial court correctly sustained the
Board’s demurrer to their amended [writ] petition”). The
Court’s analysis—and denial—of the Petition can and should
begin and end based on this well-settled principle.

But even if this Court could order the CDCR to adopt a
specific protocol, it could not—as Petitioner asks—order the
CDCR to do so without complying with the California
Administrative Procedure Act (“APA”). See Part I1, infra.

First, pursuant to a permanent injunction entered by the
- Marin County Superior Court, the CDCR is prohibitéd from
carrying out the execution of any condemned inmate “unless
and until lethal injection 'regulations‘ ‘are’ enacted 1In
compliance with the APA” Pet. Ex. H at 1-2 (emphasis
added). The CDCR has appealed from that final judgment
and permanent injunction, but the prohibitory injunction
remains in effect pending appeal. See 9 B. WITKIN,
CALIFORNIA PROCEDURE, Appeal §276, at 331 (56th ed. 2008)



(prohibitory injunction is not stayed by an appeal). Petitioner
cannot avoid the reach of that injunction by bringing a
separate action in a different court. See Part II(A), infra.
This, too, mandates denial of the Petition.

Moreover, even if there were no injunction, the CDCR
could not be ordered to circumvent the APA by crafting a
single-facility, single-individual protocol that allegedly falls
within exceptions to the mandatory requirements of that Act.
Not only would such an -order violate the fundamental
'principle, discussed above, that courts cannot compel an
agency to exercise its rulemaking discretion in a particular
manner—bput, in addition, the execution protocol Petitioner
seeks would not fall within the exceptions to the APA that he
cites. See Part II(B), infra.

The Legislature gave the CDCR discretion to promulgate
lethal injection regulations for a reason, and the manner in
which it exercises that discretion cannot (and should not) be -
dictated by Petitioner or by the courts absent statutory
authority. Moreover, the APA’s requirements serve an
important purpose—they “provide the public with a
meaningful opportunity to participate in the adoption of state
regulations and . . . ensure that [the resulting] regulations are
clear, necessary and legally valid.” See OFFICE OF
ADMINISTRATIVE LAW, Administrative Procedure Act and APA
Regulation, 'http:///WWW,oal.ca.gov/Administrative_Procedure_
Act.htm (last visited May 20, 2012). Petitioner’s preference
that a single-drug protocol'immed'iately be put into place to
execute Morales cannot be allowed to trump the law which,
for all the reasons described herein, prohibits the relief he
seeks.



~ ARGUMENT
.

MANDAMUS WILL NOT LIE TO COMPEL AN AGENCY
TO EXERCISE ITS QUASI-LEGISLATIVE POWER IN
THE MANNER PREFERRED BY PETITIONER.

- Where, as here, an agency is granted authority to adopt
regulations implementing a statute, a writ of mandate will
not lie to compel the agency to promulgate specific rules or
regulations. Since that is precisely the relief Petitioner seeks,
the Petition must be denied.

Penal Code Section 3604(a) provides that “[tlhe
punishment of death shall be inflicted by the administration
of a lethal gas or by an intravenous injection of a substance or
- substances in a lethal quantity sufficient to cause death, by
standards established under the direction of the Department
of Corrections.” (Emphasis added.) As the italicized language

- makes clear, the Legislature has empowered the CDCR to -

adopt regulations implementing the statute. In such
situations, “the agency acts in a ‘quasi-legislative’ capacity,
having been delegated the Legislature’s lawmaking power.”
Lazarin v. Superior Court, 188 Cal. App 4th 1560 1569
(2011).1

It is beyond dlspute that “[mandamus] will not lie to
compel a legislative body to perform legislative acts in a
particular manner.” Sklar, 185 Cal. App. 3d at 624 (quoting

Y See also Aguiar v. Superior Court, 170 Cal. App. 4th 313,
323 (2009) (“When a statute empowers an administrative
agency to adopt regulatlons implementing the legislation, the
agency acts in a ‘quasi-legislative’ capacity, having been
delegated the Legislature’s lawmaking power”); Carrancho v.
California Air Res. Bd., 111 Cal. App. 4th 1255, 1266 (2003)
(“To be sure, the formulation and adoption of rules is the
clearest example of a quasi-legislative function performed by
an agency, a form of substantive lawmaking delegated by the
Legislature”).



Bd. of Supervisors v. California Highway Comm™, 57 Cal.
App. 3d 952, 961 (1976), and citing cases). “Were it
- otherwise, courts would be involved in an attempt to exercise-
legislative functions, which . . . is expressly forbidden ... . It
is elementary that the courts have no such power.” Id
(internal quotation marks and citations omitted; ellipses in
original).

Pursuant to this well-established rule, courts will not
issue writs of mandamus ordering agencies to promulgate
specific rules or regulations. In Skiar, for example, the Court
of Appeal refused to order the Franchise Tax Board to adopt
regulations with the specific content plaintiff desired. - Sklar,
185 Cal. App. 3d at 622-26. Similarly, in AIDS Healthcare
Foundation v. Los Angeles County Dep’t of Public Health, 197
Cal. App. 4th 693, 704 (2011);, the Court of Appeal refused to
order the Department of Public Health to issue regulations
mandating condom use for performers in the adult film
industry. See also id (“A writ of mandate will not lie to
impose the [petitioner’s] discretion upon the Department’s .
health officer.... Even if the [petitioner] believes the
Department’s efforts are not effective, the [petitioner] cannot
obtain mandamus relief for this alleged violation”). Here, too,
it would be inappropriate violation of the separation of powers
doctrine for the Court to order the CDCR to promulgate the
specific regulations Petitioner seeks.

Petitioner has not cited—because he cannot cite—a single
case in which a court ordered an agency to exercise its quasi-
legislative. rulemaking authority in a particular manner.
Petitioner cites Saleeby v. State Bar, 39 Cal. 3d 547 (1985),
and Ridgecrest Charter Schools v. Sierra Stands Unified
School District, 130 Cal. App. 4th 986 (2005), in support of his
position (Pet. 18-19), but these cases are inapposite. In
Saleeby, the Court held that the rules promulgated by the
State Bar vieclated Due Process standards and ordered the



Bar to reformulate its rules to meet those standards—but it
did not prescribe what the content of those new rules should
be or order the Bar to promulgate any specific regulations. A
Ridgecrest Charter Schools, meanwhile, did not involve an
agency’s rulemaking authority at all. There, the petitioner
‘sought an order requiring'the respondent school district to
provide facilities for a charter school as required by the
Charter Schools Act of 1992. The Court of Appeal expressly
noted that a “school district, in responding to a charter
school’s request for facilities, is not acting in a quasi-
]egzs]atzve capaczty 130 Cal. Af)p. 4th at 1007 (emphasis
added). N
These cases stand at most, for the uncontroversial
principle that mandamus may issue to invalidate an abuse of
discretionary authority (like the hypothetical potassium
chloride only protocol posited by Petitioner on pages 19-20 of
the Petition). Similarly mandamus may be appropriate to
compel a public body “to exercise its discretion in the first
instance when it has refused to act at all,” if the agency is
required by law to do so. Bldg Indus. Ass’n v. Marin Mun.
Water Dist., 235 Cal. App. 3d 1641, 1646 (1991); see also
Newland v. Kizer, 209 Cal. App. 3d 647 , 655 (1989) (ordering
the agency to adopt regulations “in accord with its mandatory
statutory duty,” but distinguishing Sklar, on the ground that
“lulnlike the situation in Skiar, plaintiffs here are not seeking
regulations with specific content they desire,” and noting that
a “[clourt mandate simply to issue regulations does not
prescribe the substance and content of such regulations or
otherwise compel ‘the Department to exercise its
administrative discretion in any particular manner”).?

2 Such is not the case here. Far from “refus[ing] to act at
all,” the CDCR has asserted that it “expended significant time
and resources developing a three-drug lethal-injections
protocol for carrying out the death penalty” (Motion for

(continued ...)



But neither of the two .cases cited by Petitioner supports
the proposition that mandamus may issue to compei an
agency to “exercise . . . that discretion in a particular manner
or to reach a particular result.” Bldg. Indus. Assn, 235 Cal.
App. 3d at 1646. Indeed, legions of cases confirm that the
exact opposite is true. See, e.g., Common Cause v. Bd. of
Supervisors, 49 Cal. 3d 432, 442 (1989) (“Mandamus will not
lie to control an exercise of discretion, i.e., to compel an
official to exercise discretion in a particular manner”); State v.
Superior Court, 12 Cal. 3d 237, 247 (1974) (mandamus “may
be employed to compel the performance of a duty which is
purely ministerial in character; it cannot be applied to control
discretion as to a matter lawfully entrusted to the
Commission”); Carrancho v. California Air Kes. Bd., 111 Cal.
| App. 4th 1255, 1269 (2003) (“mandamus may be used to
compel an agency to exercise its discretion but not to control
it, i.e., to force the exercise of discretion in a particular
manner”); Bldg. Indus. Assn, 235 Cal. App. 3d at 1646
(“When the duty of a public body is broadly defined, the
manner in which it carries out that responsibility ordinarily
- requires the exercise of discretion; under such circumstances,
mandate is not available to order that public body to proceed
ina pafticular manner”). '

(... continued) '

Judicial Notice in Support of Real Party In Interest’s
Opposition to Petition for Writ of Mandate (“MJN”) Ex. A at
1), and defended those regulations against a challenge
brought in the Marin County Superior Court, Sims v.
California Department of Corrections and Kehabilitation, No.
CIV1004019. Although the CDCR did not prevail in that
case, it has filed a notice of appeal to challenge the
invalidation of those regulations in the First District Court of
Appeal. MJN Ex. A. Moreover, the CDCR indicated in its
notice of appeal that, “under the Governor’s direction, [it] will
also begin the process of considering alternative regulatory
protocols, including a one-drug protocol, for carrying out the
death penalty.” Id at 2.



There is one limited exception to this general prohibition:
“in unusual circumstances the writ will lie where, under the
facts, [the agency’s] discretion can be exercised in only one
way.” Hurtado v. Superior Court, 11 Cal. 3d 574, 579 (1974)
(citation and internal quotation marks omitted). But these
“anusual” circumstances are not present here. See San
Gabriel Tribune v. Superior Court, 143 Cal. App. 3d 762, 771
(1983) (“It is unusual that a court is bound to exercise its
discretion in one ‘right’ way”). Certainly, the sihg}e-drug, '
single-facility, Michael Morales-specific protocol that
Petitioner seeks is not the only choice available.
~ As the Petition acknowledges (Pet. 20), some three-drug
protocols have been approved by the Supreme Court of the
United States (Baze v. Rees, 553 U.S. 35 (2008)) and upheld
by the Ninth Circuit Court of Appeals (Dickens v. Brewer, 631
F.3d 1139, 1141 (9th Cir. 2011)). Indeed, 52 of the 61
executions carried out in the United States (85%) between
January 1, 2011, and May 1, 2012, were performed with a
three-drug protocol. See Death Penalty Information Center:
Execution  List 2011, available  at  http//www.
deathpenaltyinfo.org/execution-list-2011, and Execution List
2012, available. at http://www.deathpenaltyinfo.org/execution-
list-2012). ~ Accordingly, although Petitioner may believe a
single—drug protocol is the preferable choice, it is certainly not
the only choice. .

Similarly, although Petitioner may prefer that the CDCR-
adopt a protocol that “is specifically for the execution of
Michael Angelo Morales” and “is limited to those operations
performed within San Quentin” (in an attempt to avoid the
requirements of the APA), such a limited protocol is certainly
not the only choice the CDCR could make. Pet. 10. Petitioner
gives no reason—other than attempting to circumvent the
APA (Pet. 25-28)—that the CDCR should not or could not
choose. to promulgate regulations covering all condemned



inmates and/or including such inter-facility provisions as
recruitment of qualified team members from other facilities if
necessary to ensure a fully qualified and competent team.
The fact that these choices implicate the APA’s requirements
does not make them unreasonable. The APA is not a
meaningless “roadblock.” See Pet. 21. To the contrary, it
reflects the Legislature’s considered view that through the
rulemaking process, “[algencies discover that they are not
always repositories of ultimate wisdom; they learn from the
suggestions of outsiders and often benefit from that advice.”.
San Diego Nursery Co. v. Agric. Labor Relations Bd., 100 Cal.
App. 3d 128, 142-43 (1979) (citation and internal quotation
marks omitted). _

Because this is not one of the rare and “unusual
circumstances” in which only one choice can be made by the -
agency, the limited exception does not apply. Accordingly,
pursuant to the well-settled rule that mandamus will not lie
to control an agency’s quasi-legislative discretion, the Petition
* must be denied. See AIDS Healthcare Found., 197 Cal. App.
4th at 704 (“[a] writ of mandate will not lie to impose the
[Petitioner’s] discretion upon the [CDCR]”); id. at 696 (“A
court, by way of mandamus, cannot substitute its discretion
for that of legislative or executive bodies in matters
committed to the discretion of those branches”),



THE CDCR CANNOT PROMULGATE AN
EXECUTION PROTOCOL WITHOUT COMPLYING WITH
THE MANDATORY REQUIREMENTS OF THE APA.

A. The Petition Is An Improper Collateral Attack On A
Preexisting Permanent Injunction That Prohibits The
CDCR From Carrying Out Executions Unless And
Until Regulations Are Enacted In Compliance With
The APA. '

The Petition asks this Court to order the CDCR to
promulgate the lethal injection protocol Petitioner prefers
without complying with the public notice and comment
requirements of the APA. But, pursuant to a pérmanent
injunction issued by the Marin County Superior Court (the
“Marin Injunction”) the CDCR cannot carry out any
executions “unless and until lethal injection regulations are
enacted in compliance with the APA” Pet. Ex. H at 1-2
(emphasis added). For this reason, too, the Petition must be
denied. . ;

Citing Tidewater Marine Western, Inc. v. Bradshaw, 14 -
Cal. 4th 557 (1996), Petitioner argues that the injunctiori‘
cannot mean what it says because, if it did, it would “stop
implementation of the _statute” = (Pet. 23), thereby
“violatilng] ... controlling California Supi‘eme Court
precedent” (id. at 29). Petitioner contends tha_’t the injunction
should therefore be “interpreted” to mean something else—
i.e., that the CDCR cannot carryout executions unless and
until a new lethal injection protocol is enacted that either
complies with the APA’s requirements or falls into an
exception to the APA. But Petitioner’s reliance on Tidewater
is badly misplaced and, as a result, the premise of his
argument fails.

The premise of Petitioner’s argument is that an “invalid
regulation cannot thwart the enforcement of the underlying
statute.” Pet. 23. But this is not supported by the cases

o



petitioner cites and, in fact, is an incorrect statement of the
law. To understand why Petitioner’s sophistry fails, it is
necessary to distinguish between the two types of statutes
that delegate authority to state agencies: self-executing
statutes and non-self-executing statutes. '

e Self-executing statutes: Many statutes are self-
executing, meaning that they are capable of enforcement
without the adoption of regulations. See Pac. Bell Wireless v.
Pub. Utils. Comm’n, 140 Cal. App. 4th 718, 739-44 (2006)
(wireless phone company can be fined for misleading
consumers about its quality of “service even though PUC
adopted no clarifying regulations of vague statute, given that
earlier PUC decisions gave company adequate notice that this
could occur); Alfaro v. Terhune, 98 Cal. App. 4th 492, 502-04
(2002) (unless statute is too vague or indefinite to be enforced
on its own, it can be enforced even though agency has failed to
adopt regulations). | '

Although self-executing statutes may be enforced on a
case-by-case basis in the absence of regulations, an agency
may choose to adopt regulations to aid in efficient
enforcement. “An example is a statute that provides: “There
shall be adequate space between hospital beds.”” OFFICE OF
ADMINISTRATIVE LAW, What Must Be Adop_zfea’ Pursuant to
the APA? at 1 (Apr. 6, 2006), available at www.oal.ca.gov/res/
docs/pdffwhat_is_a_regulation.pdf. (“What Must Be
Adopted”). As the Office of Administrative Law (“OAL”) has
-explained,? such a statute could be enforced on a case-by-case

5 In 1979, the California Legislature created the OAL to
ensure state agency regulations are authorized by statute,
consistent with other law, and written in a comprehensive
manner, as provided in the rulemaking part of California’s
APA. In addition to its regulatory review program, OAL
responds to réquests for determination of whether a
California state agency rule meets the statutory definition of
a “regulation,” and if so, whether the rule should have been,

(continued . ..)
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basis (without violating the APA) but, because the statute is
susceptible to interpretation, regulations may assist the
responsible agency with its enforcement efforts. Id.

e Non-self-executing statutes: In contrast to self-
executing statutes, a non-self-executing statute (also known
as a wholly-enabling statute) “is one that has no legal effect
without the enactment of a regulation.” Id. Such statutes
cannot function until an agency adopts regulations to
implement them. See Alfaro, 98 Cal. App. 4th at 502 (“Some
statutory schemes, by their nature, cannot be implemented
without administrative regulations”). For example, if a
statute provides for protection of endangered species, but
leaves to an agency the designation of which species are
endangered, the statute is not self-executing. Regulations
must be adopted before it has any legal effect. See California
Forestry Assm v. California Fish & Game Comm™n, 156 Cal.
App. 4th 1535, 1552-56 (2007). Another example, provided by
the OAL, is a statute that states: “The department may set an
annual licensing fee up to $500.” What Must Be Adopted at 1.
“This type of statute cannot be legally enforced without a
- regulation setting the fee.” Id. '

Tidewater involved self-executing wage orders, which
applied to employees in, Infer alia, the transportation
industry, and barred work in excess of eight hours in any 24
hour period unless the employer paid overtime. TZdewater, 14
Cal. 4th at 561-62. The Department of Labor Standards
Enforcement (“DLSE”) was empowered to enforce these wage
orders. Id. For several years, the DLSE determined on a
case-by-case basis whether the wage orders applied to
individual maritime industry employees who filed claims with
the Department, “considering such factors as the type of

(... continued)
but was not, adopted pursuant to the requlrements of tbe
Administrative Procedure Act.
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vessel, the nature of its activities, how far it traveled from the
California Coast, how long it was at sea, and whether it left
from and returned to the same port.” Id. at 562. Eventually,
however, the DLSE prepared a formal “Operations and
Procedures Manual” setting forth standards for determining
the applicability of the wage orders to maritime employees.
Id The Court determined that the Manual was a regulation
within the meaning of the APA and that it was invalid
because the DLSE had not complied with ~the APA’s
requirements. Id. at 576. However, because the wage orders
at issue were self-executing and capable of enforcement on a
case-by-case basis even in the absence of regulations (as they
had been for years), the Court did not preclude application of

‘the underlying wage orders. Id. at 577. Rather, the Court

decided for itself whether those wage orders applied to the
plaintiffs’ activities. Id. at 577-79.

There can be no dispute that Penal Code Section 3604(&)
which provides that “[tlhe punishment of death shall be
inflicted by the administration of a lethal gas or by an
intravenous injection of a substance or substances in a lethal
quantity sufficient to cause death, by standards established
under the direction of the Department of Corrections” is not
self-executing. (Emphasis added.) It is patently “too vague
and indefinite to be implemented without administrative
regulations” (Alfaro, 98 Cal. App. 4th at 501)—providing no
guidance on the identity of quantity of the substance or
substances to be used. And, even more critically, it expressly
delegates to the CDCR the task of establishing the standards
necessary to carry out the punishment of death by lethal
injection, thereby evidencing a “legislative intention, by
express provision ..., that the Act cannot be implemented in

the absence of administrative regulations.” Id. Indeed, even

Petitioner concedes that “Section 3604, subdivision (a) of the
Penal Code directs Respondent CDCR to establish standards
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for lethal injection.” Pet. 18. Accordingly, Tidewater has no
relevance here.*

Where, as here, the relevant statute is not self-executing,
there is no underlying statutory scheme to enforce in the
absence of regulations, so invalidation of the regulation will
necessarily “stop the implementation of the statute.” Pet. 23.
This result is not “in clear violation” of controlling law (Pet.
29)—it is entirely consistent with it. '

In re Ronje, 179 Cal. App. 4th 509 (2009), for example,
involved Welfare and Institutions Code Sections 6600, et seg.,
which provide for the civil commitment of sexually violent
predators (“SVP”). Like Penal Code Section 3604, the Welfare
and Institutions. Code Section at issue in Ronje is not self-
executing: it calls for two mental health professionals to
evaluate the person “in accordance with a standardized
assessment protocol developed by the [Department of Mental
Health].” Id. at 515. Pursuant to this delegation of authority,
the Department of Mental Health (“DMH”) created and
published a Clinical Evaluation Handbook and Standardized
Assessment Protocol (“SAP”) for its SVP evaluators. Id. An

* Petitioner also cites Morning Star Co. v. State Board of
Fqualization, 38 Cal. 4th 324 (2006), in which the Court
determined that the Department of Toxic Substances Control
had adopted an invalid underground . regulation when it
determined that all corporations conduct activities related to
hazardous materials (and were therefore required to pay a
. fee). Id at 327-28. The Petition notes that “the court
permitted collection of the fees to continue, due to the critical
importance of the program, until the department complied
with the APA.” Pet. 23. Buf the Petition omits the critical
fact that this order was an exercise of the Court’s “inherent
power to issue orders preserving the status quo.” Morﬂmg
Star, 38 Cal. 4th at 341 (emphasis added). Here, Petitioner is
not askmg the Court to preserve the status quo. Far from it.
Petitioner is asking this Court to alfer the status quo by
ordering the CDCR to adopt a specific protocol that is not
now, and has never been, in existence. Mornmg Starprovides
no support for this request

-18-



inmate, whose SVP evaluation was conducted under this SAP
filed a petition for writ of habeas corpus, arguing that the
SAP was invalid because it was not adopted in compliance
with the procedural requirements of the APA. The court
agreed, holding that the SAP met the statutory definition of a
regulation and should have been adopted pursuant to the
APA. Id at 516-17. Because it was not, it was an invalid
“underground” regulation. Id at 517. Accordingly, the court
remanded to the trial court with directions to “order new
evaluations of Ronje using a valid assessment protocol.” Id.
at 519. In other words, the civil commitment proceedings
could not proceed until a valid SAP was adopted in
compliance with the APA. See also, e.g., Alfaro, 98 Cal. App.
4th at 503 (explaining that where the statute cannot be
implemented without administrative regulations—17.e., where
the statute is not self-executing—"a court may enjoin
implementation of a statutory scheme for want of
administrative regulations”). -

Accordingly, Petitioner’s argument that the Marin
Injunction must be “interpreted” as he urges to avoid a
conflict with California case law fails in its premise. The
Marin Injunction means what it says—it precludes the relief
Petitioner seeks by prohibiting the CDCR from carrying out
executions “unless and until lethal injection regulations are
enacted in compliance with the APA.” Pet. Ex. H at 1-2.

So Petitioner is really asking this Court to modify the
injunction to add a term that is not included therein (“unless
and until a new lethal injection protocol is enacted that either -
complies with the APA’s requirements or falls into an
- exception to the APA”). ‘But this is not the proper forum or
manner in which to make such a request.’ '

° Notably, even if the Petition merely required
interpretation, rather than modification, this would not be the

{continued ...)
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An injunction may be modified upon a showing that “the
ends of justice would be served by the modification.” " CODE
Crv: PrROC. §533. But any attempt to modify an injunction
must be brought in the court that originally issued the order.
See Luckett v. Panos, 161 Cal. App. 4th 77, 96 (2008) (“If, for
example, in 4 v. B, A obtains an injunction against B, B
cannot seek to lift that injunction based on changed
circumstances in an unrelated ‘action,” say, M v. X. Obviously
the ‘action’ referred to in section 533 is the very action which
generated the injunction in the first place”). Here, the Marin
Injunction was entered by the Marin County Superior Court
on February 21, 2012, and the Notice of Appeal (which
transferred exclusive appellate jurisdiction to the First
District Court of Appeal) was not filed until April 26, 2012
(MJN Ex. A)—a week after this Petition was filed.
Accordingly, at any time prior to the filing of this Petition,
Petitioner could have (and, if it believed a modification was
required, should have) moved to intervene in the Marin
County action and sought a modification of the permanent
injunction. Because the relief Petitioner seeks is prohibited
by the Marin Injunction and because only the Court that

(...continued)

proper forum or avenue to relief. The issuing trial court, not
this Court, is in the best position to interpret and apply its
own order. Indeed, courts have followed this well-settled
principle for over 100 years. In 1904, a prominent treatise
summarized the case law as follows: “The court granting the
injunction is necessarily invested with large discretion in
enforcing obedience to its mandate, and . . . courts of appellate
powers are exceedingly averse to interfering with the exercise
of such judgment and discretion.” 2 J. HIGH, LAW OF
INJUNCTIONS §1458, at 1467-68 (4th ed. 1905); see also Hill v.
Superior Court, 21 Cal. App. 424, 426 (1913) (“Upon its own
Interpretation of the order, the court might conclude that the
acts which petitioners are alleged to have committed did not
constitute contempt, in which case they would not be
aggrieved”) (emphasis added).
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issued the injunction is empowered to modify it (see Luckett,
161 Cal. App. 4th at 96), the Petition must be denied.’

B. The CDCR Cannot Be Ordered To Circumvent The
Requirements Of The APA By Crafting Regulations
That Allegedly Fall Within An Exception To The
APA’s Requirements.

By asking this Court to order the CDCR to adopt a lethal-
injection protocol specifically designed to fit within certain
exceptions to the APA, Petitioner has conceded that unless
the CDCR’s previously promulgated regulations are
substantially modified to exploit these loopholes, the agency
must comply with the APA. Of course, were the Court to

order the CDCR to tailor its lethal injection protocols in the
" manner Petitioner prescribes, it would be “compellling] a

¢ Petitioner’s half-hearted claim that the relief he seeks is
not prohibited by the injunction because he is not asking the
CDCR to carry out an execution, but merely to promulgate a
protocol (Pet. 30), is a mendacious attempt to subvert the
Marin Injunction. Indeed, this position is contrary to the
theme of the entire Petition, which is that Michael Morales’s
death sentence should be imposed without further delays.
See, e.g., id. at 1, 14, 32. The Court need “not leave its
common sense at the door” and accept the contrived position
that the adoption of a lethal injection protocol does not have
the aim of executing Morales, especially when the Petition.
asks that the lethal injection protocol be adopted to execute
only Michael Morales. Gov’t Emps. Ins. Co. v. Superior Court,
79 Cal. App. 4th 95, 102 (2000).

For this reason, the relief Petitioner seeks is also
prohibited by the stay of execution, entered by the U.S.
District Court for the Northern District of California in
Morales v. Cate, Nos. 5-6-cv-219 and 5-6-cv-926, that stays all
proceedings related to the execution of Mr. Morales’ death
sentence. MJIN Ex. B at 15; see also id Ex. C at 2 (“All
proceedings related to the execution of the intervenors’
sentences of death, including but not limited to preparations
for an execution and the setting of an execution date, are
hereby stayed on the same basis and to the same extent as in
the case of Plaintiffs Morales and Brown”).
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legislative body to perform legislative acts in a particular
- manner,” which as discussed above, is prohibited. Sklar, 185
Cal. App. 3d at 624 (quoting Bd. of Supervisors v. California
Highway Comm’n, 57 Cal. App. 3d at 961 and citing cases);
see also Part I, supra. Even if such relief were available, the
execution protocol Petitioner seeks would not fall within the
exceptions to the APA that he cites.

1. The Named Individual Exception Does Not Allow
The Creation Of Regulations That Apply To Only
One Person.

Under the APA, “[rlegulation” means every rule,
regulation, order, or standard of general application ...
-adopted by any state agency to implement, interpret, or make
specific the law enforced or administered by it, or to govern its
procedure.” GOV'T CODE §11342.600. In Morales v. California
Department of Corrections and Rehabilitation, 168 Cal. App.
4th 729, 737 (2008), the CDCR argued that its lethal injection
protocols did not constitute “regulations” subject to the APA
because they “applie[d] only to certain condemned inmates at
San Quentin and execution team members.” The Court of
Appeal rejected Petitioner’s argument that a lethal injection
protocol is not subject to the APA because it is “directed to a-
specifically named person or to a group of persons and does
not apply generally throughout the state.” GOV'T CODE
§11340.9(1). The Morales decision is directly on point, holding
that a lethal injection protocol is a “Rule of General
Application” that is “subject to the APA, even if it does not
apply to all inmates, or even to all inmates sentenced to
death.” 168 Cal. App. 4th at 737, 739. Reducing the “group of
persons” to whom a lethal injection protocol applies from a
subset of condemned inmates to only one condemned inmate
does not change this reasoning, nor does it change the result
that the CDCR must comply with the APA’s procedures. |
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“[T]f it looks like a regulation, reads like a regulation, and
acts like a regulation, it will be treated as a regulation
whether or not the agency in question so labeled it.” State
Water Res. Control Bd. v. Office of Admin. Law, 12 Cal. App.
4th 697, 702 (1993). A lethal injection protocol directed only
at Michael Morales would not look any different than one’
applicable to all condemned inmates. If the CDCR were able
to avoid the APA process by adopting a lethal injection
protocol just for him, it would eviscerate the APA, because the
agency could similarly execute every condemned inmate one

‘at a time wusing a protocol directed specifically at that

individual.” , |

The exception created by Government Code Section
11340.9(1) does not undermine the APA." Rather, consistent
with the APA’s general statutory scheme, the named
individual exception means simply that not every agency
determination qualifies as a regulation. For example, in Re:
Public Works Russ Will Mechanical, Inc. Off-Site Fabrication
of HVAC Components, No. PW 2007-08, 2010 WL 7210353
(Cal. Dep’t Lab. May 3, 2010), the Department of Industrial
Relations determined that Russ Will Mechanical, Inc. was a
subcontractor within the meaning of the labor code. Russ
Will Mechanical appealed the determination, arguing that it
was an underground regulation, having not been adopted
through the procedures of the APA. That contention was
rejected because the determination was - “directed to a
specifically named person” and therefore exempted from the
APA under Section 11340.9(1)). The appeals board explained

7" Indeed, this is unquestionably what Petitioner envisions.
The Petition itself states that the CDCR should be directed to

. “choose the presently available method, at least as to those

cases that have completed the review process and are ready
for execution” (Pet. 21), thereby acknowledging that it in fact
seeks application of the protocol it seeks to all inmates who
have exhausted their appeals.
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the Section 11340.9(1) exception applies where the agency
action “lack[s] the fundamental identifying characteristic of a
regulation subject to the APA in that it [i]s not intended to
apply generally, but rather only to a specific case.” Id. at 6.
Likewise, the fundamental identifying characteristic of the
CDCR’s lethal injection protocols is that they are rules of
general application. Limiting their scope to the execution of |
one inmate at a time does not change that.

2. A Lethal Injection Protocol Directed Only To
One Person Would Violate The United States
And California Constitutions.

Moreover, if the CDCR were to -enact a lethal injection
protocol for the execution of only one inmate, the protocol

would constitute unconstitutional “special legislation.”
“[Alaw] ...1is genéral ... when it applies equally to
all persons - embraced in a class founded upon some
natural or intrinsic or constitutional distinction. . . .
[It is a special law] . . . if it confers particular
privileges or imposes peculiar disabilities or
"~ burdensome conditions, in the exercise of a common
right, upon a class of persons arbitrarily selected from
the general body of those who stand in precisely the
same relation to the subject of the Law.” (White v.
Church, 185 Cal. App. 3d 627, 632 (1986) (quoting
Serve Yourself Gas Etc. Ass’n. v. Brock, 39 Cal. 2d
813, 820 (1952)) (brackets and ellipses in original))

California Constitution Article IV, Section 16(b) expressly
bars special legislation: “A local or special statute is invalid in
any case if a general statute can be made applicable.” This
constitutional prohibition on special legislation extends to
agency actions. See People v. Lockheed Shipbuilding &
- Constr. Co., 35 Cal. App. 3d 776, 784-85 (1973) (an attempt
“to authorize an administrative agency . . . to make law in
individual cases . ... attempts to authorize ai'bitrary, special
legislation and that . . . is unconstitutional”). (footnote
omitted).
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Petitioner asks the Court to order the creation of a law
that would apply explicitly by name to only Mr. Morales. But
even a law that does not identify the sole entity at which it is
directed, but instead is directed at a class that by definition
only includes a single entity, constitutes unconstitutional
spécial legislation where the limitation of the class “is
arbitrary and without any reasonable basis.” Hollman v.
Warren, 32 Cal. 2d 351, 359 (1948) (striking down a law
limiting the number of notaries in unified cities and counties,
of which San Francisco was the only one); see also Stout v.
Democratic County Cent. Comm., 40 Cal. 2d 91 (1952).

Furthermore, “a law which confers particular privileges or
~ imposes peculiar disabilities upon an arbitrarily selected class
of persons who stand in precisely the same relation to the
subject matter of the law as does the larger group from which,
 they are segregated constitutes a special law which is
tantamount to a denial of [the] equal protection,” promised by
Article 1, Section 7 of the California Constitution. California
Fed'’n of Teachers, AFL-CIO v. Oxnard Elementary Schs., 272
Cal. App. 2d 514, 527 (1969). As the CDCR would have
absolutely no rational basis for adopting a law that singles
out Mr. Morales from the class of condemned and death-
eligible inmates on California’s death row for execution, such
a protocol would be the very definition of unconstitutional
special legislation. Mr. Morales would literally be “denied
equal protection of the” APA. '

In addition, the protocol sought by Petitioner would
violate the United States Constitution. A Federal District
Court recently granted a stay of execution to condemned Ohio
inmates, holding that they were likely to prévail on their
claim that the state denied them equal protection of the laws
~in adopting lethal injection protocols that “treat each
condemned inmate differently.” Cooey v. Kasich, 801 F. Supp.
2d 623, 642, 654 (5.D. Ohio 2011), motion to vacate stay
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denied by In re Ohio Execution Protocol Litig., 671 F.3d 601
(6th Cir. 2012), and Kasich v. Lorraine, 132 S. Ct. 1306
(2012). Nothing in Towery v. Brewer, 672 F.3d 650 (9th Cir.),
cert. denied sub nom. Moormann v. Brewer, 132 S. Ct. 1656
(2012), is to the contrary. Zowery holds merely that lethal
injection protocols that apply to all condemned inmates are
not likely to violate the Equal Protection Clause when they
reserve certain decisions to the discretion of the Director of
the Department of Corrections. Id. at 659-61.

In Cooey, the court held that because the protocol treated |
Plaintiff differently from other condemned inmates during his
execution, his “class of one” claim was likely to succeed on the
merits. There was no rational basis for this disparate
treatment under the law because “[mlere pursuit of
administrative convenience that risks flawed executions . . .
is not] a legitimate state interest” that would justify
disparate treatment of inmates during their executions. 801
F. Supp. 2d at 653. In contrast, “[cJompleting executions in a
constitutional manner is a legitimate state interest.” Id. In
order to ensure this state interest is achieved, the Petition-
must be denied. |

3. The Single Prison Exception Does Not Apply.

The Petition admits that in order for the single prison
exception set forth by Penal Code Section 5058(c)(1) to apply,
the CDCR would need to enact regulations substantively
different than those it has previously found in its legislative
discretion to be necessary. Pet. 27. The earlier regulations
- required functions for the selection of an execution. team to
extend beyond San Quentin. Jd. The selection of the
execution team is no small matter—the inadequacy of the
execution team was one of the primary Eighth Amendment
concerns identified by the Federal District Court in 2006
(MJN Ex. D at 10-11) and again in 2010 (id. Ex. E at 5-7).
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The Petition further concedes that the “execution protocol
proper” would have to be separated out from this “additional
matter” in order for the former to conceivably fall within the
single prison exception and the former within the internal
management exception (for which Petitioner does not even
argue). Pet. 27-28. It bears repeating that any order from the
Court dictating that the CDCR exercise its legislative
functions in this particular manner is absolutely disallowed.
See supra, Part 1.

| CONCLUSION
~ For the foregoing reasons, the Petition should be denied.

' DATED: May 22, 2012.

Respectfully,

MCBREEN & SENIOR
DAVID A. SENIOR

By QAM&( Qﬁﬂu@f(/ / STE.

A¥ID A. SENIOR

. Attorne ys for Real Party in Interest
Michael Angelo Morales
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VERIFICATION

I, David A. Senior declare: ’

I am the attorney of record for Real Party in Interest
Michael Angelo. Morales. 1 have read the foregoing
Opposition to Petition for Writ of Mandate. I am informed
and believe that the matters stated therein are true, and on
that ground, I allege that the matters stated therein are true.
I further declare that Real Party is absent from the county in
which I have my office. '

I declare under penalty of perjury, under the laws of the
State of California, that the foregoing is true and correct.
Executed this 22nd day of May, 2012, in Los Angeles,

California. .
y

DAVID A. SENIOR



CERTIFICATE OF COMPLIANCE
PURSUANT TO CAL. R. CT. 8.520(c)(1))

Pursuant to California Rule of Court 8.520(c)(1), and in
reliance upon the word count feature of the software used, I
certify that the attached OPPOSITION TO PETITION FOR
WRIT OF MANDATE contains 6,516 words, exclusive of those ‘
materials not required to be counted under Rule 8.520(c)(3).

aan

— SARAJ. EME@BERG

DATED: May 22, 2012.

31609918F



PROOF OF SERVICE

I, Gigi Francisco-Ferrer, declare:

I am a resident of the State of California and over the age of eighteen
years, and not a party to the within action; my business address is Three
Embarcadero Center, 7th Floor, San Francisco, California 94111-4024. On
May 22, 2012, I served the following document described as REAL PARTY IN
INTEREST'S OPPOSITION TO PETITION FOR WRIT OF MANDATE by
placing it in a sealed FedEx envelope and affixing a pre-paid air bill, and
causing the envelope to be delivered to a Fedlix agent for delivery on the next
business day, May 23, 2012, on the interested partles in this action addressed
as follows:

Hon. Pete Wilsdn
355 S. Grand Avenue, 45th Floor
Los Angeles, California 90071

Kent S. Scheidegger

Criminal Justice Legal Foundation
2131 L Street

Sacramento, California 95816

Attorneys for Petitioner Bradley S. Winchell

Jay M. Goldman

" Office of the State Attorney General
455 Golden Gate Avenue, Suite 11000
San Francisco, California 94102-7004

' Attorneys for Respondents Matthew Cate
- and California Department of Corrections and Rehabilitation

I declére under penalty of perjury that the foregoing is true and correct.
Executed at San Francisco, California zvl y 22, 2012,

T
/

Gigi Francisco-Ferrer




No. C070851

IN THE COURT OF APPEAL OF
THE STATE OF CALIFORNIA
'THIRD APPELLATE DISTRICT

BRADLEY S. WINCHELL,
. Petitioner,

V.

MATTHEW CATE, Secretary, California Department
- of Corrections and Rehabilitations, and
CALIFORNIA DEPARTMENT OF CORRECTIONS AND
REHABILITATION,

Fespondents,

‘MICHAEL ANGELO MORALES,
Real Party in Interest.

MOTION FOR JUDICIAL NOTICE IN SUPPORT OF REAL

PARTY IN INTEREST'S OPPOSITION TO PETITION FOR

WRIT OF MANDATE; SUPPORTING DECLARATION OF
SARA J. EISENBERG; PROPOSED ORDER

MCBREEN & SENIOR

DAVID A. SENIOR
dsenior@mcbreensenior.com

1900 Avenue of the Stars, 11th Floor
Los Angeles, California 90067 '
Telephone: 310.552.5300

Facsimile: 310.552.1205

Attorneys for Real Party in :
Interest Michael Angelo Morales



No. C070851

IN THE COURT OF APPEAL OF
'THE STATE OF CALIFORNIA
THIRD APPELLATE DISTRICT

BRADLEY S. WINCHELL,
Petitioner,

V.

MATTHEW CATE, Secretary, California Department
of Corrections and Rehabilitations, and
CALIFORNIA DEPARTMENT OF CORRECTIONS AND
REHABILITATION,

Respondents,

MICHAEL ANGELO MORALES,
Real Party in Interest.

MOTION FOR JUDICIAL NOTICE IN SUPPORT OF REAL
PARTY IN INTEREST'S OPPOSITION TO PETITION FOR

WRIT OF MANDATE

i

Pursuant to Evidence Code Sections 452(d) and 459, and
Rule 8.252(a) of the California Rules of Court, Real Party in
Interest Michael Angelo Morales respectfully requests the

Court to take judicial notice of the documents attached hereto

as Exhibits A, B, C, D and E.

Exhibit A is a document filed in the case of Sims v.
California Department of Corrections and Rehabilitation, No.
Civ 1004019. Exhibits B, C, D and E are copies of documents

9.



from the Federal District Court case originally titled Morales
v. Hickman and now titled Morales v. Cate, No. C 06-219,
downloaded from the federal court PACER system.

Evidence Code Section 452(d) authorizes the Court to take
judicial notice of “[rlecords of . . . any court of this state.”
Accordingly, and because they contain information relevant to
the resolution of the Petition for Writ of Mandate, Real Party
in Interest respectfully requests the Court to take judicial
notice of the attached documents. .

DATED: May 22, 2012.

Respectfully,

MCBREEN & SENIOR
DAVID A. SENIOR

By D&UM Qp/muz / STE.

DAVID A. SENIOR

Attorneys for Real Party in Interest
Michael Angelo Morales



DECLARATION OF SARA J. EISENBERG

I, Sara J. Eisenberg, declare:

1. Iam an attorney admitted to practice before the Bar of the
State of California. I am an associate with the law firm of Arnold &
Porter LLP, attorneys for Mitchell Sims in Sims v. California
Department of Corrections and Rehabilitation, Marin County
‘Superior Court case number CIV1004019. I make this Declaration
upon personal knowledge and, if called upon to testify, could and
would testify competently hereto.

2. As counsel of record for Mr. Sims in Sims v. California

-Department of Corrections and Rehabilitation, 1 was served by the
CDCR with a copy of the document attached hereto as Exhibit A,
which is also in the Marin County Superior Court’s file.

3. I downloaded the documents attached at Exhibits B, C, D
and E—all of which are from the Federal District Court case
originally titled Morales v. Hickman and now titled Morales v. Cate,
No. C 06-219—from the Federal Court PACER system.

4. The documents attached as Exhibits A through E are true -
and correct copies of the documents I obtained. .

"1 declare under penalty of perjury under the laws of the
State of California that the foregoing is true and correct.

Executed this 21st day of May, 2012, in San Francisco,
California. ‘

G

SARA J. EISENBERG




No. C070851

IN THE COURT OF APPEAL OF
THE STATE OF CALIFORNIA
THIRD APPELLATE DISTRICT

BRADLEY S. WINCHELL,
Petitioner,

V.

MATTHEW CATE, Secretary, California Department
- of Corrections and Rehabilitations, and
CALIFORNIA DEPARTMENT OF CORRECTIONS AND
REHABILITATION,

Respondents, .

MICHAEL ANGELO MORALES,
Real Party in Interest.

[PROPOSED] ORDER

'GO'OD CAUSE APPEARING THEREFOR, the Motion for

Judicial Notice filed by Real Party in Interest Michael Angelo

- Morales is granted. The Court will take judicial notice of the
documents attached as Exhibits A, B, C, D and E to the Motion.

PRESIDING JUSTICE:
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KAamMALA D. HARRIS

Attorney General of California
THOMAS S. PATTERSON

Supervising Deputy Attorney General
State Bar No. 202890 ,

455 Golden Gate Avenue, Suite 11000

San Framcisco, CA 94102-7004

Telephone: (415)703-5727

Fax: (415) 703-5843 :

E-mail; Thomas.Patterson@doj.ca.gov
Attorneys for Defendants »
California Department of Corrections and
Rehabilitation and Matthew Cate

(Exempt from filing fees—
Gov. Code, § 6103.)

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF MARIN

" CORRECTIONS AND

MITCHELL SIMS, Case No. CIV1004019
Plaintiff, | NOTICE OF APPEAL

V.

CALIFORNIA DEPARTMENT OF
REHABILITATION, et al.,

Defendants.

TO THE CLERK OF THE ABOVE-ENTI’ILED COURT: 4

NOTICE IS HEREBY GIVEN that defendants the California Department of Corrections |
and Rehabilitation and its Secretary, Matthew Cate, appeal to the Court of Appéal for the First
District from the jucigment ﬁléd on February 21, 2012, in favor of plaintiff Mitchell Sims.

The state has expended significant time and resources developing a ’chrée-drug lethal~
injection protocol for carrying out the death ?enalty, and this protocol conforms with a procedure
that has been upheld by the United States Supreme Court. This notice of appeal is filed because

the state’s three-drug protocol is the law of California and should not be abandoned without
1 _

Notice of Appeal (CIV1004019)
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appellate review, and because the superior court made fundamental errors in issuing its decision,
At the same time, appellants recognize that the availability of the three drugs comprising the.
current protocol is uncertain. If it becomes certain in the future that the drugs needed to
implemenf the protocol have, in fact, become unavailable, appellants will reevaluate whether this
appeal, or any portions of it, should continue to be prosecuted. In the meantime, under the
Governor's direction, the California Department of Corrections and Rehabilitation will also begin |
the proceés of considering altérnative regulatory protocols, including a one-drug protocol, for

carrying out the death penalty.

Dated:" April 26, 2012 . ‘Respectfully Submitted,

KAMALA D.HARRIS
Attorney General of California

' . THOMAS S, PATTERSON
Supervising Deputy Attorney General
Attorneys for Defendants -
California Department of Corrections and

Rehabilitation and Matthew Cate

SF2010201806
20596991.doc

Notice of Appeal (CIV1004019)




DECLARATION OF SERVICE BY U.S. MAIL

Case Name: M. Sims v. CDCR, et al.
No.: CIv10064019

I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. | am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States

Postal Service with pos’cage thereon fully prepaid that same day in the ordinary course of
business.

On April 26, 2012, I served the attached
NOTICE OF APPEAL

by placing a true copy thereof enclosed in a sealed envelope in the internal mail collection
system af the Office of the Attorney General at 455 Golden Gate Avenue, Suite 11000, San
Francisco, CA 94102-7004, addressed as follows:

Sara J. Eisenberg, Esq. Norman C. Hile

Howard Rice Nemerovski Canady Orrick, Herrington & Sutcliffe LLP
Falk & Rabkin " 400 Capitol Mall, Suite 3000

Three Embarcadero Center, 7th Floor Sacramento, CA 94814-4497

San Francisco, CA 94111-4024 :

Attorney for Plaintiff’

Mitchell Sims

Jan B. Norman

Attorney at Law

1000 Wilshire Boulevard, Suite 600 -
Los Angeles, CA 90017 - '

I declare under penalty of perjury under the laws of the State of California the foregoing is true

and correct and that this’ declara’clon was executed on Aprll 26, 2012 at San Francisco,
California.

T. Oakes

Declarant ‘/ﬁgyture

§F2010201806
20597697.doc
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**B-filed 2/14/06%*

DESIGNATED FOR PUBLICATION
UNITED STATES DISTRICT COURT »
FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION
Michael Angelo MORALES, Case Number C 06 219 JF
, : Case Number C 06 926 JF RS
Plaintiff, :
DEATH-PENALTY CASE

\2 n ‘

: ORDER DENYING
Roderick Q. HICKMAN, Secretary of the 1 CONDITIONALLY PLAINTIFE’S
California Department of Corrections and MOTION FOR PRELIMINARY

Rehabilitation; Steven W. Ornoski, Acting Warden | INJUNCTION

of San Quentin State Prison; and Does 1-50, "

Defendants. . ’[Docket No. 12]

Plaintiff Michaél Angelo Morales isa éondemned. inmate at California’s San Quentin
State Prison. He is scheduled to be executed at 12:01 a.m. on February 2i, 2006, ‘The present
action challenges the manner in which California’s lethal—injection protocol is administéred. In
his amended complaint, Plaintiff contends that the way in which the protocol is carried out
creates an undue risk of causing him-excessive pain as he is being executed, thereby violating the

Eighth Amendment’s command that “cruel and unusual punishments [not be] inflicted.” us. -

.Const. amend. VIIL

Plaintiff seeks a preliminary.injunction to stay his execution so that the Court may
conduct a full evidentiary hearing to consider his claims, Defendants Roderick Q. Hickman,
Secretary of the California Department of Corrections and Rehabilitation, and Steven W.
Case Nos. C 06 219 JF & C 06 526 JF RS -

ORDER DENYING CONDITIONALLY PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION
(DPSAGOK)-
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Ornoski, Acting Warden of San Quentin State Prison, oppose the motion. The Court has read the
moving.and responding papers and has considered the oral arguments of counsel presented oﬁ
January 26 and February 9, 2006. The Court also has considered the parties’ responses to its
request for supplemental briefing dated February 13, 2006. The Court has jurisdiction pursuant
to 42 U.S.C. § 1983 (2006). Beardslee v. Woodford, 395 F.3d 1064, 1069-70 (9th Cir. 2005).
For the reasons set forth below, Plaintiff’s motion will be denied, subject to.certain conditions
concerning the manner in which the execution is to be carried out.
I

The Eighth Amendment prohibits punishments that are “incompatible with the evolving
standards of decency that mark the progress of a maturing society.” Estelle v. Gamble, 429 U.S.
97,102 (1976) (internal quotation maﬂcs and citations omitted). Executions that “involve the
unnecessary and-wanton infliction of pain,” Gregg v.-Georgia, 428 U.S. 153, 173 (1976), or that
“involve torture or a lingering death,” In re Kemmler, 136 U.S. 436, 447 (1890), are not
permitted. When analyzing a particular method of execution or the implementation thereof, it is
appropriate to focus “on the objective evidence of the pain involved.” Fierro v. Gomez, 77 F.3d
301, 306 (9th Cir. 1996) (citing Campbell v. Wood, 18 F.3d 662, 682 (9th Cir. 1994)), vacated on
other grounds, 519 U.S. 918 (1996). In this case, the Court must determine whether Plaintiff “is
subject to an unnecessary risk of unconstitutional pain or suffering such that his eﬁecut‘iqn by,

lethal injection under California’s protocol must be restrained.” Cooper v: Rimmer, 379 F.3d

. 1029, 1033 (9th Cir. 2004).

In California, unless a condemned inmate affirmatively selects to be executed by lethal
gas, executions are performéd by lethal injection. Cal. Penal Code § 3604 (West 2006).
Defendants have developed Califomia’sA lethél—inj ection protocol’ to implement this statutory

directive. See id. at § 3604(a) (lethal injection to be administered “by standards established

'Defendants have developed two versions of the protocol: a confidential version labeled “San
Quentin Institution Procedure No. 770" and a redacted, publicly available version labeled “San Quentin
Operational Procedure No. 770.” During the course of this litigation, the Court reviewed the confidential
version in camera and ordered Defendants to make it available to Plaintiff’s counsel with certain
redactions related to prison security and subject to a protective order. There are potentlally 31gmﬁcant
differences between the two versions.

2
Case No.C 06219 JF & C 06 926 JF RS
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under the direction of the Department of Corrections™).? The protocol calls for the injection of a
sequence of three drugs into the person being executed: five grams of sodium thiopental, a
barbiturate sedative, to induce unconsciousness; 50 or 100 'milligrams of pancuronium bromide, a
neuromusﬁular blocking agent, to induce paralysis; and 50 or 100 milliequivalents of potassium
chloride, to induce cardiac arrest.” Significantly, each drug is given in a dosage that is lethal in
and of itself. - |

In his amended complaint, Plaintiff contends that the.se drugs are administered in such a
way that there is an undue risk that he will be conscious when the pancuronium bromide and ‘the
potassium chloride are injected. Defendants agree with Plaintiff that a person injected with either
of these two drugs while conscious would experience excruciating pain; however, théy assert that
the dosage of sodium thiopental is more than sufficient to insure that Plaintiff will be
unconscious prior to their administration.

A significant number of medla reports have described this action as an attack on the

constztutlonahty of lethal injection. See, e.g., Lethal Injection of Murderer-Rapist Could Be

>The Department of Corrections was reorganized into the Department of Corrections and
Rehabilitation on July 1, 2005.

*The lethal-injection protocol is not entirely clear as to which dosages of pancuronium bromide

and potassium chloride are used. The protocol provides for the preparation of two syringes of 50
milligrams each of pancuronium bromide (which is also known as Pavulon). It then instructs:

The “NS” syringe shall be removed and one of the #2 syringes (Pavulon)

shall be inserted. The entire contents shall be injected with slow, even

pressure on the syringe plunger.

CAUTION: If all of the Sodium Pentothal has not been flushed from the

line, there is a chance of flocculation forming when coming in contact

with the Pavulon, which will block the flow of fluid through the

Angiocath. I this should happen, shift over to the contingency line

running to the right arm. When the contents of the first #2 syringe has -

[sic] been injected, repeat with the second #2 syringe. :
San Quentin Operational Procedure No. 770 § VI.E.4.d.5)(g)(5) (publicly available version). Regarding
syringes of 50 milliequivalents of potassium chloride, the protocol directs, “The first #3 syringe (KC)
shall be inserted and the entire contents shall be injected. The second #3 syringe shall be repeated or
until death has been pronounced by the physician [sic].” Id. at § VLE.4.d.5)(g)(7). Additionally, the
protocol and Defendants’ submissions are inconsistent as to whether the volume used to administer
sodium thiopental is 20 or 50 cubic centimeters, see id. at § VLE.4.d.5)(c)(6)(d); this difference would
affect how much sodium thiopental actually gets to an inmate being executed due to the volume of fluid °
containing sodium thiopental that is retained in the intravenous line after the flush of 20 cc of saline, as a |
percent of the total dose of sodlum thiopental that is intended to be administered.

3
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Blocked, San Diego Union-Trib., Feb. 10, 2006, at A4 (“A federal judge said yesterday that he
might block a murderer and rapist’s Feb. [sic] 21 execution to prdvide enough tifne to determine
whether lethal injection is cruel and unusual punishment.”). As is apparent from the foregoing
dlSCUSSlOI’l these reports are in error. Rather, the discrete issues in the present action are whether
or not there is a reasonable possﬂnhty that Plaintiff will be conscious when he is injected with
pancuronium bromide or potassium chloride, and, if so, how the risk of such an occurrence may

be avoided.
I
The United States Court of Appeals for the Ninth Circuit has explained that a condemned .
inmate seeking a stay of execution is

required to demonstrate (1) a strong likelihood of success on the
merits, (2) the possibility of irreparable injury to the plaintiff if
preliminary relief is not granted, (3) a balance of hardships
favoring the plaintiff, and (4) advancement of the public interest
(in certain cases). Alternatively, injunctive relief could be granted
if he demonstrated either a combination of probable success on the
merits and the possibility of irreparable injury or that serious
questions are raised and the balance of hardships tips sharply in his
favor. These two alternatives represent extremes of a single
continuum, rather than two separate tests. Thus, the greater the
relative hardship to the party seeking the preliminary injunction,
the less probability of success must be established by the party. In
cases where the public interest is involved, the district court must
also examine whether the public interest favors the plantiff, [{] In
capital cases, the Supreme Court has instructed that equity must
take into consideration the State’s strong interest in proceeding
with its judgment.

Beardslee, 395 F.3d at 1067-68 (internal quotation marks, cit'ations, brackets and emphasis
omitted). As the United States Supreme Court has adjured,

before granting a stay [of execution], a district court must consider
not only the likelihood of success on the merits and the relative
harm to the parties, but also the extent to which the inmate has
delayed unnecessarily in bringing the claim. Given the State’s
significant interest in enforcing its criminal judgments, there is a
strong equitable presumption against the grant of a stay where a
claim could have been brought at such a time as to allow
consideration of the merits without requiring entry of a stay.

Nelson v. Campbell, 541 U.S. 637, 649-50 (2004) (citétions omitted).

4
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m
Two years ago, condemned inmate Kevin Cooper facéd imminent execution at San
Quentin. Eight days before he was scheduled to be executed, Cooper filed an action in which he
challenged California’s lethal-injection protocol on Eighth Ameridment grounds. This Court
declined to stay the execxitipn, finding that Coopér had delayed unduly in asserting his claims and
that he had done no more than raise the possibility that he iriight suffer unnecessary pain if errors

were made in the course. of his execution. Cooper v. Rimmer, No. C 04 436 JF, 2004 WL

‘231325 (N.D. Cal. Feb. 6, 2004). The Ninth Circuit affirmed for the same reasons. Cooper 379

F.3d 1029.* _

Just over one year ago, another inmate under sentence of death, Donald J. Beardslee, filed
an action in this Court challenging the lethal-injection protocol shortly after the San Maieo |
Superior Court set his execution date. Beardslee contended that the protocol violated both his
First Améndment right to freedom of speech and his Fighth Amendment right not to be subjected
to cruel and unusual punishment. While this Court recognized that Beardsiee had been more
diligent than Cooper in that he filed his action thirty days before his scheduled execution and had
exhausted his administrative remedies prior to filing, it nonetheless concluded that Beardslee also
had deiayed unduly in asserting his claims. On the merits, the Court concluded, “Based upon the .
present record, a finding that there is a reeisonable possibility that . . . errors will occur [during
Beardslee’s Aexecution] would not be supported by the evidence. [Beardslee’s] action thus is,
materially indistinguishable from Cooper.” Beardslee v. Woodford, No.C 04 5381 J F,2005 WL
40073 (N.D. Cal. Jan. 7, 2005)

The Ninth Circuit disagreed with this Court’ s determination that Beardslee’s action was

untimely. Beardslee, 395 F.3d at 1069-70. The appellate court noted that “the precise execution

“In a separate habeas corpus proceeding originally brought before the Ninth Circuit, that court
granted Cooper a stay of execution to permit him to return to the United States District Court for the

|| Southern District of California to pursue his claim that he is innocent of the crimes of which He was

convicted and for which he was sentenced to death. Cooper v. Woodford, 358 F.3d 1117 (Sth Cir. 2004)
(en banc). This Court subsequently dismissed without prejudice Cooper’s challenge to the lethal-
injection protocol in light of Cooper’s failure to exhaust his administrative remedies. Cooper V.
Woodford, No. C 04 436 JF (N.D. Cal. Oct. 12, 2004).

5
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protocol is subject to alteration until the time of execution” and it found that “by regulation the
California Department of Corrections does not permit challenges to anticipated actions.”™ Id. at
1069. Beardslee thus suggests that in California, a condemned inmate’s challenge to the lethal-
injection protocol may not become ripe for judicial review until the inmate’s execution is
imminent. See id. at 1069 n.5; but ¢f. id. at 1069-70 n.6 (“we have not resolved the question of
when challenges to execution methods are ripe”). At the very least, unlike Cooper, “Beardslee
pursued his claims aggressively as soon as he viewed them as ripe.” Id. at 1069.

Although it concluded that Beardslee’s challenge was timely, the Ninth Circuit affirmed
this Court’s decision on the merits, holding that “we cannot say, given our deferential standard of
review, that the district court abused its discretion in denying [a] stay of execution.” Id. at 1070
In doing so, however, it noted that

the California execution logs of William Bonin, Keith Williams,
“Jaturun Siripongs, and Manuel Babbit[t] . ... contain indications
that there may have been problems associated with the
administration of the chemicals that may have resulted in the
prisoners being conscious during portions of the executions. This

evidence, coupled with the opinion tendered by Beardslee’s expert,
raises extremely troubling questlons about the protocol.

Id. at 1075.

In the present action, Plaintiff ilas been even more diligent than Beardslee: he filed his
challenge to the lethal-injection protoool shortly before the Ventura Superior Court scheduled his
execution—thirty—nine days before the execution date that court ultimately set.® Beéause in light
of Beardslee, Plaintiff is not guilty of undue delay in bringing his claim, there is no presumption
against the grant of a stay due to delay, much less the “strong equitable presumption” identified |

by the Supreme Court in Nelson, 541 U.S. at 650.7

*The regulation reads in relevant part, “An appeal may be rejected for any of the following
reasons: ... (3) The appeal concerns an anticipated action or decision.” Cal. Code Regs. tit. 15, §
3084.3(c) (2006).

5t also appears from the face of his amended complaint that Plamt1ff has exhausted his
administrative remedies.

7This conclusion is buttressed by the Supreme Court’s recent denial, “by a vote of 6-3, of an
application to vacate a stay of execution in Crawford v. Taylor, 546 U.S. ___, No. 05A705 (Feb. 1,
6 :
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Plaintiff’s diligence in filing the present action has made it possible for this Court to
préceed in a somewhat more orderly fashion than otherwise would have been possible. At the
initial heaﬁng on January 26, 2006, the Court announced fhat it would construe Plaintiff’s
application for a temporary restraining order as it would a motion for a preliminary injunction,
ordered supplemental briefing on Plaintiff’s motio‘n‘ to expedite discovery as well as his motion
for a preliminary injunction, and scheduled oral argument on the motior for a preliminary
injunction. On February 1, 2006, the Court issued an order granting in part Plaintiff’s motion for
expedited discévery; the discovery granted was completed the following day.® The Court heard
argument on the motion for a preliminary injunction on February 9, 2006, and requested
additional supplemental briefing b'y an order dated February 13, 2006.° As a result of this
procedural history, the record in the present action is substantially more developed than the
record in Cooper or Beardslee. |

Through their involvement in the Cooper and Beardslee cases, both this Court and the

2006). Like Plaintiff, Taylor filed an action pursuant to § 1983 in which he.challenged his state’s lethal-
injection protocol when his execution was imminent but an execution date had not yet been set. During
the course of the litigation, the United States District Court for the Western District of Missouri
scheduled an evidentiary hearing for February 2006. The Missouri Supreme Court subsequently selected
February 1, 2006, for Taylor’s execution date, and the district court issued a stay of execution. A panel
of the Elghth Circuit vacated the stay, 2-1, and remanded with instructions for the action to be reassigned
and for the new judge to hold an expechted evidentiary hearing. Following an abbreviated telephonic
hearing, the district court denied Taylor relief. The Eighth Circuit panel affirmed, again 2-1, but the en
banc court granted Taylor a stay by a vote of 9-1. As noted, the Supreme Court declined to vacate the
stay. For the same reasons that the present action is analogous to Taylor, it is distinguishable from other
recent cases in which the Supreme Court has allowed executions to go forward. See, e.g., Neville v.
Livingston, 546 U.S. ___, No. 05-9136 (Feb. 8, 2006); Elizalde v. Livingston, 546 U.S. ___, No. 05A696
(Jan. 31, 2006). - ’

The discovery granted was concerned primarily with the three executions that Defendants have
conducted since Beardslee—those of Beardslee himself on January 19, 2005; Stanley Tockie Williams
on December 13, 2005; and Clarence Ray Allen on January 17, 2006. In addition, as noted, much of the
confidential version of California’s lethal-injection protocol was disclosed. Although not required to do
so by the discovery order, Defendants also voluntarily produced additional execu’uon logs that previously
had not been made available.

’The additional briefing addresses whether it would be feasible for Plaintiff’s execution to
proceéd using only sodium thiopental or utilizing an independent means to insure that Plaintiff will be
unconscious before pancuronium bromide and potassium chloride are injected.

T
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Ninth Circuit have acquired substantial familiarity with the legal and factual issues surrounding
lethal inj eﬁtion in Califomia. In addition, many other courts have reviewed lethal-iﬁj ection
protocols “simﬂar to California’s. To date; no court has found either lethal injection in general or
a specific lethal-injection protocol in particuiar to be .unconsfitutional. See, e.g., Bieghler v.
State, 839 N.E. 691, 694-96 (Ind. Déc. 28, 2005); Boyd v. Beck, ___F. Supp. 2d __;,‘No. 5:05-
CT-774-D, 2005 WL 3289333 (E.D.N.C. Nov. 29, 2005); Abdur ’Rahman v. Bredesen,
S.W.3d___, No.M2003-01767-SC-R11-CV, 2005 WL 2615801 (Tenn. Oct. 17, 2005); Aldrich
v Johnson, 388 F.3d 159 (5th Cir. 2004) (lethal injection in Texas); Reid v. Johnson, 333 F.
Supp. 2d 543 (E.D. Va. 2004); Harris v. Johnson, 376 F.3d 414 (5th Cir. 2004) (lethal injection
in Texas); People v. Snow, 65 P.3d 749, 800-01 (Cal..2003); Sims v. State, 754 So0.2d 657 (Fla.
2000); State v. Webb, 750 A.2d 448, 453-57 i(Conn. 2000); LaGrand v. Stewart, 133 F.3d 1253,
1265 (9th Cir. 1998) (1eth§1 injection in Arizona); but cf. Rutherford v. Crosby, 546 U.S. ;,
No. 05-8795 (Jan. 31, 2006). (granting stay of execution pending disposition of cert. pet.); Hill v.
Crosby, 546 U.S. ___, No. 05-8794 (Jan. 25, 2006) (granting stay of execution & granting cert.);
Anderson v. Evéns, No. CIV-05-0825-F, 2006 WL 83093, at *3-*4 (W.D. Okla. Jan. 11, 2006)
(denying mot. to dismiss 8th amend. challenge to lethal-injection protocol). At the same time, it
should be noted that the record now before this Court, which includes both additional expert
declarations and detailed logs from multiple executions in 'Califofnia, contains evidence of a kind
that was not presented in these earliér cases. See, e.g.; Reid, 333 F. Supp. 2d at 548-49 (limiting

scope of review to “issues pertaining to the particular chemical combination . . . and their [sic]

' probable affect [sic] on Reid” and excluding other evidence); Webb, 750 A.2d at 453-57 -

(resolving challenge in state where no lethal injections had been performed); Bieghler, 839
N.E.2d at 696; Boyd, 2005 WL 3289333, at *3.; ¢f. Anderson, 2006 WL 83093, at *3-*4
(discussing evidence proffered in complaint), | | |

This Court and others have found persuasive the declarations of Defendants’ medical
iexpert, Dr. Mark Dershwitz, to the effect that “aver 99.999999999999% of _the population would
be unconscious within sixty seconds from fhe start of the administratioﬁ of [five grams of] .

thiopental sodium” and that “this dose will cause virtually all persons to.stdp breathing within a

g
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minute of drug administration. Therefore . . . virtually every person given five grams of
thiopental sodium will have stopped breathing prior to” the administration of tﬁe pancuronium
bromide. Cooper, 379 F.3d at 1032; see also, e.g., Reid, 333 F. Supp. 2d at 547 (discussing two
grams of sodium thiopental used in Virginia). In most if not all of the legal challenges to lethal
injection, condemned inmates have suggested various errors that could occur during the
administration of sodium thiopental, thereby rendering an inmate consﬁious when the
pancuronium bromide and potassium chloride are administered; However, “the risk of accident
cannot and need not be eliminated from the execution process in order to survive constitutionali
review,” Carﬁpbell, 18 F.3d at 687, and the courts that have considered the issue to date have
found that “the likelihood of such an error occurring ‘is so remote as to be nonexistent,”
Beardsiee, 2005 WL 40073, at *3 (qﬁoting Reid, 333 F. Supp.2d at 551).

Plaintiff does not dispute Dr. Dershwitz’s conclusions at the theoretical level, agreeing
thaf a person’s breathing and consciousness should cease within one minute of the beginning of
the administration of sodium thiopental. Instead, he contends that in actual practice in
California, for whatever reason, the sodium thiopental has not had its intended effect. He cites,

inter alia, the following evidence from the execution logs:

Jaturun Siripongs, executed February 9, 1999: The administration of sodium thiopental

began at 12:04 a.m. and the administration of pancuronium bromide began at 12:08 a.m.,
yet respirations'® did not cease until 12:09 a.m., four minutes after the administration of
sodium thiopental be gan and one minute after the administration of pancuronium bromide

began.

Manuel Babbitt, execﬁted May 4, 1999:. The administration of sodium thiopental began
at 12:28 a.m. and the administration of pancuronium bromide began at 12:31 a.m., yet
respirations did not cease until 12:33 a.m., five minutes after the administration of

~ sodium thiopental began and two minutes after the administration of panéuronium

bromide began. In addition, brief spasmodic movements were observed in the upper

1%Respirations” is the term used by the employees of the Department of Corrections and
Rehabilitation who witnessed the executions and made entries in the execution logs. '
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chest at 12:.32‘a.m.“

Darrell Keith Rich, executed March 15, 2000: The administration of sodium thiopental

began at 12:06 a.m. and the administration of pancuronium bromide began at 12:08 a.m.,
yet respirations did not cease until 12:08 a.m., when pancuronium bromide was injected,
two minutes after the administration of sodium thiopental began. Chest movements were

observed from 12:09 a.m. to 12:10 a.m.™

Stephen Wayne Anderson, executed_J anuary 29, 2002: The administration of sodium
thiopental began at 12:i7 a.m, and the administration of pancuronium bromide began at
12:19 a.m., yet respirations did not cease until 12:22 a.m., five minutes after the
administration of sodium thiopental began and three minutes after the administration of
pancuronium bromide began. |

Stanley Tookie Williams, executed December 13, 2005: The administration of sodium

"thiopental began at 12:22 a.m., the administration of pancuronium bromide began at
.12:28 a.m., and the-administration of .potassiurn chloride began at 12:32 a.m. or 12:34
a.m., yet respirations did not cease until either 12:28 a.m. or 12:34 a.m.—that is, either
six or twelve minutes after the administration of sodium thiopental began, either when or
six minutes after the administration of pancuronium bromide began, and either four

minutes before or when the administration of potassium chloride began.*?

HPlaintiff’s medical expert, Dr. Mark Heath, notes that Babbitt maintained a steady heart rate of
95 or 96 beats per minute for seven minutes after he was injected with sodium thiopental. Dr, Heath
states that this fact raises concerns about whether Babbitt was properly sedated.

*2According to Dr. Heath; this evidence is consistent with a conscious attempt to fight the
paralytic effect of the pancuronium bromide rather than with unconsciousness due to the successful
administration of the sodium thiopental, particularly in light of Rich’s apparently iatrogenic rapid heart
rate of 110 beats per minute as the chest movements were ocourring. Rlch S heart rate was 130 beats per
mimite when the administration of potassium chloride began.

13Defendants records are inconsistent in this regard: the formal execution log suggests that
Williams stopped breathing at 12:28 a.m. and indicates that potassium chloride was injected at 12:32 a.m,
whereas the execution team’s log states that Williams stopped breathing at 12:34 a.m when the potassium
chloride was injected. It appears that the formal log has been altered without anly indication as to who
made the alteration. Similarly to Rich, Williams apparently experienced an iatrogenic rapid heart rate of
115 beats per minute when he was injected with pancuronium bromide.

10
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Clarence Ray Allen, executed January 17, 2006: The administration of sodium thiopental

began at 12:18 a.m.,, yet respirations did not cease until 12:27 a.m., when pancuronium

bromide was inj e;,cted, nine minutes after the administration of sodinm thiopental began;

In a new declaration filed in the present action on February 6, 2006, Dr. Dersﬁwitz opines
that the “respirations” reported in the execution logs may be not be respirations at all,
hypothesizing that they are no more than “chest wall movemenfs.”’ HoWever, he pfoposes this
hypothesis with considerably less certainty than was evident in his discussion of the
pharmacokinetics and pharmacodynamics of sodiurn thiopental, which are his principal areas of
expertise. Cf Beardslee, 395 F.3d at 1075. While Dr. Dershwitz’s expldnation may be correct,
evidence from eyewitnesses tending to show that many inmates continue to breathe long after
they should have ceased to do so cannot simply be disregarded on its face. In rejecting the
plaintiffs’ claims on the rﬁerits i Cooper and Beardslee, this Court relied on Dr. Dershwitz’s
opinion that the amount éf sodium thiopental used in California’s 1ethal;inj ection protocol should |-
bdth stop breathing and cause unconsciousness within 2 minute after adminiétration begins.

While there is no direct evidence that any condemned inmate actually was conscious when
pancuronium bromide was injected, evidence from Defendants’ own execution logs that the
inmates’ breathing may not have ceased as expec‘ted in at least six out of thirteen executions by
lethal injection in California raises at least some doubt as to whether the protocol actually is
functioning as intended, and because of the paralytic effect of pancuronium bromide, evidence
that an inmate was conscious at some point after that drug was injected would be imperceptible
to anyone other than a person with training and experience in anesthesia.'*

Other evidence in the present record raises additional concerns as to the manner in which
the drugs used in the lethal-injection protocol are administered. For example, it is unclear why
some inmates— including Clarence Ray Allen, who had a long history of coronary értery disease ‘
and suffered a heart attack less than five months befqre he was executed, see Allen v. Hickman,

__F.Supp.2d__,No. C 055051 JSW, 2005 WL 3610666 (N.D. Cal. Dec. 15, 2005)—have

4See Dr. Heath’s declarétion in response to the February 13 request for supplemental briefing, at
p. 9.
11
Case No. C 06219 JF & C 06 526 JF RS

ORDER DENYING CONDITIONALLY PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION
(DPSAGOKX) . ' ‘




-1 O

o0

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case3d:06-cv-00219-RS Document62 Filed02/14/06 Pagel?2 of 15

required second doses of potassium chloride to stop promptly the beating of .their hearts."”” The
Court need not list all such anomalies here. It is sufficient for purposes of resolving the preseﬁt
motion to note tha.t Plaintiff has raised more substantial questions than his counterparts in
Cooper and Beardslee.

\Y

The fact that Plaintiff has raised such questions does not mean that he must be granted a
stay of execution. The State’s “strong interest in proceeding with its judgmént,” Gomez v. U.S.
Dist. Ct. N.D. Cal., 503 U.S. 653, 654 (1992), is no lesfs important here than it was in Cooper and
Beardslee. 1t has been neaily twenty-five years since Plaintiff committed the crimes for which he
now faces the death penélty. Even if the Court were to hold an evidentiary hearing and Plaintiff
were 10 prevail, Plaintiff would remain undér_ a sentence of death. Neither the cieath penalty nor
lethal injection as a means of execution would be abolished. At best, Plaintiff would be entitled
to injunctive relief requiring the State to modify its lethal-injection protocol to correct the flaws
Plaintiff has alleged. Presumably, at some point, Plain‘.ciff would be executed.

Having given the matter much thought, the Court concludes that it is within its equitable
powers to fashion a remedy—set forth below as the order of the Court—that presérves both the
State’s interest in proceeding with Plaintiff’s execution and Plaintiff’s constitutional right notto
be subject to an undue risk of extreme pain. Should Deferidants decline to implement this
remedy, the Court will stay the execution and hold an evidentiary hearing within ninety days in
order to resolve the questions raised by the execution lo gs. |

Whether or not Defendants implement the bre'zmedy and thus proceed to execute Plaintiff as
scheduled, the Court respectfully suggests that Defendants conduct a thorough review of the
lethal-injection protocol, including, inter dlz‘a, fhe manner in which the drugs are injected, the

means used to determine when the person being executed has lost consciousness, and the quality

At a press conference immediately following Allen’s execution, Warden Omoski stated that a
second dose of potassium chloride was required because “this guy’s heart has been beating for 76 years,
and it took awhile for it to stop.” Kevin Fagan, Reporter’s Eyewitness Account of Allen’s Execution, S.F.
Chron., Jan. 17, 2006, available at http://steate.com/cgi-bin/article.cgi?f=/c/a/2006/01/17/
MNG37GOHD715.DTL, .
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of contemporaneous records of executions, such as execution logs and electrocardiograms.
Given the number of condemned inmates on California’s Death Row, the issues presented by this
case are likely to recur with considerable frequency. Because Califomia’s next execution is
unlikely to occur until the latter part of this year, the State presently is in a particularly good
position to address these issues and put them to rest. It is hoped that the remedy ordered by this
Federal Court in this case will be a one-time event; under the doctrines of comity and separation
of powers, the particulars of California’s lethal-injection protocol‘are and should remain the
province of the State’s executive branch. A proactive appfoach by Defendants would go a long
way toward maintaining judicial and public confidence in the integn'ty and effectiveness of the -
protocol. |
VI

As noted at the outset, the present action concerns the narow question of whether the
evidence before the Court demonstrates that Defendants’ administration of California’s lethal-
injection protocol creates an undue risk that Plaintiff will suffer excessive pain when he is
executed. While the Court finds that Plaintiff has raised substantial qﬁéstions in this regard, it
also concludes that those questions may be addres.sed effectively by means other than a stay of

execution, and that these alternative means would place a substantially lesser burden on the

‘State’s strong interest in proceeding with its judgment.

Accordingly, and good cause therefor appearing, Plaintiff’s motion for a preliminary
Injunction is conditionallbeENlED. Defendénts may proceed with the execution scheduled for
February 21, 2006, provided that they do one of the following:

1) Certify in writing, by the close of business on Thursday, February 16, 2006, that they
will use only sodium thiopental or another barbiturate or combination of barbiturétes n

Plaintiff’s execution.®

"I their response to the February 13 request for supplemental briefing, Defendants assert that
while sodium thiopental alone would be effective to cause Plaintiff’s death, its use without the other two

il drugs would cause the execution to be unduly prolonged. Plaintiff correctly points out that there is no
28

|l minutes, The execution logs show that several executions pursuant to the current protcscol took

evidence in the record to support Defendants’ claim that the execution could last as long as forty-five

' 13
Case No.C 06 219 JF & C 06 926 JF RS

|| ORDER DENYING CONDITIONALLY PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION
(DPSAGOK)




10
11
12
13
14
15
16
17

18

19

20

21
22>
23
24

25

26
27
28

Case3:06-cv-00219-RS Document62 Filed02/14/06 Pagel4 of 15

2) Agree to independent verification, through direct observation and éxamination bya
qualified individual or individuals, in a manner comparable to that normally used in medical
settings where a combination of sedative and paralytic medications is administered, that Plaintiff
in fact is unconscious before either pancuronium bromide ér potassium chloride is injected.
Because Plaintiff has raised a substantial question as to whether a person rendered unconscious
by sodium thioﬁental might regain consciousness during the administration of pancuronium
bromide or potassium chloride,'” the presence of such person(s) shall be continuous until Plaintiff
is pronounced‘dead. With respect to this alternative: |

(a) A “qualified individual” shall be a person with formal training and experience
in the field of general anesthesia. The nature and extent of such training and experience |
shall be set forth in a declaration submitted to the Court on or before the close of business
on Wednesday, February 15, 2006, Plaintiff may file any comments he may have with
respect to the qualifications of such person(s) not later than 12:00 noon on Thursday,

Febfuary 16, 2006. The Court will advise the parties as to whether it finds the person(s)

to be qualified by the close of business on Thursday, February 16, 2006.

(b) The person(s) may be employees of the Department of Corrections and

Rehabilitation.'®

(c) If Defendants wish to keep the identity of such person(s) confidential, they

considerably longer than anticipated. While the Court has no wish to burden the participants in and
witnesses to Plaintiff’s execution with additional stress in what obviously is a very difficult situation, it
concludes that the questions surrounding the protocol justify an exception to the standard procedure in
this one instance, particularly in lieu of a stay of execution. The Court’s purpose in-permitting
Defendants to use other barbiturates or a combination of barbiturates is to give Defendants flexibility
with respect to the length of the execution; such an approach appears to be fully consistent both with the
law—*the precise execution protocol is subject to alteration until the time of execution,” Beardslee, 395
F.3d at 1069—and with the opinions of Plaintiff’s medical expert, Dr. Heath.

""See, inter alia, the excerpts from the execution logs summarized above and Dr. Heath’s
declaration filed in response to the February 13 request for supplemental briefing, at p. 9.

Defendants have indicated through declarations and in their offer of proof regarding lethal-
injection procedures that medical doctors, registered nurses, and licensed vocational nurses employed by
the Department have roles at executions. At this time, the Court has no information as to the specific
training and experience of these individuals.

14
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may submit their declaration setting forth the qualifications of such person(s) with
personal identifiers redacted, except that the redacted information shall be provided to the

Court for in camera review by e-mail to g_o_kolombatovich@cand uscourts.gov.

(d) During the execution, the person(s) rriay wear appropriate clothing to prote;st
their anonymity.
If Defendants reject both of the alternatives described ébove, a stay of execution will
issue without the necessity of further proceedings. In that event, the Court will hold an
evidentiary hearing on the merits of Plaintiff's claims on Tuesday, May 2, 2006, and Wednésday,

May 3, 2006. The Court will issue a briefing schedule and orders with respect to discovery

should that become necessary.

The Court will retain jurisdiction with respect to Defendants’ implementation of the
remedy provided for herein. This order otherwise is intended to be final for purposes of appellate
review.

IT IS SO ORDERED.

DATED: February 14, 2006

" United States Distiilct Judge
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UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

Michael Angelo MORALES et al,,

Matthew CATE, Secretary of the California
Department of Corrections and Rehabilitation,

et al.,

Plaintiffs,

V.

D efendants.

Case Number 5-6-cv-219-JF-HRL
Case Number 5-6-¢v-926-JF-HRL

DEATH-PENALTY CASE

ORDER GRANTING MOTION TO
INTERVENE -

[Déc. No. 467]

Plaintiff Michael Angelo Morales, a condemned inmate at San Quentin State Prison,

initiated this challenge to the constitutionality of Defendants’ protocol for executions by lethal

injection. Plaintiff Albert Greenwood Brown; also a condemned prisoner, subsequently moved

to intervene. The Court granted the motion, noting that “Brown’s federal claims are virtually

identical to those asserted by . . . Morales.” Morales v. Ccz"té, No. 5-6-¢cv-219-JF -HRL, 2010 WL

3751757, at *1 (N.D. Cal. Sept. 24, 2010). Pursuant to guidance from the Court of Appeals, this ‘

Court also stayed Brown’s execution. Morales v. Cate, No. 5-6-cv-219-JF-HRL, 2010 WL
3835655 (N.D. Cal. Sept. 28, 2010). |

Now before the Court is the motion of Mitchell Carlton Sims and Stevie Lamar Fields to

intervene as Plaintiffs in this litigation. Both Sims and Fields are similarly situated to Morales

Case Nos. 5-6-cv-219-JF-HRL & 5-6-¢v-926-JF-HRL
ORDER GRANTING MOTION TO INTERVENE
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and Brown in that they are condemned prisoners whose executions are not otherwise stayed and
whose claims in their complaint in intervention are virtually identical to those asserted by
Morales and Brown. Accordingly, Sims and Fields are entitled to intervene and, like Morales
and Brown, to have their executions stayed until the present litigation is concluded.

Defendants do not oppose the motion on the merits, (Doc. No. 472 at 2), but they urge the
Court to defer ruling on the motion until the California Supreme Court has determined whether
the proposed intervenors’ attorneys, Michael Laurence and Sara Cohbra, who are affiliated with
the Habeas Corpus Resource Center (HCRC), are"authorized to participéte in actions such as this
one. However, Laurence and Cohbra are members of the bar of this Court, and as such, they
“may practice in this Court.” Civil L.R. 11-1(a). The question of the scope of the HCRC’s
éuthority under state law is not a federal qﬁestion and has no bearing on the merits of the present
motion. If the California Supreme Court ultimately determines that Laurence and Cohbra must
withdraw as counsel in this case, this Court will permit an appropriate substitution of counsel at
that time.

Accordingly, and good cause appearing therefof, the motion of Mitchell Carlton Sims and
Stevie Lamar Fields to intervene as Plaintiffs in this litigation is granted; the motion hearing |
presently calendared for February 4, 2011, is hereby vacated. All proceedings related to the

execution of the intervenors’ sentences of death, including but not limited to preparations for an

execution and the setting of an execution date, are hereby stayed on the same basis and to the

same extent as in the case of Plaintiffs Morales and Brown.

IT IS SO ORDERED.

DATED: January 19, 2011

Case Nos. 5-6-cv-219-JF-HRL & 5-6-cv-326-JF-HRL
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(DPSAGOX)




o N

-~} O

10
11
12
13
14
15
16
17
18
19

20 -

21
22
23
24
25
26
27
28

PROOF OF SERVICE

I am over eighteen years of age and not a party to this action. I am employed in the County
of San Fraricisco, State of California. My business address is Three Embarcadero Center, 7th Floor,
San Francisco, California 94111.

On May 21, 2012, I served the following document(s):
. SUBSTITUTION OF ATTORNEY - CIVIL (WITHOUT COURT ORDER)
I served the ddcument(s) on the 'following person(s):

Andrew L. Packard
. Erik M. Roper
Emily J. Brand
Laurie A. Mikkelsen
Law Offices of Andrew L. Packard
100 Petaluma Blvd N., Suite 301
 Petaluma, CA 94952
Email: Andrew@packardlawoffices.com
Erik@packardlawoffices.com
Emily@packardlawoffices.com
Laurie.Mikkelsen@gmail.com

The documents were served by the following means:

By personal serviée. I personally hand-delivered the above document to Andrew L.

Packard. .

I declare under penalty of perjury under the laws of the State of California that the foregoing

is true and correct.

Dated: May 21, 2012 | Signature:
Type or Print Name: Rhonda S. Goldstein

PROOF OF SERVICE
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION
Michael Angelo MORALES, | Case Number C 06 219 JF RS
' Case Number C 06 926 JF RS
Plaintiff,

- DEATH-PENALTY CASE
V.

‘ ' MEMORANDUM OF INTENDED
James E. TILTON, Secretary of the California DECISION; REQUEST FOR
Department of Corrections and Rehabilitation, and | RESPONSE FROM DEFENDANTS
Robert L. Ayers Jr., Acting Warden of San Quentin
State Prison,

Defendants. [

I
Few issues in American society have generated as much impassioned debate as the death

penalty. At one end of the spectrum, abolitionists condemmn the intentional taking of human life

by the State as barbaric and profoundly immoral. At the other, proponents see death, even a

p.ainful death, as the only just punishment for crimes that inflict unimaginable suffering on
victims$ and their surviving loved ones. Even among those with less absolute positions, there afe
vigorous arguments about the social, penological, and economic costs and benefits of capital
punishment. | | B

Any legal proceeding arising in this context thus acts as a powerful magnet, an
op.portuﬁity for people who care about this divisive issue to express their opinions and vent their
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frustrations. However, because courts (and particularly trial courts) exist not to resolve broad
questions of social policy but to decide specific legal and factual disputes, it is important at the
outset for this Court to make very clear what this case is not about.

This case is not about whether the death penalty makes sense morally or as a matter of
policy: the former inquiry is a matter not of law but of conscience; the latter is a question nof for
the judiciary but for the legislature a’nd' the voters. Nor is it about whether California’s primary
method of execution—Iethal injection—is constitutional in the abstract: the argumenits and

| evidence presented by the parties address the specific manner in which California has
implemented that method and proposes to do so in the future. Nor is it about whether the
Constitution requires that executions be painless: binding precedent holds that the Eighth
Amendment prohibits only “the unnecessary and wanton infliction of pain,” Gregg v. Georgia,
428 U.S. 153, 173 (1976) (pluraiity opinion), and procedures that create an “unnecessary risk”
that such pain will be inflicted, Cooper v. Rimmer, 379 F.3d 1029; 1033 (Sth Cir. 2004).

Nor, finally, does it somehow involve a compariso\n of the pain that Plaintiff, a
condemned inmate at Caiifornia’_s San Quentin State Prison, might suffer when he is executed
with the horrific suffering of the young weman he raped and murdered. The Court has
considered seriously the constitutional issues raised by this case not because of some imagined
personal sympathy for Plaintiff but because it is its fundamental duty to do so. Asa practicdl
matter, there is no way for a court to address Eighth Amendment issues in the capital context
other than in a case raised by a death-row inmate; by definition, the acts of which such an inmate
stands convicted are viewed by the law and a majority of the community as so abhorrent as to.
warrant the ultimate penalty, Lest there be any deubt, this Court has the most profound sympathy
for the family and loved ones of Plaintiff’s victim. ' |

In fact, this case presents a very narrow question: does California’s lethal-injection
protocol—as actually administered in practice—oreate an undue and unnecessary risk that an
inmate will suffer pain so extreme that it offends the Eighth Amendment? Because this question
has arisen in the context of previous executions, see Beardslee v. Woodford, 395 F.3d 1064 (9th
Cir. 2005); Cooper, 379 F.3d 1029, and is likely to recur with frequency in the future, the Court

" 2
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has undertaken a thorough feview of every aspect of the protocol, including the composition and
training of the execution team, the equipment and apparatus used in executions, the
pharmacology-and pharmacokinetics of the drugs involved, and the available documentary and
anecdotal evidence concerning every execution in Cahforma since lethal injection was adopted as

the State’s preferred means of execution in 1992, see 1992 Cal. Stat 558. The Court has

reviewed a mountain of documents, including hundreds of pages of legal briefs, expert

declarations, and deposition testimony, and it has conducted five days of formal hearingé,
including a day at San Quentin State Prison that involved a detailed examination of the execution
chamber and related facilities. The Court concludes that absent effective remedial action by
Defendants—the nature of which is discussed in Part IV of this memorandum—this exhaustive
review will compel it to answer the question presented in thé affirmative. Defendants’
implementation of lethal injection is broken, but it can be fixed. .

il

Plaintiff Michael Angelo Morales raped and murdered Terri Winchell. A jury convicted
Plaintiff of murdér, found special circumstances, and sentehceci him to death. See generally
Morales v. Woodford, 388 F.3d 1159, 1163-67 (9th Cir. 2004).

In Califomia, “[i}f a person under séntence of death does not choose either lethal gas or
lethal injection within 10 days after the warden’s service upon the inmate of én execution warrant
[then] the penalty of death shall be imposed by lethal.injection.” Cal. Penal que § 3 604(b)
(West 2006). More specifically, “[t]he punishment of death shall be inflicted . . . by an
intravenous injection of a substance or substances in a lethal quantity sufficient to cause death, by
standards established under the direction of the Department of Corrections.” Id. § 3604(a). |

Defendants® have adopted San Quentin Operational Procedure No. 0-770 (“OP 770”) as

'The Department of Correcuons was reorgamzed into the Departrnent of Corrections and
Rehabilitation on July 1, 2005.

At the commencement of the present litigation, the Defendants were Roderick Q. Hickman, who
was the Secretary of the California Department of Corrections and Rehabilitation, and Steven W.

“Ornoski, then the Acting Warden of San Quentin State Prison; they were sued in their official capacities.

Both of these positions have experienced multiple changes in personnel since this action was filed; each
. 3
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California’s protocol governing executions by lethal injection. This protocol, like those used by

the federal government and most other states, provides for the injection of three drugs into a

person being executed: sodium thiopental, a barbiturate sedative, to induce unconsciousness;

pancﬁronium bromide, a neuromuscular blocking agent, to induce paralysis; and potassium
chloride, to induce cardiac arrést.

Plaintiff filed the present action onJ anuary 13, 2006, contending that OP 770 and the
manner in which Dgfendants implément it would subject him to an unnecessary risk of excessive
pain, thus violating the Eighth Amendment’s command that “cruel and unusual punishments [not '
be] inflicted.” U.S. Const. amend. VIII. Five days later, the Superior Court of California for the
County of Ventura issued a death wananf, sefting Plaintiff’s execution for February 21, 2006.
This Court thgn ordered briefing and limited discovery and held two hearings on Plaintiff’s
application for a preliminary injunction to stay his execution so that the Court could conduct a
full evidentiary hearing to-consider his claims. _

On February 14, 2006, the Court issued an order conditionally denying Plaintiff’s request
for a stay of execution. Morales v. Hickman, 415 F. Supp. 2d 1037 (N.D. Cal. 2006). The Court
reviewed in detail evidence from execution logs, which indicated that “inmates’ breathing may
not have ceased as éxpected in at least six out of thirteen executions by lethal injection in
California.” Id. at 1045, This and other evidence raised concerns that inmates may have been
conscious when they were injected with pancuronium bromide and potassium chloride, dnigs that
the parties agreed would cause an unconstitutional level of pain if injected into a conscious
person. Given this evidence, the Court fashioned a remedy that was intended to permit
Defendants to proceed with Plaintiff’s executibn as scheduled by executing him with only
barbiturates or by retaining the services of a qualified expert to ensure that Plaintiff would be

unconscious when exposed to the painful dnigs. Id at1047. In éo holding, the Court stated,

time, the proper Defendants automatically were substituted pursuant to Federal Rule of Civil Procedure

25(d)(1). The current Defendants are Secretary James E. Tilton and Acting Warden Robert L. Ayers Jr.

3In fact, there have been only eleven executions by lethal injection in California; the first two
executions following the reinstatement of the death penalty were by lethal gas.
4
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‘Whether or not Defendants implement the remedy and thus

proceed to execute Plaintiff as scheduled, the Court respectfully
suggests that Defendants conduct a thorough review of the lethal-
injection protocol, including, inter alia, the manner in which the
drugs are injected, the means used to determine when the person
being executed has lost consciousness, and the quality of
contemporaneous records of executions, such as execution logs and
electrocardiograms. Given the number of condemned inmates on -
California’s Death Row, the issues presented by this case are likely
to recur with considerable frequency. Because California’s next
execution is unlikely to occur until the latter part of this year, the
State presently is in a particularly good position to address these
issues and put them to rest. It is hoped that the remedy ordered by
this Federal Court in this case will be a one-time event; under the
doctrines of comity and separation of powers, the particulars of
California’s lethal-injection protocol are and should remain the
province of the State’s executive branch. A proactive approach by
Defendants would go a long way toward maintaining judicial and
public confidence in the integrity and effectiveness of the protocol.

Id. at 1046-47..

The day after the Court issued its order, Defendants responded that they had retained the

services of two anesthesiologists who would attend Plaintiff’s execution pursuant to the terms of

the order. Based upon Defendants’ written submissions, and over Plaintiff’s strenuous

objections, the Court stated that it was satisfied that the anesthesiologists would “take all
medically appropﬁate steps to ensure that Plaintiff is and remains unconscious™ when inj ected
with pancuronium bromide and potassium chloride. (Final Order Re Defendants’ Compliance
with Conditions, Doc. No. 67 at 4n.3.; id. at 5 (finding that “the anesthesiologists designated by

Defendants are qualified professionals who will use their professional judgment'not rherely to

observe the execution but to ensure that Plaintiff is and remains unconscious™).)

On February 19, 2006, the United States Court of Appeals for the Ninth Circuit affirmed.

438 F.3d 926 (9th Cir. 2006). The Ninth Circuit construed this Court’s order as

Id at931.

However, for reasons that remain somewhat unclear, there was a “disconnect between the

clearly contemplating that [the anesthesiologists] have the authority
to take “all medically appropriate steps”—either alone or in
conjunction with the injection team—to immediately place or
return Morales into an unconscious state or to otherwise alleviate
the painful effects of either or both the pancuronium bromide or
potassium chloride.

5
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expectations articulated in the orders of this Court and the Court of Appeals and the expectations
of the anesthesiologists” regarding hqw they would pafticipate in Plaintiff’s execution. (Order on
Defendants” Motion to Proceed with Execution, Doc. No. 78 at 3.) Defendants apparently had
told the anesthesiologists that the anestﬁesiologists merely would have to observe the execution,
while Defendants’ counsel represented to the Court that the anesthesiologists would ensure that
Plaintiff would remain unconscious after he was injected with sodium thiopental. This
disconnect became _appdren‘; on the evening of February 20, 2006, approximately three or four
hours before Plaintiff’s scheduled execution (which Defendants had set for 12:01 a.m. on
‘February 21), when Defendants proviﬁed copies of the Ninth Circuit’s opinion to the
anesthesiologists. Almost immediately, the anesthesiologisfs étated that they could not prbcéed
for reasons of medical ethics. Several hours of tense discussions (including what Warden
Ornoski described as “training” of the anesthesiologists) and telephonic hearings followed,
during which Defendants postponed the execution. At approximately 2:45 a.m. on February 21,
Defendants stated_‘ that they would seek approval from the Court to execute Plaintiff using only
sodium thidpental (and without the participation of the anesthesiologists); the execution was
rescheduled for 7:30 p.m.

The parties submitted briefing on Defendants’ request, and the Court heard approximately
one hour of telephdnic érgument during the moming of February 21. Because Defendants had
indicated their desire to proqeed using only sodium thiopental only hours earlier, the record
contained virtually no evidence as to the details of hobw such an. execution would Be carried out,
and Plaintiff had no meaningful opportunity for appellate review.* Accordingly, shortly before
3:00 p.m., the Court issued an order in which it held that, in light of the unique circumstances
then presented, | |

| dué ’process requires that . . . Defendants’ obligations be set forthvin
a way that leaves no room for reasonable doubt. Accordingly,
while Defendants may proceed with the execution this evening

using only sodium thiopental, they may do so only if the sodium
thiopental is injected in the execution chamber directly into the

*Obviously, this situation would not have arisen had Defendants elected this option initially
pursuant to the Court’s order of February 14.
: 6 -
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intravenous cannula by a person or persons licensed by the State of
California to inject medications intravenously. '

([d.) Defendants were unwilling or unable to execute Plaintiff in accordance with these
requirements, and a stay of execution to pemmit an evidentiary hearing issued automaticaﬂy‘
pursuant to the Court’s order of February 14. 415 F. .Supp. 2d at 1048.

The Court then set an expedited schedule for an evidentiary hearing to be held in May
2006. ‘Thereafter, at the joint request of the paﬁieé, the evidentiary heariﬁg was deferred until
Septembér 2006 to enable the parties to complete discovery.

On February 28, 2006, the Governor’s Office hosted a meeting lasting approximately an
hour and a half at which potential changes to OP 770 were discussed. Although more significant
modifications were proposed by some of the participahts, the Governor’s Legal Affairs Secretary

concluded that the only change that would be undertaken at that time was what was described as |

a “tweak” of the chemical aspects of the protocol. It was decided that the dosages of the three

‘drugs would be adjusted and that a continuous infusion of sodium thiopental during the

administration of pancuronium bromide and potassium chloride would be added. There is no
indication from the record that fhe participants in the meeting addressed or considered issues
related to the selection and training of the execution team, the adminiétration of tﬁe drugs, the
monitoring of executions, or the quality of execution logs and other peftinent records.
Défendants issued the revised version of OP 770 on March 6, 2006; this version remains current
and is the version that Defendants intend to- follow in executing Plaintiff,

The Pacific News Service (“PNS”) thereafter filed a related lawsuit, Pacific News Service
v. Tilton, No. C.06 1793 JF RS (N.D. Cal. filed Mar. 8, 2006), challenging .Defendants’ use of
pancuronium bromide during executions. PNS moved to consolidate its action with this one.
The Court noted that “despite the fact that not consolidating the actions may leave an unresolved
F ir's‘; Amendment challenge to California’s lethal-injection protocol pending even after the\ '

conclusion of the proceedings in Morales, Defendants urge the Court to take a deliberate

approach to managing these cases, with PNS being addressed after Morales.” The Court decline-d

to consolidate the cases, stating, “While the Court is committed to resolving all aspects of the

7
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present litigation expeditiously, it will defer to the State’s expressed concerns.” (Order Denying
Motion to Consolidate without Prejudice, Doc. No. 110 af'2.) In reaching this conclusion, the
Court observed, ‘

At the hearing, counsel for Morales expressed the concern that an
appeal of the Court’s judgment in Morales might be pending while
the PNS action was still unresolved. Because of the closely related
nature of these actions, as well as the Court’s inherent authority to
determine the timing of its decisions, the Court considers this
scenario unlikely.

(d. at31n.l)

On March 30, 2006, the Court conveﬁed at San Quentin State Prison for what the paﬁies
agreed would bea preliminary session of the evidentiary hearing. At San Quentin, the Court
examined thc equipment and facilities used during executions, and it heard partial testimony
from the then—_leader of Defendants’ execution team. ‘

In preparation for the remainder of the evidentiary hearing, the parties filed a joint pre-
hearing conference statement containing detailed factual stipulations and-also submitted »
voluminous testimony, including the testimony of exﬁerts and present and former execution team
members, by means of deposition excerpts. The evidentiary hearing recommenced on September
26 and concluded on September 29, 2006. Following the evidentiary hearing, the parties
submitted closing briefs. | |

| oI

From the evidence in the record and the parties’ extensive briefing, the Court has learned
a great deal about executions by lethal injection in general and theif implementation in California

in particular, The opportunity to make first-hand observations at San Quentin was quite useful,

1l and the oral testimony and written declarations of Well—qﬁaliﬁed experts on both sides have been

very helpful. Yet in many respects, the Court finds itself in virtually the same position today that
it was in when it considered Plaintiff’s motion for a preliminary injunction in February 2006.
As they did in February, the parties agree that it would be unconstitutional to inject a

conscious person with pancuronium bromide and potassium chloride in the amounts

8
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contemplated by OP 770. Defendants’ principal medical expert, Dr. Robert C. Singler,’ testified
that it would be “terrifying” to be awake and injected with the contemplated dosage of
pancuronium bromide and that it would be “unconscionable” to inject a conscious person with
the contemplated amount of potassium chloride. The parties also agree, as they did in February,
ﬁnat assuming efféctive anesthesia, the use in executions of pancuronium bromide or potassium
chloride as such does not violate the Eighth Amendment. As it has from its inception, the
resolution of this case thus turns on a single factual question: whether OP 770, as implemented,
provides constitutionaﬂy adequate assurance that condemned inmates will be unconscious when
they are injected with pancuronium bromide and potassium chloride.

On the surface, this would appear to be a relatively straightforward inquiry. As
Defendants have'pointed out repeatedly and as this Court itself has found in-thrée separate capital
cases, inciuding this one, the amount of deium thiopental to be given to the condemned person
pursuant to OP 770 is sufficient to cause virtually all persons to become unconscious or even to
cease breathing within one minute. Morales, 415 F. Supp. 2d at- 1043-44; Beardslee v.
Woodford, No. C 04 5381 JF, 2005 WL 40073, at *2 (N.D. Cal. Jan. 7, 2005); Cooper-v.
Rimmer, No, C 04 436 JF, 2004 WL 231325, at *3 (N.b. Cal: Feb. 6, 2004). Accordingly,

assuming that the sodium thiopental is delivered properly, there should be virtually 1o risk that

. an inmate will suffer an unconstitutional level of pain.®

However, the record in this case, particularly as it has been developed through discovery
and the evidentiary hearing, is replete with evidence that in actual practice OP 770 does not

function as intended. The evidence shows that the protocol and Defendants’ implementation of it

*Dr. Singler also was one of the anesthesiologists retained by Defendants to participate in
Plaintiff’s scheduled execution, and he attended the meeting at the Governor’s Office on February 28,
2006.

SAlthough Plaintiff’s expert witnesses raised questions at the evidentiary hearing with respect to
the effectiveness of the one-and-one-half-gram bolus dose of sodium thiopental in the current version of
the protocol (compared to the five-gram dose in all prior versions), the Court did not find that testimony
persuasive. Having reviewed all of the expert testimony, the Court is satisfied that even one and one-half
grams of sodium thiopental, if properly administered, are sufficient to eliminate any unconstitutional risk
that an inmate will be conscious when the pancuronium bromide and potassium chloride are injected.

.o 9
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suffer from a number of critical deficiencies, including:

1. Inconsistent and unreliable screening of execution team members: For example, one
former exeéution team leader, who was responsible for the custody of sodium thiopental (which
in smaller doses is a pleasurable and addictive controlled substance), was disciplined for
smuggling illegal drugs into San Quentin; another prison guard led the execution team despite
the fact that he was diagnosed with and disabled by post-traumatic stress disorder as a result of
his experiences in the prison system and he found working on the execution team to be the most
stressful responsibility a prison employee ever could have.

2. Alack of rheaningful training, supervision. and oversight of the execution team:
Although members of the execution team testified that they perform numerous “walk-throughs”
of some aspects of the execution procedure before each scheduled c-:xecul‘cion,7 the team members
almost um'formly have no knowledge of the nature or properties of the drugs that are used or the
risks or potential problems associated with the prbcedu’re. One member of the execution team, a
registered nurse who was responsible for mixing ax_ld preparing‘ the sodium thiopental at many
executions, testified that “‘[W]é don’t have training, really.” While the team members who set the
intravenous catheters are licensed to do so, they are not adequately prepared to deal with any |
complications that may arise, and in fact the team failed to set an intravenous line during the
execu;tion of Stanley “Tookie” Williams on December 13, 2005. Although Defendants’ counsel
assured the Court at the evidentiary hearing that “Williams .wa'.s a lesson well learned, one that
will never oécur again,” the record shows that Defendants did not take steps sufficient to ensure
that a similar or worse problem would not occur during the execution of Clarence Reiy Allen on
J anuary 17, 2006,‘0r Plaintiff’s scheduled éxecution the following movn’:h.8

3. Inconsistent and unreliable record-keeping: For example, there are no

contemporaneous records showing that all of the sodium thiopental in the syringes used for

"The execution team neither has received any training in nor has it practiced mixing sodium
thiopental since at least as far back as 1998.

¥Indeed, the execution team members’ reaction to the problem at the Williams execution was
described by one member as nothing more than “shit does happen, so0.” :
' 10
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injections actually was injected, and, in fact, testimony revealed that in at least several executions
it was not. A number of the execution logs are incomplete or contain illegible or overwritten
entries with respect to critical data such as the inmate’s heart rate and the time at which
observations were made. Inexplicably, Defendants use blank paper for their electrocardiogram
(EKG) tracings instead of the graph paper that typically is used, and provide neither
standardization markings nor paper-speed documentation, thereby precluding accurate
interpretation of the tracings, even as to heart rate.’

4. Improper mixing, preparation, and administration of sodium thiopental by the
execution team: Among other things, team members’ admitted failure to follow the simple
directions provided by the manufacturer of sodium thiopental further complicates the inquiry as
to whether 'inmates being-eXecuted have been sufficiently anesthetized.

5. Imadequate lighting, overcrowded Qqnditions" and poorly designed facilities in which

the execution team must work: The execution chamber was not designed for lethal-injection

executions; San Quentin officials simply made slight modifications to the existing gas chamber,
such as drilling holes in fhe chamber wall for intravenous lines and installing a metal hook at the
top of the c;hamber from which the bags containing the lethal drugs are suspended. The b_ags are
too high to permit the execution team to verify wﬁether the equipment is working pfoperly. The
lighting is too dim, and execution team members are too far away, to permit effective observation
of any unusual or unexpected movements by the condemned inmate, much less .to determine
whether the inmate is conscious; this is exacerbated by the fact that the chamber door is sealed

shut during executions as if lethal gas were being disseminated, rendering it virtually impossible

to hear any sound from the chamber. For some executions, the small anteroom from which the

execution team injects the lethal drugs has been so crowded with prison officials and other

dignitaries that even simple movement has been difficult. -

-*There is also an extremely troubling absence of reliable documentation as to the disposition of
sodium thiopental taken from the prison pharmacy by execution team members purportedly for training
purposes; team members testified that the actual drugs are not used in training, yet it appears that
substantial quantities of sodium thiopental-—again, an addictive controlled substance—were not returned
to the pharmacy. These circumstances may warrant investigation by an appropriate law-enforcement
agency. , ' :
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Defendants observe correctly that Plaintiff’s burden of proof at the present stage of the
instant proceeding is greater than it was af the preliminary-injunction stage and-that there still is
no definitive evidence that any inmate has been conscious during his execution. Nonetheless, the
evidence is more than adequate to establish a constitutional \}iolation. Given that the State is
taking a human life, the pervasive lack of professionalism in the implementation of OP 770 at the
very least is deeply disturbing. Coupled with the fact that the use of pancuronium bromide
masks any outward signs of consciousness, the systemic flaws in the implementation of the
protocol make it impossible to determine with any degree of certainty whether one or more
inmates may have been conscious during previous executions or Whethef there is any reasonable
assurance going forward that a given inmate will be adequately anesthetized. The responsibility
for this uncertainty falls squarely upon Defendants, and the circumstances clearly 'i'mplicate the
Eighth Amendment.

As this Court noted in its order of February 14, 2006, anomalies in six execution logs

raise substantial questions as to whether certain inmates may have been conscious when

_pancuronium bromide or potassium chloride was injected. 415 F. Supp. 2d at 1044-46. These

substantial questions remain unanswered despite the depth and breadth of the evidentiary record
and the parties’ briefing. If anything, the questions have become even more substantial. One of
the executions ndt‘discussed by the Court in its order of February 14 was that of Robert Lee |
Massie, who was executed on March 27, 2001. Massie’s execution. was exp'lo.redt in detail at the
evidentiary hearing. Testifying on behalf of Defendanfs, Dr. Singler opined that based upon the
heart rates reflected in the execution log, Massie well may have been awake when he was
injected with potassium chloride. Significantly, Dr. Singler testified that he was unable to give a
definitive 6pinion principally'becausé of the poor quality of the log itself, and in particular an
unclear entry in the log as to Massie’s heart rate.

Dr. Singler’s testimony regarding Massie’s execution is merely the'most dramatic

evidence concerning the risks posed by Defendants’ acts and omissions."”” Dr. Singler also

¢t eg., California: Official Admits Execution Was Bungled, N.Y. Times, Sept. 27, 2006, at
A21 (“A state official admitted that prison guards had bungled the execution of the gang leader Stanley
12
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testified to a number of additional concerns, most notably the fact that overcrowding, obstructed
sight lines, and poor lighting in the execution chamber and adjoining anteroom make accurate
observations of the inmate during an execution extremely problematic. Whatever the merits of
the protocol in the abstract, there can be no real doubt that Defendants’ implementation of OP
770 has major flaws, many of Which are apparent from the undisputed facts to which Defendants
stipulated in the amended joint pre-hearing conference statement.

The Framers of our Constitution were not far removed from a society in which

condemned prisoners were put to death by béing beheaded, drawn, and quartered. The Eighth

-Amendment was adopted in part as a response to such brutality, and it since has been construed

by our Supreme Court to require thaf. punishment for crimes comport With “the evolving
standards of décency that mark the progress of a maturing society.” Roper v. Simmons, 543 U.S.
551,561 (2005) (quoting Trop v. Dulles, 356 U.S. 86, 100-01 (1958) (plurality opinion)). While
opponents of the death penalty believe that any means of execution necessarily violates such ‘
standards, the Supreme Court repeatedly has held otherwise, see, e.g., Gregg, 428 US 153,1n
large part because the Constitution itself makes explicit reference to capital punishment, U.S. |
Const. amends. V & XIV § 1. The use of lethal injection in executions représents an evolution
from earlier methods such as hanging, electrocution, and lethal gas that now are viewed by most
jurisdictiéns as unduly harsh. Needless to say, when properly administered, lethal injection
results in a death that is far kinder than that suffered by the victims 6f capital crimes.

. At the present time, however, Defendants’ implementation of Califomia’s lethal-injection
protocol lacks both reliability and transparency. In light of the substantial questigns raised by the

records of previous executions, Defendants’ actions and failures to act have resulted in an undue

Tookie Williams last December . . . at a federal court hearing in San Jose on lethal injection.”); Maura
Dolan & Henry Weinstein, The Chaos Behind California Executions: Trial Testimony Paints Lethal
Injection Methods as Haphazard, with Little Medical Oversight, L.A. Times, Oct. 2, 2006, at Al. Even
Kent Scheidegger, the legal director of the Criminal Justice Legal Foundation and one of the strongest
advocates of the death penalty in California, has recognized that California “is legitimately criticized for
not doing enough homework on the protocol.” Quoted in Henry Weinstein, State Will Help Shape Fate
of Lethal Injection: The Morales Case Gives California a Key Role in a National Debate Over the
Method's Humaneness, LA, Times, Feb. 23, 2006, at A1,
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and unnecessary risk of an Eighth Amendment violation, This is intolerable under the

_Constitution. See Beardslee, 395 F.3d at 1070-71; Cooper, 379 F.3d at 1033; Taylor v.

Crawford, No. 05- 4173 CV-C-FIG, 2006 WL 1779035 (W.D. Mo. June 26, 2006) (holdmg that
Missouri’s lethal-mj ection protocol violates Eighth Amendment)
v

As this Court previously has noted, “under the docﬁnines of comity and senaration of
powers, the particulars of Califorria’s lethal-injection protocol are and should remain the
province of the State’s executive branch.” 415 F. Supp. 2d at 1046. Moreover, despite its
critical assessment of Dcfendants’ perfonnance to date, this Court has no intention of interfering
with or delaying California’s implementation of a constitutional execution prbtocol. Califomia’s
voters and legislature repeatedly have expressed their suppoﬁ for capital punishment. This case
thus presents an important opportumty for executive leadershlp | |

The Court is prepared to issue formal findings of fact and conclusions of law Wlth respect
to the deficiencies in the administration of California’s current lethal-injection protocol that.have
been brought to light in this case. However, it will require additional time to do so, in part
because Defendants still have not fulfilled their disnovery obliga‘dons.“ In addition, while the
Court has deferred consideration of the issues raised in the PNS matter until after it issues a
formal decision in this case, it still must resolve PNS in order to facilitate speedy and complete
appellate review of all of the current chaﬂenges to OP 770. (See Doc. No. 110 at 2—3.) Finally,
while it is a virtual certainty that ény judgment in this case will be appealed by one party or the
other, it seems fair to suggest that a Judgment adverse to Defendants grounded in the extensive _
factual record present here is far more likely to delay the resumption of executions in California

than is one favorable to Defendants. Because the Court is prepared to find that the sequence of

. three drugs described in OP 770 when properly administered will provide for a constitutionally

adequate level of anesthesia, and given that the deficiencies in the implementation of the protocol

HRelatedly, the Court has deferred ruling on the objections of the Governor’s Office to certain
discovery orders issued by the assigned magistrate judge. See Morales v. Tilton, No. C 06 219 JF RS,
2006 WL 2724152, at *3 (N.D. Cal. Sept. 22, 2006).

' 14
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appear to be correctable,” a thorough, effective response to the issues raised in this memorandum
likely will enable the Court to enter such a favorable judgment.”

Accord;ingly, and respectfully, the Court urges the Governor’s Office to take this
opportunity to address seriously now, rather than later, the significant problems with OP 770 and
its implementation. In light of the well-documented management issues in California’s prison
system generally, see, e.g., Plata v. Schwarzenegger, No. C 01 1351 TEH, 2005 WL 2932253
(N.D. Cal. Oct. 3, 2005), the Court believes that the Governor’s Ofﬁce_ is in the best positidn to
insist on an appropriate degree of care and professionalism in canying out what Defendants
properly characterize as the “solemn” task of executions.”

Toward that end, acknowledging its own limited role and with deferencelto the role of the
State’s executive branch, and informed by what it has learned in the course of the present
litigation, the Court offers the following observations:

First, given past experience, it seems unlikely that a single, brief meeting primarily of

lawyers, the result of which is to “tweak” OP 770, will be sufficient to address thé problems

2While there have been numerous legal challenges to lethal-injection protocols across the
country, it is by no means clear that every jurisdiction has problems similar in either nature or extent to
California’s. For example, Virginia has executed sixty-six inmates pursuant to its lethal-injection
protocol, which appears to provide for training, physical facilities, and oversight far superior to that

-provided by California’s. See Walker v. Johnson, 448 F. Supp. 2d 719 (E.D. Va. 2006).

PPollowing the conclusion of the evidentiary hearing, the Court propounded a series of written
questions that provided the parties with an opportunity to discuss potential remedies for the deficiencies
in the administration of OP 770. (Request for Briefing, Doc. No. 256.) For different reasons, the parties
largely declined to do so. Plaintiff argued that since Defendants are obligated by statute to design and
implement an execution protocol, he should not be asked to do Defendants’ work. Defendants contended
that while the evidence indeed suggests a need for improvement in the implementation of the protocol,
the situation does not rise to the level of a constitutional violation. Plaintiff’s position is somewhat
understandable, since Plaintiff’s primary interest in the present litigatiosi is not improving California’s
fethal-injection protocol but rather delaying or avoiding his own execution. However, if Defendants’
goal is to resume executions as soon as possible, the Court respectfully suggests that their unwillingness
to see the situation for what it is and to be proactive is self-defeating. '

!%Part of the problem may be that the prison officials responsible for implementation of the

“protocol see their legal obligations too narrowly. Warden Ornoski testified that he believes that a

“successful execution” is simply one where “the inmate efids up dead at the end of the process.” When
asked whether he considered a successful execution to mean anything else, he responded, “I’'m thinking
not.” :

15
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identified in this case. Rather, as confemplated by the Court in its order of February 14, 2006, “a
thorough review of the lethal-injection protocol, including, inter alia, the manner in which the
drugs are injected, the means used to determine when the person being executed has lost
consciousness, and the quality of contemporaneous records of executions,‘ such as execution logs
and electrocardiograms,” 4i5 F. Supp. 2d at 1046, likely will be necessary. To be meaningful,
such a review may require consultation with independent experts and with other jurisdictions,
and it must be undertaken with an openness to the idea of makiﬁg signiﬁcant' improvements in
the “infrastructure” of executions.

Second, given that because of the pamalytic effect of pancuronium bromide, a
determination of an inmate’s anesthetic depth after being injected with that drug is extremely
difficult for anyone without substantial training and experience in anesthesia, the protocol must
ensure that a sufficient dose of sodium thiopental or other anesthetic actually reaches the
condemned inmate and that there are reliable means of monitoring and recording the inmate’s
vital signs throughout the execution process. An adequate protocol also mustv include a means.of
providing additional anesthetic to the inmate should the need arise. Because an execution is not
a medical procedure, and its purpose is not to keep the inmate alive but rather to end the inmate’s
life, the Court agrees with Defendants that the Constitution does not necessarily require the |
attendance aﬁd participation of a medical prof«essional,»15 However, the need for a person with
medical training would appear to be inversely related to the reliability and transparency of the
means for ensuring that the inmate is properly anesthetized: the better the delivery system, the
less need there is for medical patticipation.

Third, because the constitutional issues pfesented by this case stem solely from the effects
of pancuronium bromide and potassium chloride on a person who has not been properly
anesthetized, removal of these drugs from the lgthal—inj ection protocol, with the execution

accomplished solely by an anesthetic, such as sodium pentobarbital, would eliminate any

SAs noted earlier, this Court’s order of February 14 giving Defendants the option of having an
anesthesiologist ensure Plaintiff’s unconsciousness was intended as a one-time solution to permit
Plaintiff’s execution to proceed as scheduled. It was not meant to suggest or to hold that the participation
of medical professionals in lethal-injection executions generally is required by the Constitution.

‘ 16
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constitutional concerns, subject only to the implementation of adequate, verifiable procedures to
ensure that the inmate actually receives a fatal dose of the anesthetic.'® Should Defendants wish
to retain a three-drug protocol, which it most certainly is their right to do, they must address in a
serious way the broader structural probiems in implementation outlined in this memorandum.

\%

Accordingly, and good cause therefor appearing, within thirty days Defendants shall
advise the Court and Plaintiff }r_.uf their response to tﬁis memorandum, including spéciﬁcally
whether Defendants and the Govemor’s Office intend to review and revise OF 770 further and, if
so, how much additional time, if any, they believe they Will need to complete that task."”
Plaintiff Iﬁay file a response to Defendants’ submission within fifteen days after the submission
has been served upon his counsel of record. The Coﬁrt will not constrilg any pleading filed in
response to this memorandum as a waiver of any arguments with réspect to the constitutionality
of the current version of OP 770, its implementation, or any other legal issue or procedural
question presented by the instant case.

IT IS SO ORDERED.

DATED: December 15, 2006

United States Disfrict Judge

6Along the same lines,
it is somewhat 51gn1ﬁcant that at least nineteen states have enacted laws b
that either mandate the exclusive use of a sedative or expressly prohibit
the use of a neuromuscular blocking agent in the euthanasia of animals.
It is also of some significance that the leading professional association of
* veterinarians promulgated guidelines that prohibit the use of a sedative
with a muscle-paralyzing drug for purposes of euthanasia. .

|| Beardslee, 395 F.3d at 1073 (footnote omitted).” As noted previously, the use of pancuronium bromide

also is at issue in the PNS litigation.

"The Court notes that any proposed time line may need to be altered depending on the outcome
of Morales v. California Department of Corrections and Rehabilitation, No. CV 061436 (Cal. Super. Ct.
County of Marin filed Apr. 5, 2006), which addresses whether Defendants must follow California’s
Administrative Procedures Act in promulgating a lethal-injection protocol, and which is scheduled to be
decided on cross-motions for summary judgment on January 31, 2007. Cf. Bowling v. Ky. Dep 't of Corr.,
No. 06-CI-00574 (Ky. Franklin Cir. Ct. Nov. 30, 2006) (holding that Kentucky’s lethal-injection protocol
violates Commonwealth Administrative Procedures Act).. .
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**E-Filed 9/28/2010**

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
' SAN JOSE DIVISION

Case Number 5-6-cv-219-JF-HRL,

Greenwood Brown, ; Case Number 5-6-cv-926-JF-HRL
Plaintiffs, | DEATH-PENALTY CASE
. | ORDER FOLLOWING REMAND

Matthew CATE, Secretary of the California
Department of Corrections and Rehabilitation, et

al.,

Defendants.

L. INTRODUCTION

This case now is before the Court pursuant to an order of remand filed by the Ninth

Circuit Court of Appeals on the évening on September 27, 2010. (Doc. No. 411, amended by

Doc. No. 420.) The order directs this Court to determine whether, in light of the decision of the .

United States Supreme Court in Baze v. Rees, 553 U.S. 35 (2008); Plaintiff Albert Greenwood

Brown is entitled to a stay of his execution as it would be conducted under California Code of

Regulations title 15, sections 3349 et seq. (2010), the lethal-injection execution protocol now in

effect in California. In particular, this Court has been asked to address t:he similarity between the

' current protocol and San Quentin Operational Procedure 0-770, or O.P. 770, the éarlier lethal-

injection protocol found constitutionally deficient by the Court following an evidentiary hearing
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in 2006, applying the “demonstrated risk” standard articulated in Baze, 553 U.S. at 61 (plurality
op.), and the standards fbr stays of execution generally that were announced by the Supreme. '
Court in Nelson v. Campbell, 541 U.S, 637 (2004). (Doc. No. 420 at 8.)

The Court has received briefing on these issues from the parties and alsolhas conducted
its own review of the récérd in the lirm'tea time avail:éble to it given Brown’s pending execution |
date of September 30, 2010.} ~ As explained below, pursuant to the guidance provided by the
Court of Appeals in its order of remand and new information that has come to light since its own
order of Septgmber 24, _2010,. was entered, the Court concludes that its previous order must be
reconsidered and that Brown is entitled to a stay of execution. '

| | I DISCUSSION

The extensive history of this litigation is summarized in the Court’s order of September
24,2010, (Doc. No. 401), and will not be repeated here. However, as relevant to the following
discussi_on, three points do bear repeating. First, “it is fgir to say that there is no case involving
an Eighth Amendment challenge to a lethal-injection protocol in which the factual record is as
developed as the record here.” (Id. at 7, quoted in Doc. No. 420 at 6.) Second, bec_éﬁse the
instant pfoceedings with respect to Brown were commenced less than two weeks ago,v “there is
no way that the Court can engage in a thorough analysis of the relevant factual and legal issués n
the days remaining before Brown’s execution date.” (Doc. No. 401 at 8.) Third, notwithstanding
this severely constricted time frame, the Court must do its best tb‘ apply the tests articulated by
the Supreme Court in Baze and Nelson.

Two other observations are relevaﬁt. First, the side-by-side comparison of O.P, 770 and
the new lethal-injection regulations directed by the Court of Appeals, while obViously highly
relevant, was not proffered either by Brown in his 6rigina1 motion for a stay or execution or by

Defendants in opposition to that motion. It was Brown’s burden as the moving party to show

! At the time of the Court’s earlier order denying conditibnally Brown’s motion for a stay of
execution, the execution was set for September 29, 2010, at 12:01 a.m. On September 27, 2010,
apparently because the time within which Brown may seek further appellate review of certain orders in
related state-court litigation has yet to run, thé Governor granted a reprieve postponing the execution
until September 30, 2010 at 9:00 p.m.
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that he is likely to succeed on his claim that the new regulations fail to remedy the defects found
in O.P. 770 and that as such the regulations subject him to a “demonstrated risk” of an Eighth
Amendment violation, Baze, 553 U.S. at 61 (plurality op.). Instead, Brown offered only
conclusory statements that the two protocols are essentially similar. Brown’s failure to meet this
burden prior to his briefing on remand was a principal basis of the Court’s conclusion that Brown
was not entitled to an outright stay of execution. (See Doc. No. 401 at 8 (“absent a presently-
existing ‘demonstrated risk’ of a cqnstitutional violation, Defendants are entitled to 'procel:ed with
the execution™).)

Second, in considering, as it was required to do, California’s “strong interest in

| proceeding with its judgment,” Gomez v. U.S. Dist. Ct. N.D. Cal., 503 U.S. 653, 654 (1992), the

Court was mindful of the fact that there has been a de facto moratorium on executions in the state

since its decision in Morales v. Tilton, 465 F. Supp. 2d 972 (N.D. Cal 2006), and it understood

that Defendants wished to set other execution dates in the near future. It now appears that

Defendants knew, but did not disclose to the Court, that their existing supply of sodium
thiopental® will expire on October 1, 2010, and that additional.quantitiésbof the drug will not be
available at least until the ﬁrst.quarter 0of 2011. (See Doc. No. 411 at 2.) At a status conference
on September 21, 2010, this Court set an accelerated schedule for resolution of the Morales
litigation under which a full revie‘}v of the new regulations will be completed by the end of this
year; Under these circumstances, the only execution that would be impac;ced either directly or -
indirectly by a stay is Brown’s, which as a result of a brief reprieve granted by the Governor is
now scheduled only three hours before the expiration date of the so‘dium thiopental.

A. Application of Baze té the vNew Regulations

As discussed in the Court’s earlier order, Baze created a significantly higher threshold for
obtaining a stay of executionin a case challenging lethal-injection protocols substantially similar

to the Kentucky protocol upheld there. As noted by Defendants, it appears that the Kentucky

% Because it is the first drug used in the thre‘e—drug lethal injection “cocktail” and is used to
induce unconsciousness, sodium thiopental is indispensable to a lawful execution by lethal injection.

3
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prqtocol may have contained fewer safeguards than O;P. 770. Cf. Baze, 553 U.S. at 120-21
(Ginsburg, J., dissenting). At the same time, Kentucky had carried out, “with no repoﬁed
problems,” id. at 46 (plurality op.), only one execution under its lethal-injection protécol, and the
factual record before the Sup.reme Court was virtually nonexistent.

In its order of September 24, 2010, this Court commented that although it “framed its |
factual findings and legal conclusions [in the 2006 Morales litigation] under the legal standard
then applicable in the Ninth Circuit, it likely would have made the same findings and reached the
same conclusions under the ‘demonstrated risk’ standard announced in Baze.” (Doc. No. 401 at
8 (internal citation omitted).) Although the ultimate vdispositio'n in that order did not require an
express finding in that regard, such a finding appears to be necessary on remand to inform the
Court’s comparison of O.P. 770 and the new regulations. A.ccordingly; the Court héreby finds
that O.P. 770 as implemented in practiée through and inclucﬁng the date of the evidentiary
hearing in the 2006 Morales litigation created a “demonstrated risk of severe pain.” This ﬁnding
is based on the entire record, see'Morales,. 465 F. Suﬁp 2d 972; on the largely undisputed
evidence presented at the heaﬁng; on Defendants’ stipulation that injection of the second and
third drugs in the three-drug protocol (pancuronium bromide and potassium chloride) without
adequate anesthesia will cause an unconstitutional level of pain; on the fact that data in
Defendanits’. execution logs indicate that sodium th.ioper'ltal did not hav.e its expectéd effect or
function as expected in 64% of léthal-injection executions pursuant to the protocoi; and in
particular on the testimony of Defendants’ own medical expert; Dr. Singlef, that in at least one
execution the inmate likely was awake when the second and third drugs were injected, and that
the only reason that the anesthesiologist could not render a definitive opinion was the apparent
unreliability of Defendants’ records, id. at 980.

Defendants contend that the deficiencies in O.P. 770 have been remedied by the new

regulations and the construction of new execution facilities,’ and that the Court may d_eterm‘ine

? Though it did cite deficiencies in the facilities used under Q.P. 770, the Court did not order that
new facilities be constructed. The person then serving as the warden at San Quentin, who later admitted
that he had not read the Court’s memorandum in Morales v. Tilton, apparently believed that such'an
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without discévery, additional briefing or fact-finding that Brown cannot show a “demonstrated
risk of severe pain.” For his part, Brown claims that the new regulations largely are O.P. 770 by
another name, particularly with respect to the selection and training of the execution team and’
important aspects of the method for delivery of the three drugs involved. Based on the Court’s
very limited comparison of the two protocols in light of the order of remand and the additional
briéﬁng provided by the parties earlier today, it appears that Brown would have difficulty
proving that Defendants have not made substantial improvements with respect to the physical .
conditions in which executions are to take place. However, there is a significant dispute with
respect to the remaining issues.

Defendants’ position is straightforward. They do not claim that the new regulations are
radicallj' different from previous lethal injection protocols; indeed, in most respects the
documents are remarkably similar. Instead, they begin with the plurality’s observation in Baze
that “a State with a lethal injection protocol substantially similar to [Kentucky’s] would not
create a risk that meets~[the ‘demonstrated risk’] standard.” 553 U.S. at61 (plufality op.). They
then cite Justice Ginsburg’s approving referelj.ce in her dissent to the fact that “[i]n Califorrﬁa, a
member of the IV team brushes the inmate’s eyelashes, speaks to him, and shakes him at the
halfway point and, again, at the completion of the sodium thiopental ihj ection.” Id., at 120-21
(Ginsburg, J., dissenting).* They argue that this “consciousness check” alone is sufficient to
render the current fegulations_ constitutionally adequate. They present a side-by-side comparison
of kéy provisions of the regulations and the Kentucky protocol found constitutional in Baze,
pointing out a number of ways in which the regulations provide greater protection to the inmate

than the procedures used in Kentucky. Finally, they assert that subsequent to Baze, several courts

~order had been made. Findings of S. Public Safeiy Comm. Infor. matzonal Hr'gon San Quentzn Death

Chamber, 2007-08 Sess. (Cal. 2007).

4 Justice Ginsburg’s comment concerned a revised version of O.P.770 not reviewed in the 2006
Morales litigation. O.P, 770 § V(S)(4)(e) (2007). The same procedure is incorporated in the regulations.
Cal. Code Regs. tit. 15, § 3349.4.5(g)(5) (2010). The only other significant difference between the
version of O.P. 770 considered in the 2006 proceedings and the new regulations is a reduction in the
amount of sodium thiopental used in executions from five grams to three grams.
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have concluded that evidence of problems under preéxisting, superseded execution protocols is

insufficient to show a presently existing “demonstrated risk” of a constitutional violation, citing
Raby v. Livingston, 600 F.3d 552, 560-62 (5th Cir. 2010); State v. Jordan, No. W2007-01272-

SC-DDT-DD, 2010 WL 3668513 (Tenn. Sept. 22, 2010); Jackson v. Danberg, 594 F. 3d 210,

'226—27 (3d Cir. 2010). (But see, e.g., Doc No. 401 at 7 (distinguishing Jackson))

~ Although he does not concede that the new regulatmns are facially adequate under Baze
Brown argues principally that the “pervasive lack of professmnahsm,” Morales, 465 F. Supp. 2d
at 980, and “lack of reliability and transparency,” id., at 981, that the Court found in Defendants’

actual application of O.P. 770 also has characterized Defendants’ subsequent efforts to revise the

'lethal—inj ection protocol. He contends that on the present record, unlike other courts that have

had to assess the constitutionality of post-Baze protocols, this Court cannot simply presume that
Defendants’ actual application of the new regulations will meet constitutioAnal standards. Citing
excérpts from the limited discovery that occurred in the instant case following the 2006
evidentiary hearing (as well as a large volume of exhibits), he argues that Defendants did not
come close to conducting the “meaningful review” of the “ihfrastmcturg” of executions that the
Court concluded was necessary, id., at 983, and that notwithstanding what the regulatibns say on
their face, the deficiencies found by the Court in the selection and training of the execution team,
the mixing and delivery of the drugs used in exécutions, and the adequacy and accurécy of
execution records under O.P. 770 in fact have not been addréssed and are iarésent under the
regulations as well.?

' In order to obtain a stay of execution under Baze, Brown must show that California’s
lethal-injection protocol “éreates a demonstrated risk of severe pain.” 553 U.S, at 61 (plurality
op.). However, in light of the voluminous record in this case and the fact that the Court ,hasv been
precluded from proceeding with the Morales litigation for more than three years By the pendency

of a state-court injunction and the parties’ repeated mutual requests that the state-court litigation

* Defendants’ very recent acknowledgment that they have only a very limited supply of sodium
thxopental on hand is particularly relevant, as it appears that there is an insufficient quantity of the drug
available to permit the pre-execution training and mixing described in the regulations.
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be resolved first, it is virtually impossible for the Court to assess other than in a very preliminary
way . prior to Brown’s scheduled exécution date.whether Brown cén or will be able to make such
a showing. Based solely on that very preliminary assessment, it appears that Brown has raised
substantial questions 6f fact as to whether at least some of the deficiencies of O.P. 770 have beén
addressed in actual practice. Given what is at stake, this Court greatly appreciates the direction
of the Court of Appeals that “[t]iming is everything and the district court should take the time
necessary to address the State’s newly revised protocol in accord with Supreme Court authority.”
I(Doc. No. 420 at 2.) Given an execution date of September 30, 2010, the Court simply canﬁot
comply fully with that directive in time to render a reasoned decision and permit adequate
appellate review. |

B. Nelson v Campbell

In Nelson, the Supreme Court held that “[gliven the State’s signiﬁcant' interest in
e_mforcing its criminal judgments, tilere isa strong equitabie presumption against the grant of a
stay where a claim could have been brought at such a time as to allow consideration of the merits
without requiring entry of a stay.” 541 U.S. at 650 (internal citations omitted). In this case, as
discussed in the Court’s order of September 24, 2010, there is no indication, and Defendants did
not contend in their opposition to the motions, that Brown’s motions were untimely. To the
contrary, as this Court found and as the Court of Appeals appears to agree, the equitable
presumption appears to cut strongly the other way.

Regardless of Whether Defendants’ counsel ever expressly represented that they would
defer seeking new execution dates until the Morales litigation could be concluded, that was
Brown’s-;as well as the Court’s—understanding, and it is clear that the ﬁrgency of the pfesent
situation was created not by Brown but by Defendaﬁts’ decision to seek an execution date only
thirty days after the new regulations became final. Moreover, because the injunction isshed'by _
the Marin ‘Superior Court was not vacated until September 20, 2010, it was not apparent that

there was anything for this Court to consider until that date.® The hearing on Brown’s motions to

"¢ Apparently, the state-court injunction technically will not be vacated until at least September. -
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intervene and to stay his exe'cution heard by this Court on September 21, 2010, actually were
appended to a status conference that the Court scheduled sua sponte because it was concerned
that the developments in the state courts might put it in exactly the position in which.it finds
itself now. As the Couit of Appeals observed, the factlthat “[t]he timing of Brown’s execution

date is apparently dictated in part by the fact that the state’s existing inventory of sodium

'thiopental consists of 7.5 grams, with an expiration date of October 1, 2010,” (Doc. No. 420 at 2

(internal quotation marks omitted))—a fact that Defendants did not disclose to this
Court—hardly is a reason to forego a propér examination of the merits of Brown’s claims.

As noted above, the Court indicated more than three years ago that it wished to proceed
éxpeditioﬁsly with such an examination; it has yet to do so only because the parties asked it to
wait because of state-court litigation over which it had no control. In other words, much of the
review the Court needs to undertake would have been completed by now but for Defendants’
own requests. The Court fully intends to undertake that review now, and to do so as quickly as is
reasonably possible. The fact that Defendants do not intend to schedule any future executions
until at least the first quarter of 2011 (and indeed they cannot because of the unavailability of
sodium thiopental) means that such a time line will have minimal effect on Defendants’ long-
term interests. | |

_C. Additional Observations

- Like the Court of Appeals, this Court will emphasize once again that this case 4does> not
involve Brown’s guilt, 'the truly heinous acts Brown committed that resulted in his death
sentence, or the wisdom of the death penalty. Particularly in light of the guidance provided by
the remand order, the only issue at present is whether Baze requires that Brown’s execution
proceed or whether it permits the Court to complete the review of California’s lethal-injection
procedures that it began (but because of intervening events waé not permitted to complete) more
than four years ago. |

In offering Brown the option to request that only sodium thiopental be used in his

30, 2010, a fact that has prompted the Governor to grant Brown a reprieve until that date.
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execution, the Court was seeking a way to reconcile California’s “significant interest in enforcing
its criminal judgments,” Nelson, 541 U.S. at 650, With Brown’s constitutional right to an
execution method that does not expose him to a “demonstrated risk of severe pain.”” Baze, 553
U.S. at 61 (plurality op.). While some understandably find offensive tﬁe notion that a
condefnnéd inmate inay elect a method of execution, such elections are expressly permitted by
law in at least thirteen states, including California. HoWever, because the particular election at
issue here should not have been presented to Brown unilaterally, the Court recognizes that its
effort in this instance was ill-advised and that it should have granted Brown’s motion for
reconsideration on that basis.
ITI. DISPOSITION |

Pursuant to the direction of the Court of Appeals, in accordance with the foregoing
discussion, and good cause therefor appearing, Brown’s motion for a stay of execution is granted.
Accordingly, all proceedings related to the execution of Petitioner’s sentence of death, including’
but not limited to preparations for an execution and the setting of an execution date, are hereby
stayed. This stay will remain in effect unless and until it is dissolved by this Court, the United
States Court of Appeals for the Ninth Circuit, or the Supfeme Court of the United States.

ITIS SO ORDERED. '

DATED: September 28, 2010

- 7 As detailed in many of the Court’s prior orders, sodium thiopental is painless and, in the
amounts at issue here, virtually always fatal. One of Brown’s principal criticisms of the new regulations
in the state-court litigation is that Defendants did not give adequate consideration to the use of a single-
drug alternative, Sims v. Cal. Dep’t of Corr, & Rehab., No CIV 1004019 (Cal. Super. Ct. Marin Cuty.
compl. filed Aug. 2, 2010).
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