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I, Kristen Bell, declare:

1. I am an attorney licensed to practice in the state of California. | am currently a Research Scholar
in Law, Senior Liman Fellow in Residence, and Lecturer in Law at Yale Law School. From September,
2014 to August, 2016, I was a Soros Justice Fellow hosted at the University of Southern California
(“USC”) Gould School of Law’s Post-Conviction Justice Project.

2. In my capacity as Soros Justice Fellow, | sent a request under the California Public Records Act
(“PRA”) to the California Department of Corrections and Rehabilitation’s (*“Department” or “CDCR”)
Office of Research requesting the race and ethnicity of all prisoners who had been scheduled for a youth
offender parole hearing during a specified time period. True and correct copies of my email and letter
requesting the information are attached as Exhibit A to this declaration.

3. Ashley Gabbard in the Department’s Office of Research sent an email informing me that the
“CDCR has a formal research-review process pursuant to PC 88 3500-3524, California Code of
Regulations, Title 15 Article 9.1 3369.5 and the Department Operations Manual, Article 19,

Section 14020.5 and 14020.5.1,” and that | must complete the review process to obtain the requested
information. True and correct copies of the email and attached documents are attached as Exhibit B to
this declaration (pagination added).

4, The email also stated that the requester must submit the Preliminary Assessment Request, CDCR
Confidential Data Policy for Research Organizations and Request for Access to Inmate for Research
Purpose that it attached to its email. The email also explained that the requester was required to secure
Institutional Review Board (“IRB”) approval, submit the IRB approval to the Committee for the
Protection of Human Subjects (“CPHS”) and submit both the IRB and CPHS approvals to the CDCR’s
External Research and Legislative Reporting Unit. The email stated that once the required information
was received, the CDCR Research and Advisory Committee would meet and review the proposal. Ex. B.
5. Because | believed my request did not constitute research that should be required to go through
the research review process, and believing that | may sent to my request to the wrong office within the
Department, | re-sent my request to the Michelle Mraule in the Department’s Office of Public and

Employee Communications. True and correct copies of my email and letter requesting the information
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are attached as Exhibit C to this declaration.

6. When | followed up via phone with Ms. Mraule, she confirmed that she had received the PRA
request, that | had sent it to the correct place, and that the Department would issue a response.

7. Later that month Ms. Mraule emailed me a letter from the Department’s PRA Coordinator in
the Office of Research, Jay Atkinson, denying my request “based on Government Code Sections
6254(c) and (k), and Section 3261.2 of Title 15, California Code of Regulations, which does not
include race or ethnicity as an inmate’s personal information that may be disclosed.” A true and
correct copy of that letter is attached as Exhibit D to this declaration. There was no mention of a
requirement to go through a research review process. Id.

8. | followed-up by phone with the Department and was told that the request was denied because
race is not listed in Section 3261.2(e) of Title 15.

0. I then sent a letter to Jessica Taphorn Thoma at the CDCR Office of Legal Affairs, renewing
my request and explaining the reasons why the public is entitled to documents from the Department
that indicate race and ethnicity of inmates. A true and correct copy of my letter requesting
reconsideration and attachments including the original request letter, denial letter, screenshot of the
Department’s inmate locator website, and copy of a Stanford research paper, are attached as Exhibit E
to this declaration.

10. Over a month later, Department attorney Kathryn Clark sent me an email explaining that
everyone requesting data must follow the research-review process and that it was her belief that the
research-review protocols helped the Office of Research to make sure that the person requesting
records was entitled to get the records under the PRA. | am not attaching the actual email because the
email states that the document is considered confidential attorney/client privilege and/or work product.
11. Neither Ms. Clark nor anyone else at the Department responded to the merits of my letter
arguing that the records were not exempt under the PRA.

12. I went through the research review process as dictated by the Department, except | did not

submit the Request for Access to Inmates for Research Purposes form, because | was not requesting
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access to people in prison. 1 did sign the required confidentiality agreement.

13.  When I submitted my request through the research review process, | requested the same
information on race and ethnicity as in my original PRA request, as well as additional information. |
told the Department that I did not want the requests for additional information to delay the process of
getting the originally requested information on race and ethnicity. A true and correct copy of the email
I sent to the Department explaining the priority of the records showing race and ethnicity is attached as
Exhibit F to this Declaration.

14. Going through the research review process, including getting IRB approval, CPHS approval
and final Department approval took approximately six months. This does not include the time it has
taken the Department to actually get me the data after approving the request.

15. The CPHS approval process involved a number of steps. The Department instructed me that |
was to get approval from CPHS and then submit that approval to the Department. Ex. B. However,
when | submitted the request for approval to CPHS, | was told that CPHS needed to get approval for
the data request from the Department before they issued a determination. | called CPHS to follow-up
and explained that there is a “chicken and the egg” problem in that the Department’s protocol requires
CPHS approval before they grant approval.

16.  CPHS understood the predicament and advised that | request a provisional letter from CDCR
stating that they would approve the request if/when CPHS approved the request. A true and correct
copy of my email to the Department explaining the conversation with CPHS and requesting
conditional approval is attached as Exhibit F to this Declaration.

17. A month later, after several follow-up emails, the Department sent me the letter of conditional
approval. True and correct copies of the email from the Department along with the conditional
approval letter are attached as Exhibit G to this Declaration.

18. I submitted the letter of conditional approval to CPHS, and CPHS sent an email approval back
the next day and an official letter of approval the day after that. True and correct copies of my email
submitting the approval to CPHS, the email approval back from CPHS and the official approval letter

are attached as Exhibit H to this Declaration.
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19. I submitted the IRB and CPHS approvals to the Department and on May 5, 2016 the
Department appeared to have approved my request. A true and correct copy of the email from the
Department to me stating that they would be meeting with the programmer to establish a deadline for
getting me the data is attached as Exhibit | to this Declaration.

20. However, despite a series of follow-ups, it was not until July 2016 that | got an official
notification that | was approved to get the data. A true and correct copy of the official notification
letter is attached as Exhibit J to this Declaration.

21. | followed up with the Department and let them know that | needed the information as soon as
possible since | would be leaving my position at USC and moving to a new position at Yale University
and needed the data to finish my paper. A true and correct copy of the email chain dated July 26, 27,
and 28 of 2016 between myself and the Department’s Office of Research is attached as Exhibit K to
this Declaration.

22. The Department then responded that the data would not be ready prior to my departure from
USC and that | was required to submit new IRB approval from Yale in order to have my request
completed. Ex. K.

23. On September 8, 2016 | submitted the IRB approval from Yale University and a CDCR data
confidentiality and security form signed by myself and Yale’s IT services. True and correct copies of
my email and attached documents are attached as Exhibit L to this Declaration.

24.  As of the date of this Declaration — more than a year after my July 2015 request — | have still
not received the information from the Department.

25. The data | requested is for a study on the effectiveness of a new California law — the Youth
Offender Parole Law of 2014 (Senate Bill 260) — which created “Youth Offender Parole Hearings” for
prisoners serving long, adult sentences for convictions as juveniles. The law applies to over 4,000
people in California prisons serving sentences over 15 years for convictions as juveniles. The study
looks at transcripts from 180 Youth Offender Parole Hearings and is designed to investigate whether,

in practice, the hearings live up to the promise of the statute to provide a “meaningful opportunity to
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obtain release” to youth offenders. See Pen. Code § 3051(e). The report on the study aims to educate
the public on what factors influence results at youth offender parole hearings. The information on race
and ethnicity is critical because previous research has shown that youth of color are disproportionately
sentenced to life without the possibility of parole; this study seeks to investigate whether the same
effects are at work in parole release decisions.

26.  Ihad planned to complete research on the study this summer so that the report could serve to
educate the public in a timely fashion about how Youth Offender Parole Hearings are working. The
three-year anniversary of the law’s passage is September 16, 2016 and, this autumn, the Board of
Parole Hearings plans to develop its administrative regulations to govern Youth Offender Parole

Hearings.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct.

Executed this ﬂ day of September, 2016.

By:

Research Scholar in L:a»'v, Senior Liman
Fellow in Residence, and Lecturer in Law
Yale Law School
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From: Kristen Bell <kbell@law.usc.edu>

Subject: Public record request

Date: July 27, 2015 at 7:52:07 PM EDT

To: "<ashley.gabbard@cdcr.ca.qov>" <ashley.gabbard@cdcr.ca.qgov>

Dear Ms. Gabbard,

I hope this email finds you well. 1 am writing to make a data request for a research study that I
am conducting at the University of Southern California Gould School of Law. With a team of
undergraduate students and law students, | am researching the effects of the youth offender
parole law (Senate Bill 260).

We request a list of the race/ethnicity of all prisoners who have been scheduled for a youth
offender parole hearing pursuant to Penal Code 3051 from January 1, 2014 through July 1,
2015. 1 attached a list of these prisoners’ names and CDCR numbers; we are simply requesting
the race/ethnicity for each of the prisoners on this list.

If possible, we would like to receive the data in the form of an Excel sheet.
Thank you in advance for your kind attention to this matter.

Sincerely,
Kristen Bell, Ph.D., J.D.

Soros Justice Fellow

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089

(213) 740-8326

Kbell@law.usc.edu



mailto:kbell@law.usc.edu
mailto:ashley.gabbard@cdcr.ca.gov
mailto:ashley.gabbard@cdcr.ca.gov
mailto:Kbell@law.usc.edu

USC G 111 d POST-CONVICTION JUSTICE PROJECT
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Director and Supervising Attorney
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School of Law

Heidi L. Rummel
Director and Supervising Attorney
Tel: 213 740 2865 » hrummel@law.usc.edu

July 27, 2015

Office of Research

California Department of Corrections and Rehabilitation
1515 S Street, Suite 508-South

Sacramento, CA 95811

Dear Office of Research,

I am writing to make a public records act request for a research study that | am conducting at the
University of Southern California Gould School of Law. With a team of undergraduate students
and law students, | am researching the effects of the youth offender parole law, Senate Bill 260.
We request a list of the race/ethnicity of all prisoners who have been scheduled for a youth
offender parole hearing pursuant to Penal Code 3051 from January 1, 2014 through July 1, 2015. 1|
attached a list of these prisoners’ names and CDCR numbers; we are simply requesting the
race/ethnicity for each of the prisoners on this list.

We would like to receive the data in the form of an Excel sheet.

Thank you in advance for your kind attention to this matter.

Sincerely,

Dr. Kristen Bell, Ph.D.
Soros Justice Fellow
Bar No. 302311

(213) 740-8326
Kbell@law.usc.edu

University of Southern California
699 Exposition Boulevard, Los Angeles, California 90089-0071 « Tel: 213 740 2586 < Fax: 213 821 5746
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3)

4)

5)

6)

7)

8)

From: "Gabbard, Ashley L@CDCR" <Ashley.Gabbard@cdcr.ca.gov>
Subject: CDCR External Research Review Process

Date: August 4, 2015 at 2:39:50 PM EDT

To: Kristen Bell <kbell@law.usc.edu>

Good afternoon Ms. Bell,
My apologies your previous message just came through. Please see the below.

The California Department of Corrections & Rehabilitation (CDCR) Office of Research (OR) received
your request regarding research.

CDCR has a formal research review process'. Please reference the steps below and the attached
documents to complete the process.

Researcher completes the attached documents and submits (reply to this email) to the CDCR External
Research and Legislative Reporting Unit:

Preliminary Assessment Request

Request for Access to Inmate for Research Purpose (only needed if there will be contact with inmates
via surveys, interviews, etc.)

CDCR Confidential Data Policy for Research Organizations (only a signed copy of page 13 is needed)

CDCR External Research and Legislative Reporting Unit reviews preliminary assessment forms.
Researcher secures local Institutional Review Board (IRB) approval.

Researcher submits local IRB approval to the Committee for the Protection of Human Subjects
(CPHS) for Information Practices Act review.
Note: CPHS is not part of CDCR. Researchers may check the CPHS website or contact them
directly for more information about this step.
CPHS conducts an Information Practices Act review and provides approval to researcher.

Researcher submits CPHS and IRB approvals to the CDCR External Research and Legislative Reporting
Unit.

The CDCR Research Advisory Committee (RAC) will meet and review the proposal.

If the RAC approves the proposal, CDCR will then send the researcher a CDCR Research Approval
Letter.

After receiving a CDCR Research Approval Letter, the researcher will work with the External Research
and Legislative Reporting Unit who will contact the appropriate parties within CDCR to begin the
project.

Please note that steps 3 (IRB approval) and 4 (CPHS approval) may be completed before or during

step 2. In other words, time could be saved if approval from outside organizations is obtained while,
or before, awaiting CDCR review of the preliminary assessment forms.
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Please let me know if you have any questions.
'Pursuant to California Code of Regulations, Title 15, Article 9.13369.5, and Department Operations Manual, Article 19, Section 14020.5 and 14020.5.1

Sincerely,

Ashley Gabbard

Section Chief (A)

Methodoligical Design and Program Development Unit
Office of Research

Phone Number: 916-324-8890
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GENERAL PROVISIONS

In addition to any other contract provisions, researchers and research organizations shall
be responsible for maintaining the confidentiality and security of California Department of
Corrections & Rehabilitation (CDCR) confidential data. No exceptions from these policies
shall be permitted without the explicit, prior, written approval of CDCR.

DEFINITIONS
For the purposes of these requirements, the stated terms have the following meaning:

Research - Federal policy regarding the protection of human subjects (56FR28003)
defines research as: “... a systematic investigation, including research, development,
testing and evaluation, designed to contribute to generalizable knowledge.” The California
State Penal Code § 3500 expands this definition to include data upon which such
knowledge may be based, and requires that such knowledge can be corroborated by
accepted scientific observation and inferences.

This definition encompasses research and evaluation conducted by CDCR employees,
contractors, faculty at institutions of higher education, researchers with private research
firms, governmental agencies, and students. Projects that involve personal interaction with
wards or adult offenders committed to and paroled by the CDCR, program evaluation,
clinical trials of interventions, and any requests by outside researchers for access to wards,
adult offenders, staff, or data are subject to this review and approval process.

Audit Trail - Systems information identifying all accesses to the source file, including
source/location of access, date and time, user-id, targeted service and activity performed,
success or failure of the access, the completion status of the access (e.g. “failed
authentication,” or “successful,” or “user terminated”) and any record and field modified.

Confidential Data - Information, the disclosure of which is restricted or prohibited by any
provision of law. Some examples of “confidential information” include, but are not limited
to, “personal information” about individuals as defined in California Civil Code Section
1798.3 of the Information Practices Act (IPA) if the disclosure of the “personal information”
is not otherwise allowed by the IPA. Confidential data includes confidential identifiers.

Confidential Identifiers - Specific personal identifiers such as name, social security
number, address and date of birth.

De-identification — Assignment of unique identifiers to confidential identifiers such that the
individual cannot be identified through the unique identifier.

Information Assets - Information assets include anything used to process or store
information, including (but not limited to) records, files, networks and databases; and
information technology facilities, equipment (including personal computer systems), and
software (owned or leased).
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Information Security Incidents - Any event (intentional or unintentional) that causes the
loss, damage to, destruction, or unauthorized exposure or disclosure of CDCR information
assets or confidential data.

Researcher or Research Organization (hereafter, Research Organization) - An
individual or organization conducting research of potential benefit to CDCR and the State
of California which requires access to CDCR confidential data.

CONFIDENTIAL DATA SECURITY

A. Access to CDCR Confidential Data

1. Request and Redisclosure: All research organizations seeking access to CDCR

confidential data shall submit a written request to CDCR. The research
organization shall not redisclose or re-release CDCR confidential data.

Referral for Request: The research organization shall refer any persons not
affiliated with the research organization nor included under this contract with the
CDCR to the CDCR to request access to the confidential data.

Local Institutional Review Board Approval: The research organization shall submit
a copy of its project approval from the organization’s Institutional Review Board
(IRB) as a condition of receiving CDCR confidential data. If the research
organization does not have a local IRB, it may submit documentation of reliance
on another IRB for review of its projects.

Committee for the Protection of Human Subjects Approval: The research
organization shall submit a copy of its project approval letter from the Committee
for The Protection of Human Subjects (CPHS) for the California Health and
Human Services Agency (CHHSA) as a condition of receiving CDCR confidential
data. The research organization shall also submit an annual update to the CPHS
approval, as well as any approval letters for any revisions to the project as a
condition of continued access to CDCR confidential data.

B. Confidential Data Security Requirements

1.

Research Organization Responsibility: The research organization is responsible
for security of the CDCR confidential data.

Level of Protection: The research organization shall ensure that electronic media
containing confidential data is protected at the level of the confidential data.

General Requirements: The research organization shall have adequate security
measures. These measures shall include, but are not limited to, the
development of passwords and access controls to protect the security of the
data from any individual who is not authorized to access the data. All research
organizations, and their staff, shall:
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Designate, in advance, the individuals who will have access to CDCR
confidential data.

At the point an authorized individual requests access to confidential data,
confirm his or her identity.

When there is a need to discuss CDCR confidential data within the office,
discuss the information in an enclosed room, if possible.

Neither use nor store CDCR confidential data on wireless devices. For
purposes of this requirement, “wireless devices” include, without limitation,
notebook computers or Personal Digital Assistants (PDAs) equipped for
802.11x wireless networking. This restriction shall apply whether or not the
data are encrypted.

4. Data Transmission:

a.

General Requirement: The research organization shall ensure the
confidentiality of confidential data transmission.

Data transferred via tape, cartridge or CD: All confidential data that is
transferred on tapes, cartridges or CDs shall be encrypted and placed in
separate files with identifiers and a crosswalk on one file, the crosswalk and
remaining data on another file, with the files transported separately.
Additionally, the tapes, cartridges and CDs shall be delivered using a
bonded accountable mail service.

Data transferred electronically: The research organization may not transfer
CDCR confidential data via File Transfer Protocol (FTP) without prior
written approval of CDCR. All CDCR confidential data must be encrypted
before it can be transfer via FTP. All FTP accounts that transfer
confidential data shall be highly restricted in access by the research
organization and shall be accessible to only those research organization
staff that needs access for performance of the research. These accounts
shall maintain an audit trail. No other accounts on the research
organization’s computers may have access to these FTP accounts. The
research organization shall maintain a current listing of the personnel who
have access to the FTP account.

Data transferred via paper copy: Paper copies of confidential data shall be
mailed using double envelopes and shall be delivered using a bonded
accountable mail service. Paper copies of confidential data shall be stored
in a locked file cabinet. Access to the key shall be highly restricted.
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e. Data transferred via fax: CDCR confidential data may not be transmitted by
fax. CDCR non-confidential information may be transmitted by fax,
provided that the research organization confirms the recipient fax number
before sending, takes precautions to ensure that the fax was appropriately
received, maintains procedures to notify recipients if the research
organization’s fax number changes, and maintains fax machines in a
secure area.

5. Physical Security: The research organization shall provide for the management
and control of physical access to information assets (including Personal
Computer systems and computer terminals) used in performance of this
contract. In addition, the organization shall provide for the prevention, detection,
and suppression of fires, and the prevention, detection, and minimization of
water damage. The physical security measures taken shall include, but not be
limited to:

a. Implementing security measures to physically protect data, systems and
workstations from unauthorized access and malicious activity.

b. Logging the identity of persons having access to restricted facilities and the
date and time of access.

c. Restricting the removal of CDCR confidential data from the authorized work
location.

d. Placing devices used to access CDCR confidential data in areas not
accessible by the public or unauthorized personnel. For purposes of this
requirement, “devices” shall include, but not be limited to, dumb terminals,
personal computers and printers.

e. Preventing printed records, microfilmed records, and records stored on any
electronic media (including, without limitation, diskette, hard drive, or optical
media) from unauthorized access or viewing by unauthorized persons,
whether in work areas, in transit, or in storage.

6. Storage: CDCR confidential data shall be stored in a place physically secure
from access, use, modification, disclosure, or destruction by an unauthorized
person. All media containing confidential information shall be stored in a
secured area (a locked room or locked file cabinet). Keys to these locks shall be
held by a limited number of research organization personnel. Confidential
information in electronic format, such as magnetic tapes or discs, shall be stored
and processed in such a way that an unauthorized person cannot retrieve the
information by computer, remote terminal or other means.
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Encryption: The research organization shall encrypt CDCR confidential data,
whether for transmission or in storage, using non-proprietary, secure generally-
available encryption software. The CDCR confidential data shall be encrypted
upon receipt from CDCR and shall remain encrypted other than when in active
use by the research organization. Proprietary encryption algorithms shall not be
acceptable. Passwords or biometrics templates used for user authentication
shall be encrypted using Double Encryption Standards (DES), or better, one-way
only encryption. Data encryption shall meet the National Institute of Standards
and Technology (NIST) Advanced Encryption Standard (AES).

De-identification:

a. Assignment of Unique ldentifier: The research organization shall remove
confidential identifiers from CDCR confidential data, and substitute unique
identifiers, as soon as possible but no later then 60 days after receipt of the
CDCR confidential data.

b. No connection before de-identification: CDCR confidential data that
includes confidential identifiers shall not be used or stored in a device
connected to the Internet or to a Local Area Network (LAN) until the
confidential identifiers have been removed from the data.

c. Data Outputs: Full-time security personnel shall review all data outputs
prior to removal from secured work areas to ensure that they are in an
aggregated and non-confidential form. Personal identifiers must be
removed, geographic identities must be specified only in large areas, and
as needed, variables must be recoded in order to protect confidentiality.

C. Security Manual or Package

The research organization shall maintain a security manual or package which describes
safeguards against loss or unauthorized (accidental or intentional) access, use, disclosure,
modification, or destruction of confidential data.

D. Ownership and Destruction of Confidential Data

1.

Ownership and Return or Destruction: All data used, compiled, developed,
processed, stored, or created under this contract are the property of CDCR. All
such data shall either be returned to CDCR in an agreed upon format within 30
days of termination of the contract or destroyed. If the data are returned, the
research organization shall provide the CDCR with the media and an inventory
of the data and files returned.
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Methods of Destruction: The research organization shall destroy all confidential
data not returned when the authorized use ends in accordance with approved
methods of confidential destruction (via shredding, burning or certified or
witnessed destruction). Destruction standards shall be in accordance with the
National Security Center Standards (“A Guide to Understanding Data Reminisce
in Automated Information Systems”).

E. Research Organization Staff

1.

Former Employees: The research organization shall ensure that confidential
data are not accessible to former employees of the research organization.

Employee Authorization: The research organization shall maintain a record of
the access authorization for each individual employee that has access to the
confidential data. The research organization’s security systems administrator
designated pursuant to Section Ill. H. 1. shall maintain an
appointment/separation checklist for each employee which documents how
access authorization was modified when any employee terminates employment
or changes duties.

F. Information Security Incidents

1.

Notification: The research organization shall within 24 hours notify the CDCR or
its designated agent, the institution’s IRB, and the CHHSA CPHS of any actual
or attempted information security incidents, as defined above. Information
security incidents shall be reported by telephone to:

Denise M. Allen

Chief of Research

Department of Corrections & Rehabilitation
1515 S Street, Suite 221N

Sacramento, Ca 95814

(916) 650-6955

Cooperation: The research organization shall cooperate with CDCR, its own IRB
and the CHHSA in any investigations of information security incidents.

Isolation of system or device: The system or device using CDCR confidential
data and affected by an information security incident shall be immediately
removed from operation until correction and mitigation measures have been
applied. CDCR must be contacted prior to placing the system or device,
containing CDCR data, back in operation. The affected system or device shall
not be returned to operation without approval by CDCR.
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G. Confidentiality Statements

1.

Requirement: All staff of the research organization with actual or potential
access to CDCR confidential data shall read and sign a Confidentiality
Agreement (see page 13).

Supervisory Review: The supervisor of the employee shall review the signed
Confidentiality Agreement with the employee and document this review.

Submission: The signed original Confidentiality Agreement shall be submitted to
the CDCR Project Representative.

Annual Notification: The research organization shall provide to CDCR in
January of each calendar year a current list of authorized users and a newly
signed Confidentiality Agreement for all authorized users.

H. Security Systems Administrator Duties

1.

Designation: The research organization shall designate a single person as the
security systems administrator. The name of the individual so designated shall
be supplied to the CDCR.

Access Control: The security systems administrator shall have the ability to
change or remove the computer access authorization of an individual having
access to the system at any time.

Employee Verification: The research organization shall verify that the employee
who performs the duties of the security systems administrator is a trusted person
who has demonstrated in past jobs a capability to perform in this role.
Additionally, the research organization’s security clearance procedures shall
ascertain if the employee who performs the duties of security systems
administrator has any past employment background which would call into
question their ability to perform this role successfully.

Vulnerability Assessments and Mitigation Validation: The security systems
administrator shall assess system security vulnerabilities and validate mitigation
actions performed; and shall disable all applications components and services
that are not required to process or store CDCR confidential data.

Security Patches and Upgrades: The security systems administrator shall
ensure that security patches and upgrades released by the respective
manufacturers of the components of the information assets used to process
CDCR confidential data are promptly applied to the components. Patches and
upgrades downloaded from public networks shall be applied only if digitally-
signed by the source and only after the security systems administrator has
reviewed the integrity of the patch or upgrade.
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I. Risk Analysis

The research organization shall carry out a risk analysis with sufficient regularity to
identify and assess vulnerabilities associated with all information assets owned,
maintained, or used by the research organization that are used to process or store
CDCR confidential information, and shall define a cost-effective approach to manage
such risks. Specific risks that shall be addressed include, but are not limited to, those
associated with accidental and deliberate acts on the part of employees and
outsiders; fire, flooding, and electrical disturbances; and loss of data communications
capabilities. The research organization shall advise the CDCR or its designated
agent of any vulnerability that may present a threat to CDCR confidential data and of
the specific safeguards taken for protecting the CDCR confidential data. The
research organization shall take the necessary steps to protect the CDCR confidential
data.

J. Contingency Plans:

Contingency plans shall be established and implemented for the research
organization’s information assets containing CDCR confidential information to assure
that operations can be back to normal in minimum time after natural or man-made
disasters, unintentional accidents, or intentional acts such as sabotage. These plans
shall include, but not be limited to the regular backup of automated files and
databases, secure storage, recovery, and restarting planning procedures.

K. Rules of Aggregation.

1.  Requirement: Aggregated, as used in this subsection, refers to a data output
report that does not allow identification of an individual. All reports developed by
the research organization shall contain CDCR data only in aggregated form. No
disaggregate data identifying individuals shall be released to unauthorized staff,
outside parties, or to the public.

2. Prerelease Edits: The data system of the research organization shall have
prerelease edits, which shall not allow the production of data cells that do not
comply with the requirements of this section.

3. Minimum Data Cell Size: The minimum data cell size shall be five participants for
any data table released to outside parties or to the public.
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IV. Requirements Document Update and Revision

A. Update: These policies will be reviewed by CDCR semi-annually for conformance to
current law and changes in technologies.

B. Revision: The CDCR Information Security Officer, with input and concurrence from
The Research and Advisory Committee, will be responsible for updating and
distributing revisions to these policies.
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CONFIDENTIALITY AGREEMENT

I, the undersigned Principal Investigator an

employee of

(Research organization or University), hereby acknowledge that records, documents and data provided
by the California Department of Corrections & Rehabilitation (CDCR), are subject to strict confidentiality
requirements imposed by state law including California Penal Code § 3521; the California Code of
Regulations (Title 15, Article 9.1); the California Civil Code § 1798.24-1798.24b; SB 13, an act to amend
Section 1798.24 of the Civil Code.

I confirm that the appropriate data security staff has reviewed the provisions of California state laws
including the penalties for breaches of confidentiality.

| confirm that appropriate data security staff has reviewed the confidentiality and security policies of the
CDCR.

| understand that any unauthorized use, dissemination or distribution of CDCR confidential information is
a crime.

| hereby agree that | will not use, disseminate or otherwise distribute confidential records or said
documents or information either on paper or by electronic means other than in the performance of the
specific authorized research. | understand that unauthorized use, dissemination or distribution is
grounds for immediate termination of my organization’s agreement with the CDCR and may subject me
to penalties both civil and criminal.

Principal Investigator (Faculty Advisor) Date

(Data Security Staff) Date
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Date Submitted:

External Research Preliminary Assessment Request
Phase |

The California Department of Corrections and Rehabilitation (CDCR) Office of Research requests
completion of this form by researchers requesting permission to conduct research at CDCR facilities and/or
to access CDCR administrative data and records. No further processing of your request can occur_until
all requested information is obtained.

1. Proposed Research Title:

2. Researcher’s Name & Title:

3. Researcher’s Contact Information:

Mailing Address:
Phone number:
Email:

4. Alternate Name & Contact Information (if applicable):

5. Researcher’s Affiliation:

6. Abstract/Research Summary. Please summarize your proposed research in 200-250
words. Your summary should include the research question being addressed, why the
research has value, who you will be studying, and your research design and methodology:

7. Source of Funding (include approved and potential fund):

8. CDCR sponsoring or supporting project (if applicable):

9. Estimated beginning and ending dates of the study: From: To:

10. Longitudinal Study? Yes No

11. Estimated departmental staff time to be devoted to this project (including data
programming, custody staff, etc.)

12. Additional operating or equipment costs to the State, including alterations to or additions of
space:

California Department of Corrections and Rehabilitation Revised May 2014
Office of Research — Research and Evaluation Branch Page 1 of 3
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13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

Estimated time required of inmate subjects:

Will there be any compensation to inmates for participation in research? Please specify:

The mission of the CDCR is to enhance public safety through safe and secure incarceration
of offenders, effective parole supervision, and rehabilitative strategies to successfully
reintegrate offenders into our communities. Describe any potential value that your research
may contribute to CDCR’s mission:

Describe the objectives and purpose of the proposed study (include specific research
questions):

Description of research methods and approaches:

Description of the measuring devices to be used (e.g. scales, tests, questionnaires, etc.). If
conducting interviews, please describe how interviews will be conducted (i.e. logistics,
process, estimated time required, number of inmates involved, etc.):

Institution(s) and/or parole unit(s) where researcher intend to collect data. Also include the
desired/target sample population and size:

If requesting access to administrative data and records, please describe the type of data
needed, and/or list of data variables and time period. Specify whether identifiable
information is requested and explain why access to this information is necessary to conduct
this study (Note: If requesting access to administrative data and records, IRB approval needs to be
obtained from the Committee for the Protection of Human Subjects in Phase II):

Description of security measures that ensures safeguards against loss or unauthorized
(accidental or intentional) access, use, disclosure, modification, or destruction of
confidential data. Include data storage procedures:

Received Institutional Review Board approval?
Yes No Pending

Other relevant information related to this study:

California Department of Corrections and Rehabilitation Revised May 2014
Office of Research — Research and Evaluation Branch Page 2 of 3
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For Official Review Only

Does the research support CDCR’s mission? Yes No
Value added to CDCR in carrying out its mission? Yes No
Is research permissible under legal and ethical requirements? Yes No
Is identifiable data being requested? Yes No
Soundness of methodology? Yes No
Can CDCR accommodate the impact on existing resources? Yes No
Does impacted programs support this research? Yes No
Program: Yes No
Program: Yes No
Program: Yes No
Estimated programming time:
Does reviewer recommend approval of this research? Yes No
California Department of Corrections and Rehabilitation Revised May 2014

Office of Research — Research and Evaluation Branch

Page 3 of 3
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State of California
Department of Corrections and Rehabilitation
Request for Access to Inmates for Research Purpose

Access to Department of Corrections and Rehabilitation youthful and/or adult offenders
for research purposes is expressly covered by the California Penal Code Section 3521, the
Code of Regulations (Title 15, Article 9.1) and the California Civil Code Sections
1798.24-1798.24b. | agree to obtain informed consent from any participant in this study.
| agree to protect the rights and welfare of wards, inmates and parolees, and maintain
security for all personal information with the following exception: certain types of
information revealed by youthful offenders participating in research projects must be
disclosed to Juvenile Justice Division staff. Mandatory disclosures include allegations of
child abuse, threats of harm to themselves or others, and involvement in serious criminal
activity previously unreported. This requirement must be included in the consent form
for youthful research participants.

All dissertations must designate the Faculty Advisor as the Principal Investigator and the
Faculty Advisor must sign all agreements.

| agree to protect the identity of any subject involved in this research (Civil Code Section
1798.24 (t)) and that any report or publication will not identify specific individuals.

I, the undersigned, agree to abide by the provisions of the Government Code and Penal
Code Sections discussed above and agree to abide by all California Department of
Corrections and Rehabilitation Rules and Regulations.

| further agree to provide the Department of Corrections and Rehabilitation with a copy
of any report or publication based upon this research.

Principal Investigator (signature):

Principal Investigator (printed):

Affiliation: Date:

Students who wish to conduct research must also sign this agreement in addition to their
faculty advisor who is designated as the Principal Investigator:

Student Researcher (signed):

Student Researcher (printed):

Affiliation: Date:
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From: Kristen Bell <kbell@law.usc.edu>

Subject: PRA request

Date: August 4, 2015 at 6:41:41 PM EDT

To: "michelle.mraule@cdcr.ca.gov" <michelle.mraule@cdcr.ca.gov>

Dear Ms. Mraule,
I hope this email finds you well. | am writing to make a data request pursuant to the Public Records Act.

I would like to request a list of the race/ethnicity of all prisoners who have been scheduled for a youth offender
parole hearing pursuant to Penal Code 3051 from January 1, 2014 through July 1, 2015. | attached a list of these
prisoners names and CDCR numbers; | am simply requesting the race/ethnicity for each of the prisoners on this
list. According to the Dept of Operations Manual, the race of inmates is non-personal information and is not
exempt. See Article 51, section 86060.5 and Article 15, section 13030.23.3.

I am requesting the information for an article that I am writing about the youth offender parole law which became
effective January 1, 2014. If possible, could you send the data in the form of an Excel sheet?

Thank you in advance for your kind attention to this matter.

Sincerely,
Kristen Bell, Ph.D., J.D.

Soros Justice Fellow

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089
Kbell@law.usc.edu



mailto:kbell@law.usc.edu
mailto:michelle.mraule@cdcr.ca.gov
mailto:michelle.mraule@cdcr.ca.gov
mailto:Kbell@law.usc.edu

USC G 111 d POST-CONVICTION JUSTICE PROJECT
O Michael J. Brennan
Director and Supervising Attorney

Tel: 213 740 2527 » mbrennan@]law.usc.edu

School of Law

Heidi L. Rummel
Director and Supervising Attorney
Tel: 213 740 2865 » hrummel@law.usc.edu

August 4, 2015

Michele Mraule

California Department of Corrections and Rehabilitation
1515 S Street, Suite 508-South

Sacramento, CA 95811

Dear Ms. Mraule,

I am writing to make a public records act request for an article that I am writing about the youth
offender parole law, Senate Bill 260.

I am requesting a list of the race/ethnicity of all prisoners who have been scheduled for a youth
offender parole hearing pursuant to Penal Code 3051 from January 1, 2014 through July 1, 2015. 1
attached a list of these prisoners’ names and CDCR numbers; we are simply requesting the
race/ethnicity for each of the prisoners on this list.

If possible, I would like to receive the data in the form of an Excel sheet.

Thank you in advance for your kind attention to this matter.

Sincerely,

Dr. Kristen Bell, Ph.D.
Soros Justice Fellow
Bar No. 302311

(213) 740-8326
Kbell@law.usc.edu

University of Southern California
699 Exposition Boulevard, Los Angeles, California 90089-0071 « Tel: 213 740 2586 < Fax: 213 821 5746
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From: "Mraule, Michelle@CDCR" <Michelle.Mraule@cdcr.ca.gov>
Subject: RE: PRA request

Date: August 21, 2015 at 2:29:25 PM EDT

To: Kristen Bell <kbell@law.usc.edu>

Good Morning Ms. Bell,

| am attaching the letter that was sent out to you on August 13, 2015 by Jay Atkinson with the Office of
Research. If you have any questions feel free to contact our office.

Thank you.

Michelle Mraule - Associate Governmental Program Analyst
California Department of Corrections and Rehabilitation
Office of Public and Employee Communications

(916) 445-4950 - Office

(916) 445-8492 - Direct Line
Michelle.Mraule@cdcr.ca.gov


mailto:Michelle.Mraule@cdcr.ca.gov
mailto:kbell@law.usc.edu
mailto:Michelle.Mraule@cdcr.ca.gov

STATE OF CALIFORNIA — DEPARTMENT OF CORRECTIONS AND REHABILITATION EDMUND G. BROWN JR., GOVERNOR

OFFICE OF RESEARCH
P.O. Box 942883
Sacramento, CA 94283-0001

August 13, 2015

Kristen Bell, Ph.D., I.D.

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089

RE: Public Records Act Request Number 8931

Dear Ms. Bell:

This letter is in response to your request for public records dated August 4, 2015 and received by
the Office of Research, California Department of Corrections and Research (CDCR) on
August 5, 2015 for a list of the race/ethnicity of all prisoners who have been scheduled for a youth
offender parole hearing pursuant to Penal Code 3051, from January 1, 2014 through July 1, 2015.

The CDCR reviewed your request and pursuant to the California Public Records Act (PRA), the
CDCR denies your request based on Government Code Sections 6254(c) and (k), and
Section 3261.2 of Title 15, California Code of Regulations, which does not include race or
ethnicity as an inmate’s personal information that may be disclosed.

Should you have any questions or concerns, piease feel free to contact the undersigned to discuss
this matter further.

Sincerely,

N

JAY ATKINSON
PRA Coordinator

Office of Research/Offender Information Services Branch

(7% Jeffrey Callison, Press Secretary
Dennis Beaty, Assistant Chief Counsel
Michelle Mraule
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From: Kristen Bell <kbell@law.usc.edu>

Subject: PRA request

Date: September 24, 2015 at 1:35:58 PM EDT

To: "Jessica.Thoma@cdcr.ca.gov" <Jessica.Thoma@-cdcr.ca.gov>

Dear Ms. Thoma,

| am writing in regard to a California Public Record Act [PRA] Request that | made in August, and that
was denied by CDCR. | am attaching a letter that renews the request and explains why the initial denial
was legal error. There are also five attachments to the letter which are labeled A, B, C, D, and E, which |
included here for your reference.

Thank you in advance for your time in reviewing this matter. If you have questions about the renewed
request or the arguments articulated in the letter, please contacted me at 213-740-8326 or via email
at kbell@law.usc.edu.

Sincerely,
Kristen Bell

Kristen Bell, Ph.D., J.D.

Soros Justice Fellow

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089

(213) 740-8326

Kbell@law.usc.edu
www.fairsentencingforyouth.org
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Heidi L. Rummel
Director and Supervising Attorney
Tel: 213 740 2865 « hrummel@law.usc.edu

September 24, 2015

Jessica Taphorn Thoma

CDCR Office of Legal Affairs

Institutions and Parole Operations Legal Team
PO Box 942883

Sacramento, CA 94283-0001

Dear Ms. Thoma:

I am writing in regard to a California Public Record Act [PRA] Request. On August 4, 2015, I
submitted a request for disclosure of the race/ethnicity of the attached list of inmates. See
attachment A (Request); attachment B (List of Names and CDCRs). The list includes all and
only those people who were scheduled for a youth offender parole hearing pursuant to Penal
Code 3051, from January 1, 2014 through July 1, 2015. Ireceived a letter denying my
request which was dated August 13, 2015. See attachment C (Denial).

Although I would prefer to receive information about race/ethnicity in a compiled form as
requested in my original letter (see attachment A), I recognize that this may not be feasible
for the Department. Instead, I would like to request disclosure of individual documents on
which the race of each respective inmate on our list is reported (see attachment B). Ibelieve
that race/ethnicity of inmates is reported on several documents Kept by the Department,
including, for example, the the inmate synopsis (IPTS001 in SOMS), Initial Housing Review
(Form 1882), the 128G Classification chrono, or the Form 2170. Our request under the PRA
would be satisfied if the CDCR were to disclose one such document for each respective
inmate after redaction of information other than CDCR number and race/ethnicity.



In addition to renewing my request, [ would like to briefly explain in this letter why the PRA
entitles members of the public to receive, upon request, written documents from CDCR that
indicate the race/ethnicity of inmates.

A person’s race is not private information and does not fall under any of the categories of
exempt information listed in Section 6254 of the PRA. The denial letter I received from CDCR
states that the denial is based on Government Code Sections 6254(c) and (k), as well as
Section 3261.2 of Title 15 of the California Code of Regulations. (See attachment C.) This
conclusion is a legal error which will not withstand scrutiny by a court in light of the Public
Records Act and the First Amendment.

It is error to rely upon Section 6254(c) of the PRA in denying the request for race/ethnicity
of prisoners. This section exempts only “personnel, medical, or similar files, the disclosure of
which would constitute an unwarranted invasion of personal privacy,” emphasis supplied.
Race is a publicly visible feature of a person, and disclosure of it does not constitute an
“unwarranted invasion of personal privacy.”

Further, it is error to rely upon Section 6254(k) of the PRA and Section 3261.2 of Title 15 of
the California Code of Regulations to deny the request for race/ethnicity of prisoners.
Section 6254 (k) of the PRA exempts “records, the disclosure of which is exempted or
prohibited pursuant to federal or state law.” The state law that the Department relied upon
here is Section 3261.2 of Title 15. In a phone conversation with the person who denied the
request - Mr. Jay Atkinson of the Office of Research/Offender Information Services Branch -
it was explained to me that he denied the request because “race” is not listed in Section
3261.2(e) of Title 15.1

But it is error to interpret Section 3261.2(e) of Title 15 as prohibiting disclosure of any
inmate information (including race) which is not listed in Section 3261.2(e). If Section
3261.2(e) were consistently interpreted and applied to prohibit disclosure of any
information not listed in Section 3261.2(e), the Department would be in regular violation of
that section. For any member of the public can immediately access information about
inmates that is not listed in Section 3261.2(¢e) through, for example, the Department’s online
inmate locator. See http://inmatelocator.cdcr.ca.gov/search.aspx. The online locator
automatically reports the inmate’s “CDCR number” and “Admission Date” even though
neither of these pieces of information are listed anywhere in Section 3261.2. Compare §
3261.2(e) with attachment D (Example of information obtained by inputting the name
“Smith” into inmate locator).

! Section 3261.2(e) of Title 15 states that the following pieces of information can be disclosed without written
authorization from the inmate/parolee: “(1) Name; (2) Age; (3) Birthplace; (4) Place of previous residence; (5)
Commitment information obtained from their adult probation officer’s report; (6) Facility assignments and behavior;
(7) General state of health, given in short and non-medical terms such as good, poor, or stable; (8) Cause of death; (9)
Sentencing and release actions.”



Further, Article I, section 3, subdivision (b) of the California Constitution would require any
court to narrowly interpret Section 3261.2(e) of Title 15. Article I, section 3, subdivision (b)
of the California Constitution provides:

“(1) The people have the right of access to information concerning the conduct of the
people’s business, and therefore . .. the writings of public officials and agencies shall be open
to public scrutiny.

(2) A statute, court rule, or other authority .. . shall be broadly construed if it furthers the
people’s right of access, and narrowly construed if it limits the right of access.”

In Sander v. State Bar of Cal. (2013) 58 Cal.4th 300, 312-13, the California Supreme Court
made it very clear that the Constitution compels narrow interpretation of any regulation that
limits the public’s right of access to written records.

Moreover, the plain text of two independent sections of the Department of Operations
Manual [DOM] 2015 make clear that race is not exempt and non-personal information. See
Section 13030.23.3 “Guidelines: Inmate/Parolee Information,” of Article 15, “Information
Practices”; Section 86060.5 “Information that May be Released to the Public or News Media”
of Article 51, “Disclosure of Information.” These sections clearly authorize disclosure of
inmates’ race upon a request from the public.

Section 13030.23.3 provides, “Unless inmate/parolee information is classified as exempt, it
may be disclosed. The following inmate/parolee information is not exempt [See DOM
13030.23.4 for guidelines on DJJ/CYA ward information]: Age; Date of birth; Birthplace;
Race; CDCR identification number; Commitment offense for the current term of
imprisonment and any prior commitments to prison,” emphasis supplied.2

Section 86060.5 provides, “The following non-personal information may be released
pursuant to the above criteria: name; age; photograph; date of birth; race; birthplace; CDC
number; commitment offense(s) for current term of imprisonment and any prior
commitments to prison; the county(s) from which committed; any pending court action of
record; institution or field office having jurisdiction of the case; transfer information (after
the fact); anticipated date of release to parole or discharge; BPT and NAEA hearing schedules
and actions; general state of health; and nature of injury,” emphasis supplied.

In addition, the Department has waived any privilege that it might have with respect to the

requested information because it has disclosed the same information to other parties in the
past. The PRA prohibits "selective” or "favored" access to information; once information is

disclosed to one requester, the record is public. See Government Code Section 6254.5.

2 The regulations in the DOM surrounding Section 13030.23.3 were last revised in 2014. This revision occurred well
after the last amendment to Section 3261.2 of Title 15 was filed in 2008. Compare DOM, 2015, § 13030.21-2 with 15
CCR § 3261.2.



Specifically, the Department provided the race of hundreds of inmates to Stanford Law
School as stated in the attached publication. See attachment E, Freidman and Robinson,
“Rebutting the Presumption: An Empirical Analysis of Parole Deferrals Under Marsy’s Law,”
Stanford Law Review Vol. 66: 173 (2014), page 196 (“Using racial data provided by CDCR, we
were able to classify the inmates in our sample into one of four categories: black, Hispanic,
white, and other”); page 190 (sample size was 302 inmates).

Thank you for your time in reviewing this matter. If you have questions about the request or
the arguments articulated herein, please contacted me at 213-740-8326 or via email at
kbell@law.usc.edu.

Sincerely,

Dr. Kristen Bell, Ph.D.
Soros Justice Fellow
Bar No. 302311
(213) 740-8326
Kbell@law.usc.edu



USC G 111 d POST-CONVICTION JUSTICE PROJECT
O Michael J. Brennan
Director and Supervising Attorney

Tel: 213 740 2527 » mbrennan@]law.usc.edu

School of Law

Heidi L. Rummel
Director and Supervising Attorney
Tel: 213 740 2865 » hrummel@law.usc.edu

August 4, 2015

Michele Mraule

California Department of Corrections and Rehabilitation
1515 S Street, Suite 508-South

Sacramento, CA 95811

Dear Ms. Mraule,

I am writing to make a public records act request for an article that I am writing about the youth
offender parole law, Senate Bill 260.

I am requesting a list of the race/ethnicity of all prisoners who have been scheduled for a youth
offender parole hearing pursuant to Penal Code 3051 from January 1, 2014 through July 1, 2015. 1
attached a list of these prisoners’ names and CDCR numbers; we are simply requesting the
race/ethnicity for each of the prisoners on this list.

If possible, I would like to receive the data in the form of an Excel sheet.

Thank you in advance for your kind attention to this matter.

Sincerely,

Dr. Kristen Bell, Ph.D.
Soros Justice Fellow
Bar No. 302311

(213) 740-8326
Kbell@law.usc.edu

University of Southern California
699 Exposition Boulevard, Los Angeles, California 90089-0071 « Tel: 213 740 2586 < Fax: 213 821 5746




STATE OF CALIFORNIA — DEPARTMENT OF CORRECTIONS AND REHABILITATION EDMUND G. BROWN JR., GOVERNOR

OFFICE OF RESEARCH
P.O. Box 942883
Sacramento, CA 94283-0001

August 13, 2015

Kristen Bell, Ph.D., I.D.

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089

RE: Public Records Act Request Number 8931

Dear Ms. Bell:

This letter is in response to your request for public records dated August 4, 2015 and received by
the Office of Research, California Department of Corrections and Research (CDCR) on
August 5, 2015 for a list of the race/ethnicity of all prisoners who have been scheduled for a youth
offender parole hearing pursuant to Penal Code 3051, from January 1, 2014 through July 1, 2015.

The CDCR reviewed your request and pursuant to the California Public Records Act (PRA), the
CDCR denies your request based on Government Code Sections 6254(c) and (k), and
Section 3261.2 of Title 15, California Code of Regulations, which does not include race or
ethnicity as an inmate’s personal information that may be disclosed.

Should you have any questions or concerns, piease feel free to contact the undersigned to discuss
this matter further.

Sincerely,

N

JAY ATKINSON
PRA Coordinator

Office of Research/Offender Information Services Branch

(7% Jeffrey Callison, Press Secretary
Dennis Beaty, Assistant Chief Counsel
Michelle Mraule
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Proposition 47

Name CDCR# Age AdmissionDate Current Location Map Link
SMITH, AAMON AK2638 21 11/15/2011 Salinas Valley Directions )
SMITH, AARON LAMONT AT2892 39 04/29/2014 Norco Directions 25 General Information
SMITH, AARON LORENZO AW2624 34 03/26/2015 Ironwood Directions
SMITH, ADRIAN PAUL K25423 65 10/30/1996 Men's Colony Directions
SMITH, AJHANAE WF0675 23 10/28/2014 Women's Institution Directions
SMITH, ALAN NICHOLAS AP0O718 33 04/24/2013 Centinela Directions
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NOTE

REBUTTING THE PRESUMPTION:
AN EMPIRICAL ANALYSIS OF PAROLE
DEFERRALS UNDER MARSY’S LAW

David R. Friedman* & Jackie M. Robinson**

The California Department of Corrections and Rehabilitation oversees the
largest population of inmates serving life terms, or “lifers,” in the country. Every
year, over 1800 of these lifers go before the Board of Parole Hearings, and
around 75% are denied parole. Proposition 9, or Marsy’s Law, dramatically
changed the consequences of that denial. Previously, when lifers were denied pa-
role, they typically waited a maximum of two years to have the opportunity to
plead their case again. Under the new system implemented by Marsy’s Law, lif-
ers who are denied parole must presumptively wait fifteen years for another
chance at release. Though many scholars have examined the decision to grant or
deny parole, almost nothing has been written about the related decision of how
long to defer the reconsideration of parole after a denial. Given the sheer magni-
tude of the change ushered in by Marsy’s Law, we seek fill this void in the litera-
ture by empirically exploring the operation of this new system in practice. This
Note ultimately finds evidence that several extralegal considerations, such as
gender and commissioner identity, may be influencing the length of deferral peri-
ods granted under this new regime. It also provides a firm empirical footing for
our recommendation that new guidelines be promulgated that specifically ad-
dress this phase of the parole decisionmaking process.
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INTRODUCTION

On November 4, 2008, California voters took to the polls to adopt an initia-
tive championing the rights of crime victims. Proposition 9 (more popularly
known as Marsy’s Law) captured over fifty-three percent of the California
vote.! Of its many changes to the California Constitution and the California
Penal Code, one standout was a shift to less frequent parole hearings for in-
mates serving life terms. Marsy’s Law disrupted the status quo of annual or bi-
ennial parole hearings for most inmates and replaced it with a presumption that
all inmates would wait fifteen years for their next hearing upon being denied
parole.

To fully understand the significance and the impact of Marsy’s Law on the
parole suitability hearing process, we must take a step back to view the Califor-
nia criminal justice system holistically. California is a rather unique state: it
was once heralded as having the nation’s premier corrections system for its cut-
ting-edge programs and research between the 1940s and 1960s.2 But today,
some researchers label the California Department of Corrections and
Rehabilitation (CDCR) a “paradox of excess and deprivation,”® or quite plainly
a “mess.”* The CDCR faces chronic overcrowding, a court-ordered mandate to
downsize, and ballooning budgetary obligations that are growing faster than the
resources allocated to cover them.> But perhaps no one statement more accu-
rately describes the state of the system than Governor Arnold Schwarzeneg-
ger’s 2006 proclamation “that a State of Emergency exists within the State of
California’s prison system.”®

1. CAL. SEC’Y OF STATE, STATEMENT OF VOTE: NOVEMBER 4, 2008, GENERAL ELECTION
7 (2008), available at http://www.sos.ca.gov/elections/sov/2008-general/7_votes_for
against.pdf.

2. See Joan Petersilia, California’s Correctional Paradox of Excess and Deprivation, 37
CRIME & JUST. 207, 209 (2008); see also DANIEL GLASER, PREPARING CONVICTS FOR LAW-
ABIDING LIVES: THE PIONEERING PENOLOGY OF RICHARD A. MCGEE 22 (1995) (“By
1961, . . . the Department of Corrections had become perhaps the most advanced state organ-
ization of its type in the nation . . . .”).

3. Petersilia, supra note 2, at 210-11.

4. Kathleen Noone, Note, Keeping the Commitment: Why California Should Maintain
Consideration of the Commitment Offense in Determining Parole for Life Inmates, 37
HASTINGS CONST. L.Q. 789, 789 (2010).

5. Adam Liptak, Justices, 5-4, Tell California to Cut Prison Crowding, N.Y. TIMES
(May 23, 2011), http://www.nytimes.com/2011/05/24/us/24scotus.html; see also Brown v.
Plata, 131 S. Ct. 1910 (2011) (upholding a structural injunction ordering California to cut its
prison population).

6. Arnold Schwarzenegger, Prison Overcrowding State of Emergency Proclamation,
OFFICE OF GOVERNOR EDMUND G. BROWN JR., (Oct. 4, 2006), http://gov.ca.gov/news.php?
id=4278.
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As of today, the CDCR oversees over 132,000 prisoners,” a marked de-
crease from the all-time high of 173,479 prisoners at the time of Schwarzeneg-
ger’s State of Emergency Proclamation®—in part a result of a historical effort
known as “Realignment.”” The CDCR houses each state prisoner at an annual
cost of $51,889, a sum that is over seventy percent higher than the national av-
erage.!0 Yet for each prisoner over the age of fifty—a population dominated by
inmates serving life sentences—the state outlays between $98,000 and
$138,000 each year.!! Adding to the state’s budgetary woes is the precipitous
growth of its population of older inmates. The percentage of prisoners over for-
ty swelled from about 16% of the total prison population in 1990 to around
40% in 2009.!2 Unsurprisingly, the rise in the average age of prisoners has
closely mirrored the rise in the population of prisoners serving life terms, or
“lifers.”!> What’s more, the California lifer population almost tripled to an un-
precedented 34,164 inmates between 1992 and 2009, thereby establishing the
largest concentration of lifers of any state prison system in the country.!'4

California’s tough-on-crime determinate sentencing laws and three-strikes
laws have contributed to its ballooning prison population while the parole
release valves that traditionally kept the system’s population in check have
diminished in relevance.!> The sole remnant of an eroded discretionary release

7. CAL. DEP’T OF CORR. & REHAB., WEEKLY REPORT OF PRISON POPULATION AS OF
MIDNIGHT JANUARY 9, 2013, at 1 (2013), available at http://www.cdcr.ca.gov/
Reports_Research/Offender Information_Services Branch/WeeklyWed/TPOP1A/TPOP1A
d130109.pdf.

8. CAL. DEP’T OF CORR. & REHAB., CORRECTIONS: MOVING FORWARD 5 (2009), availa-
ble at http://www.cdcr.ca.gov/News/Press Release Archive/2009 Press Releases/docs/
CDCR_Annual Report.pdf.

9. See Public Safety Realignment, CAL. DEP’T OF CORR. & REHAB.,
http://www.cdcr.ca.gov/realignment (last visited Dec. 18, 2013) (explaining that Realign-
ment is a recent statewide effort led by Governor Jerry Brown to “close the revolving door of
low-level inmates cycling in and out of state prisons” by shifting the jurisdiction over such
offenders from the state prisons to the county jails and programs).

10. This was the sum reported for the fiscal year 2011-2012. MAC TAYLOR, CALIFORNIA
LEGISLATIVE ANALYST’S OFFICE, CALIFORNIA’S CRIMINAL JUSTICE SYSTEM: A PRIMER 50
(2013), available at http://www.cdcr.ca.gov/Reports/docs/External-Reports/criminal-justice-
primer-011713.pdf.

11. Solomon Moore, Number of Life Terms Hits Record, N.Y. TIMES (July 22, 2009),
http://www.nytimes.com/2009/07/23/us/23sentence.html.

12. CAL. DEP’T OF CORR. & REHAB, CORRECTIONS: YEAR AT A GLANCE 6 (2010), availa-
ble at http://www.cdcr.ca.gov/News/docs/CDCR_Year At A Glance2010.pdf. In the study
that follows, the average age of our sample of California lifers was fifty.

13. This population includes all prisoners serving life terms, with or without the possi-
bility of parole.

14. Moore, supra note 11.

15. GLASER, supra note 2, at 166; see also ALBERT J. LIPSON & MARK A. PETERSON,
RAND, CALIFORNIA JUSTICE UNDER DETERMINATE SENTENCING: A REVIEW AND AGENDA
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system is California’s parole system for lifers—a potential vehicle for helping
alleviate the strains of overcrowding on the state’s prison system and budget.!¢
However, the implementation of Marsy’s Law may further limit the system’s
ability to act as a release valve: the law decreases the number of opportunities
that a low-risk inmate may have to present her case for parole by raising the
number of years that she must wait for a subsequent hearing.

These dramatic changes seem to represent a sea change in the way parole is
administered in California. Under the changes implemented by Marsy’s Law,
the Board of Parole Hearings (Board) is directed to defer the reconsideration of
parole for lifers for fifteen years “unless the [BJoard finds by clear and con-
vincing evidence that the criteria relevant to the setting of parole release
dates . . . are such that consideration of the public and victim’s safety” does not
require such a lengthy deferral period.!” Before this change, the former statute
presumed that commissioners would deny parole for only one year, reserving
the option for the Board to deny parole for up to five years if it determined that
“it [was] not reasonable to expect that parole would be granted at a hearing dur-
ing the following years.”'® That statute further compelled the Board to specifi-
cally “adopt procedures that relate to the criteria for setting the hearing between
two and five years,”!? thereby signaling that the legislature intended for the de-
cision to set a denial period (deferral decision) to be “a separate and additional
choice” from the decision to deny or grant parole (suitability decision).2’ How-
ever, Marsy’s Law has effectively collapsed these two decisions and directed
that, just as in the suitability decision context, the “public and victim’s safety”
should be the overriding consideration, not simply when the inmate will be re-
habilitated. We contemplate the potential consequences of this reorientation at

FOR RESEARCH 38 (1980) (“[T]he DSL virtually eliminated the use of parole releases to re-
duce prison population. There simply is no relief valve for reducing overcrowded prison
conditions.” (footnote omitted)); W. David Ball, Normative Elements of Parole Risk, 22
STAN. L. & POL’Y REV. 395, 395 (2011) (“[S]tates can use parole as a population safety valve
without indiscriminately endangering public safety, since parole boards can release only
those prisoners least likely to reoffend.”).

16. But cf. Eric Dunn & Michael Ruiz, Parole Board Discretion and the Use of Base
Term Enhancements 11 (Jan. 28, 2013) (unpublished manuscript) (on file with authors)
(finding in a recent study of parole base term enhancements that “[t]en inmates . .. would
[have] be[en] released from prison on parole sooner if not for the application of enhance-
ments to their base term due to concurrent counts and firearm enhancements”).

17. CAL. PENAL CODE § 3041.5(b)(3)(A) (West 2013) (emphasis added).

18.Id. § 3041.5(b)(2)(B) (West 1994), amended by id. § 3041.5(b)(3) (West 2008).

19. Id. It is worth noting that although the former statute explicitly required the Board to
adopt procedures for deciding the parole deferral period length, there is no record of the
Board adopting such procedures separate from those that relate to the decision to grant or
deny parole. See In re Lugo, 164 Cal. Rptr. 3d 521, 534-35 (Ct. App. 2008).

20. In re Jackson, 703 P.2d 100, 110 (Cal. 1985) (en banc) (quoting People v. Bel-
montes, 667 P.2d 686, 693 (1983) (en banc)).
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length in this study and also compare this new system to those in place in other
jurisdictions.2! We do not, however, attempt in this study to offer comparisons
of how parole decisionmaking has changed since the enactment of Marsy’s
Law.

Though many researchers have analyzed the California parole system and
the discretion of parole commissioners,?2 few studies have assessed the deci-
sionmaking of commissioners since the recent changes in the law.?® In this
Note, we seek to redress this absence of research by attempting to (1) identify
what factors parole commissioners, at least ostensibly, are relying on when de-
ciding the appropriate parole deferral period and (2) assess whether parole
commissioners are consistently applying the statutory standard outlined in
Marsy’s Law.

We pursue the first inquiry because Marsy’s Law drastically changed the
touchstone of the deferral decision, and we hypothesize that at least some
commissioners may not actually be making these decisions with regard to pub-
lic safety. We pursue the second inquiry because, as a normative matter, one
would expect similarly situated inmates to receive deferral periods of similar
lengths. Moreover, the California Penal Code generally directs that suitability
decisions be made “uniform[ly] . .. with respect to [the] threat to the public,”
and we see no reason why this principle should not govern deferral decisions as
well.2* In the context of this inquiry, given the discretion afforded commission-
ers and the huge changes wrought by Marsy’s Law, we hypothesize that com-
missioners may not be applying the new rules consistently.

We address these inquiries in five Parts. In Part I, we provide an overview
of the California parole hearing process and the relevant changes initiated by
Marsy’s Law. In Part II, we cover past empirical works that influence our
study. In Part III, we present the methodology for our study. In Part IV, we re-
view our empirical findings. In Part V, we offer a discussion of the changes ini-

21. See infra notes 116-20 and accompanying text.

22. See, e.g., Robert M. Garber & Christina Maslach, The Parole Hearing: Decision or
Justification?, 1 LAw & HuM. BEHAV. 261 (1977); Steve Disharoon, Note, California’s
Broken Parole System: Flawed Standards and Insufficient Oversight Threaten the Rights of
Prisoners, 44 U.S.F. L. REv. 177 (2009); Christopher R. Mock, Note, Parole Suitability
Determinations in California: Ambiguous, Arbitrary, and Illusory, 17 S. CAL. REV. L. &
Soc. JusT. 889 (2008); Daniel Weiss, Note, California’s Inequitable Parole System: A Pro-
posal to Reestablish Fairness, 78 S. CAL. L. REV 1573 (2005).

23. But see ROBERT WEISBERG ET AL., LIFE IN LIMBO: AN EXAMINATION OF PAROLE
RELEASE FOR PRISONERS SERVING LIFE SENTENCES WITH THE POSSIBILITY OF PAROLE IN
CALIFORNIA 10 (2011), available at http://blogs.law.stanford.edu/newsfeed/files/2011/09/
SCJC report Parole Release for Lifers.pdf (analyzing the factors that affect the suitability
decision under Marsy’s Law); Laura L. Richardson, The Impact of Marsy’s Law on Parole in
California, 49 CRIM. L. BULL. 1091 (2013) (assessing the impact of victim participation on
the parole deferral decision under Marsy’s Law).

24. PENAL § 3041(a) (West 2013).
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tiated by Marsy’s Law. We conclude with several policy recommendations.
Our main findings are: (1) commissioners sometimes allow extralegal factors to
influence the length of deferral periods, thus resulting in some inconsistency;
and (2) beyond these extralegal factors, an inmate’s institutional behavior, so-
cial history, and insight into his crime are typically the principal determinants
of the length of his deferral period.

I. THE LIFER PAROLE HEARING

A. To Grant or Deny: The Parole Suitability Decision

We begin our discussion with an overview of the California parole sys-
tem.?> California inmates serving life terms are released only upon the recom-
mendation of the Board and the subsequent approval of the governor. One year
prior to a lifer’s minimum eligible parole release date,® members of the Board
must meet with the inmate to determine her suitability for parole.?’ The inmate
has the right to be present at this hearing, to speak on her own behalf, to ask
and answer questions, and to have representation by counsel.?® If she is not

25. The California parole system has its roots in an 1893 legislative bill signed into law
by Governor Henry Harrison Markham. Sheldon L. Messinger et al., The Foundations of
Parole in California, 19 LAW & SOC’Y REV. 69, 84 (1985). It began as a system to relieve
the governor of the growing burden of evaluating petitions for pardons and commutations of
sentences. Id. at 69. In its first ten years, inmates applying for parole were required to,
among other things, include notices of intent in two newspapers of “opposite politics”—at a
cost of at least $55—and provide a letter certifying available employment post-prison. Id. at
85. Of the roughly 200 applications that were considered by the Board during the ten years
between 1893 and 1903, the Board approved 156 of the petitions. /d. at 85-86.

As the young California prison system began to face a mounting crisis of overcrowding
in 1907, Governor George Pardee foresaw the parole system as a means of “lessening the
congestion consequent upon having too many prisoners and too few cells to put them in.” /d.
at 93 (quoting George C. Pardee, Second Biennial Message to the Legislature of the State of
California, 1907 CAL. ASSEMBLY J. 37). Governor Pardee initiated a number of significant
changes to the composition of the Board, and the legislature loosened some requirements to
encourage more parole releases. By 1914, the Board was releasing approximately 520
inmates annually—nearly the same number as were being released annually upon the expira-
tion of their sentences. Id. at 95; see also Kara Dansky, Understanding California Sentenc-
ing, 43 U.S.F. L. REv. 45, 59 (2008) (“[B]y 1914 there were almost as many inmates being
paroled as there were inmates discharged at the expiration of their terms.”).

26. The minimum eligible release date, excluding any credits for good behavior and
program participation, is generally “twenty-five years for inmates convicted of first-degree
murder, fifteen years for those convicted of second-degree murder, and seven years for those
convicted of other crimes punishable with a life sentence.” Disharoon, supra note 22, at 180
n.26.

27. PENAL § 3041.

28.1d. §§3041.5,3041.7.
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granted release at this initial hearing, reconsideration is deferred for some peri-
od of time, which, as mentioned earlier, has varied greatly over the years.

The Board oversees all of the parole suitability hearings for California
prisoners sentenced to life terms with the possibility of parole,?? in addition to
its many other duties.3? The governor appoints its seventeen commissioners,
subject to confirmation by the state senate, for three-year terms.3! Notably,
commissioners are typically appointed after having completed lengthy careers
in law enforcement and criminal justice.’? They are joined by a larger pool of
deputy commissioners that assists during hearings.3> In each hearing, at least
two commissioners will preside over a panel—of which at most one member
can be a deputy commissioner.>*

The statute governing the suitability decision provides that a panel is to set
a release date “unless it determines that the gravity of the current convicted of-
fense or offenses, or the timing and gravity of current or past convicted offense
or offenses, is such that consideration of the public safety requires a more
lengthy period of incarceration.”3® The panel is charged with making decisions
that “provide uniform terms for offenses of similar gravity and magnitude with
respect to their threat to the public.”3¢

Title 15 of the California Code of Regulations adds more color to the pa-
role decisionmaking process. The Board must deny parole to an inmate who

29. First enacted in 1917, the Indeterminate Sentencing Law permitted the courts to sen-
tence an inmate to prison on the condition that the court “shall not fix the term or duration of
the period of imprisonment.” Indeterminate Sentencing Law, ch. 527, § 1, 1917 Cal. Stat.
665, 666. The regime “place[d] emphasis upon the reformation of the offender” and was in-
tended to “mitigate the punishment which would otherwise be imposed upon the offender.”
Ex parte Lee, 171 P. 958, 959 (Cal. 1918). Consequently, judges issued discretionary sen-
tences in broad ranges of years—with some statutory guidance—with the final consideration
of the total time an inmate would serve left to the discretion of the Board. See W. David
Ball, Heinous, Atrocious, and Cruel: Apprendi, Indeterminate Sentencing, and the Meaning
of Punishment, 109 COLUM. L. REv. 893, 909-10 (2009).

30. Other duties of the Board include, but are not limited to, parole rescission hearings,
parole progress hearings, investigation of requests for pardons, reprieves, and commutation
of sentences, and sexually violent predatory screenings and hearings. Lifer Parole Process,
CAL. DEP’T OF CORR. & REHAB., http://www.cdcr.ca.gov/Parole/Life Parole Process/
Index.html (last visited Dec. 18, 2013).

31. CAL. Gov’T CODE § 12838.4 (West 2013).

32. Commissioners, CAL. DEP’T OF CORR. & REHAB., http://www.cdcr.ca.gov/BOPH/
commissioners.html (last visited Dec. 18, 2013); see also Disharoon, supra note 22, at 179
(“At the time of publication, the majority of these commissioners had backgrounds in law
enforcement and/or military service.”).

33. WEISBERG ET AL., supra note 23, at 7.

34. CAL. PENAL CODE § 3041(a) (West 2013).

35.1d. § 3041(b) (emphasis added).

36. 1d. § 3041(a).

Random?


Michael Morse


Michael Morse


Michael Morse
Random?


January 2014] REBUTTING THE PRESUMPTION 181

will pose an “unreasonable risk of danger” if released.3” In making that as-
sessment, the Board is entitled to use “[a]ll relevant, reliable information”
available.38 Title 15 provides six specific factors that tend to show unsuitability
for parole: (1) an especially heinous commitment offense; (2) a prior record of
violence; (3) an unstable social history; (4) cruel sexual offenses; (5) psycho-
logical and mental illnesses; and (6) a bad record of institutional behavior.3? It
also lists nine factors tending to show suitability for parole: (1) a clean juvenile
record; (2) a stable social history; (3) signs of remorse or an understanding of
the magnitude of harm to others; (4) a compelling motive for committing the
offense; (5) signs of Battered Woman Syndrome; (6) a clean criminal history;
(7) an inmate’s age; (8) realistic plans for life following release; and (9) good
institutional behavior.*0

Following an evaluation on the basis of the factors enumerated above,*! the
Board must then decide whether to grant or deny the inmate’s petition. In mur-
der cases, if the Board grants parole, the governor is permitted to affirm, modi-
fy, or reverse the decision based on that same set of factors.*? In nonmurder
cases, gubernatorial review is limited to remanding the case back to the Board
for reconsideration. California is uniquely situated as one of four states that
empowers its governor to overturn the decisions of its parole board.*> Since the
start of this practice in 1988, gubernatorial review has been a wildly political
tool. Governor Gray Davis reversed nearly 100% of the Board’s grants, allow-
ing only six inmates serving indeterminate terms to be released on parole dur-
ing his tenure—five of whom were lifers purportedly suffering from Battered
Woman Syndrome.** Governor Arnold Schwarzenegger averaged a reversal
rate close to 60%.% In his first year, Governor Jerry Brown reversed fewer than
30% of the Board’s grants.*6

37. CAL. CODE REGS. tit. 15, § 2402(a) (2013).

38. Id. § 2402(b).

39. Id. § 2402(c).

40. Id. § 2281(d).

41. After reviewing one hundred audio recordings of California parole hearings, Robert
M. Garber and Christina Maslach described the hearings as “short, unstructured interview
sessions where the hearing officers typically ask psychologically oriented questions and the
prisoners respond passively in a minimally informative, nonaffirmative manner.” Garber &
Maslach, supra note 22, at 270-71.

42. CAL. CONST. art. V, § 8(b).

43. WEISBERG ET AL., supra note 23, at 10.

44. See id. at 13; Noone, supra note 4, at 793.

45. WEISBERG ET AL., supra note 23, at 13.

46. See BD. OF PAROLE HEARINGS, CAL. DEP’T OF CORR. & REHAB., SUITABILITY
HEARING SUMMARY: CY 1978 THROUGH CY 2011 (2011), available at
http://www.cdcr.ca.gov/BOPH/docs/BPH_Suitability Hearing Summary 1978-2011.pdf.
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B. Recent Judicial Scrutiny

California courts have provided a judicial avenue to challenge adverse de-
cisions from commissioners and the governor. In 2002, the California Supreme
Court held in the case of In re Rosenkrantz that courts are entitled to “limited
judicial review” of parole board and gubernatorial decisions to ensure that the
decisions “are supported by a modicum of evidence and are not arbitrary and
capricious.”*” The Rosenkrantz court went on to hold that a court may make an
inquiry only into whether “some evidence” in the record supports the decision
by the panel or the governor to grant or deny parole.*8 In 2005, the California
Supreme Court applied this “some evidence” standard and reaffirmed that the
“suitability determination should focus upon the public safety risk” posed by
each individual inmate.*?

Following the Dannenberg decision, lower courts faced mounting tensions
concerning how to interpret the “some evidence” standard.’® Recognizing their
inconsistencies, the California Supreme Court set out in /n re Lawrence to an-
swer “whether the aggravated circumstances of the commitment offense, stand-
ing alone, provide some evidence that the inmate remains a current threat to
public safety.”! Indeed, it held that the “aggravated nature” of the inmate’s of-
fense may not in and of itself “provide some evidence of current dangerousness
to the public unless the record also establishes that something
[else] . . . indicates that the implications regarding the prisoner’s dangerous-
ness . . . remain probative to the statutory determination of a continuing threat
to public safety.”2 And on the same day, it further held in In re Shaputis that
the gravity of the offense and the petitioner’s attitude toward the crime
“provide evidence of the risk currently posed by petitioner to the community,”
and in turn “provide ‘some evidence’ that petitioner constitutes a current threat
to public safety.”>3

Taken together, these cases demonstrate that Board suitability decisions
have been exposed to an increasing amount of scrutiny in recent years. As part
of this process, inmates and judges alike have questioned what factors are
actually being used to inform suitability decisions. Given the potentially severe
consequences of a long deferral period under Marsy’s Law, we suspect courts
will soon be asking this same question in the context of deferral decisions, an

47.59 P.3d 174, 183-84 (Cal. 2002).

48. Id. at 205.

49. See, e.g., In re Dannenberg, 104 P.3d 783, 794, 802-03 (Cal. 2005).
50. In re Lawrence, 190 P.3d 535, 549 (Cal. 2008).

51.1d. (emphasis added).

52. Id. at 555 (first emphasis added).

53.190 P.3d 573, 575 (Cal. 2008).
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inquiry we hope to inform through this study. First, however, we examine the
background and details of this controversial measure.

C. Marsy’s Law and the Parole Deferral Decision

Marsy Nicholas was a twenty-three-year-old college senior when her ex-
boyfriend, Kerry Conley, murdered her in 1983. Within days of her funeral, her
mother encountered Marsy’s murderer at a local grocery store. “She went up to
the checkout stand, and there was my sister’s murderer, staring her down,”
Marsy’s brother, Henry Nicholas, later recounted. To the family’s surprise,
Conley had posted bail and was driving around their neighborhood without any
notice having been provided to the family.>*

Marsy’s assailant was eventually found guilty of murder and sentenced to
life with the possibility of parole. Before Conley’s death in 2007, Marsy’s
family members made frequent trips to his prison every two to three years to
present their best case for why he should not be released on parole. “It’s 105
degrees and you’re in sitting in a room across the table from this murderer,”
Henry said of the encounters. On just their second trip to the prison for
Conley’s parole hearings, the stress is alleged to have caused Marsy’s mother
to have had a heart attack. Though her mother survived, the family’s frustra-
tions with the California criminal justice system would continue to fester.>>

More than twenty years after Marsy’s death, Henry Nicholas, now a bil-
lionaire tech entrepreneur, sought to amend the California Constitution to pro-
claim and enhance the rights of victims like his family. Injecting over $4.8 mil-
lion of his own fortune into the political war to advance the measure, Henry
Nicholas became the lead supporter for the ballot initiative named for his sis-
ter.% His prolonged struggle with his sister’s murderer undoubtedly was a mo-
tivating force: “Thousands of other crime victims have shared the experiences
of Marsy’s family, caused by the failure of our criminal justice system to notify
them of their rights, failure to give them notice of important hearings . . . , fail-
ure to provide them with an opportunity to speak and participate . . . .’

The fruit of these efforts, Marsy’s Law, made a number of changes to the
California Constitution and the California Penal Code that enhanced victims’

54. Frank Mickadeit, On Victims’ Day, Henry Nicholas Recalls Sister, ORANGE COUNTY
REG. (Apr. 21, 2010), http://www.ocregister.com/news/nicholas-245053-marsy-victims.html
(internal quotation marks omitted).

55. 1d.

56. Robert Greene, Op-Ed., The Two Henry T. Nicholases: Reconciling the Indicted Bil-
lionaire Businessman with the Anti-Crime Crusader, L.A. TIMES (June 11, 2008),
http://www .latimes.com/news/opinion/la-oew-greene11-2008jun11,0,119616.story.

57. CAL. SEC’Y OF STATE, CALIFORNIA GENERAL ELECTION TUESDAY, NOVEMBER 4,
2008  OFFICIAL  VOTER  INFORMATION  GUIDE 129  (2008), available at
http://vig.cdn.sos.ca.gov/2008/general/pdf-guide/vig-nov-2008-principal.pdf.
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rights.?8 Its stated purpose was to spare homicide victims the “ordeal of pro-
longed and unnecessary suffering, and to stop the waste of millions of taxpayer
dollars, by eliminating parole hearings in which there is no likelihood a mur-
derer will be paroled.”>® And its changes to victims’ rights, in particular, signif-
icantly impacted how parole hearings operate. For example, Marsy’s Law re-
quires that parole panels “admit the prior recorded or memorialized testimony
or statement” of victims when making the decision to grant or deny, and it re-
quires the panels to consider the “views and interests of the victim” when set-
ting deferral periods for inmates denied parole.°

Of the changes wrought by Marsy’s Law, the most dramatic has been the
shift to longer presumptive deferral periods. Prior to Marsy’s Law, lifers were
presumptively entitled to a parole hearing every year. If the Board found that it
was not “reasonable to expect that parole would be granted at a hearing during
the following year,” it could grant a lifer a deferral period of two years.6! If the
Board found the same with respect to a lifer convicted of murder, it had the op-
tion of extending the deferral period to up to five years. In this extraordinary
circumstance, the Board was required to review the lifer’s file within three
years to determine if a hearing should, in fact, be scheduled earlier.%2

58. Marsy’s Law implements a general state policy of concern for crime victims by
amending article I, section 28 to read, “[I]t is necessary that the laws of California relating to
the criminal justice process be amended in order to protect the legitimate rights of victims of
crime.” Id. (italics omitted). It also amends the California Constitution to provide a more
specific “Victims’ Bill of Rights” that consists of seventeen enumerated rights, including the
right to be informed of and participate in parole hearings. Id. at 129-30. Moreover, Marsy’s
Law expands the definition of “victim” in the context of parole hearings by amending sec-
tion 3043 of the California Penal Code to allow participation by crime victims, their next of
kin, members of the victims’ families, and two unrelated representatives designated by vic-
tims. Id. at 131.

59.Id. at 129.

60. CAL. PENAL CODE § 3041.5(b)-(c) (West 2013).

61. Id. § 3041.5(b)(2)(A) (West 1994), amended by id. § 3041.5(b)(3) (West 2008). In
greater detail, the previous version of the statute provided that:

The board shall hear each case annually thereafter, except the board may schedule the next
hearing no later than the following: (A) Two years after any hearing at which parole is denied
if the board finds that it is not reasonable to expect that parole would be granted at a hearing
during the following year and states the bases for the finding. (B) Up to five years after any
hearing at which parole is denied if the prisoner has been convicted of murder, and the board
finds that it is not reasonable to expect that parole would be granted at a hearing during the
following years and states the bases for the finding in writing. . . . The board shall adopt pro-
cedures that relate to the criteria for setting the hearing between two and five years.

1d.

62. Id. This option of giving certain lifers a five-year deferral period was itself a some-
what new practice. Prior to 1991, the Board was limited to deferring the consideration of pa-
role for most inmates for no more than two years, and no more than three years for inmates
who had committed two or more murders. The 1994 amendment permitted five-year defer-
rals for inmates convicted of a single murder. See In re Brown, 118 Cal. Rptr. 2d 156, 157-
58 (Ct. App. 2002) (reviewing the history of section 3041.5 in connection with an inmate’s
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Marsy’s Law presumptively requires commissioners to grant inmates fif-
teen-year deferral periods unless they find “clear and convincing evidence” that
the interest of the “public and victim’s safety does not require a more lengthy
period.”%3 If they do find that a fifteen-year deferral period is not “require[d],”
they presumptively must give a ten-year deferral period.®* If they similarly find
“clear and convincing evidence” that these same considerations of public and
victim’s safety do not require a ten-year deferral period, they can give the in-
mate a seven-year, five-year, or three-year deferral period.®®> This last decision
does not appear to be governed by the same “clear and convincing evidence
standard,” although it is somewhat ambiguous. In making this complex deci-
sion, Marsy’s Law directs commissioners to consider the same “criteria rele-
vant to the setting of parole release dates” as they relate to the “public and vic-
tim’s safety.”% We discuss at length the implications of these new provisions
in Part V.

unsuccessful claim that he was ineligible to receive a five-year deferral period). And prior to
1982, every lifer was entitled to an annual parole hearing, with no exceptions. Compare Act
of Sept. 27, 1982, ch. 1435, sec. 1, § 3041.5(b)(2), 1982 Cal. Stat. 5474, 5474, with Act of
Sept. 21, 1976, ch. 1139, § 281.8, 1976 Cal. Stat. 5062, 5152 (codified as amended at PENAL
§ 3041.5 (West 2013)).

63. PENAL § 3041.5(b)(3)(A) (West 2013). The presumption of a fifteen-year deferral
period stands in tension with the presumption that an inmate is suitable for parole when he
appears before the Board. Compare id. § 3041.5(b)(3) (“The board shall schedule the next
hearing, after considering the views and interests of the victim, as follows: (A) Fifteen years
after any hearing at which parole is denied, unless the board finds by clear and convincing
evidence that the criteria relevant to the setting of parole release dates enumerated in subdi-
vision (a) of Section 3041 are such that consideration of the public and victim’s safety does
not require a more lengthy period of incarceration for the prisoner than 10 additional years.”
(emphasis added)), with id. § 3041(b) (“The panel or the board, sitting en banc, shall set a
release date unless it determines that the gravity of the current convicted offense or offenses,
or the timing and gravity of current or past convicted offense or offenses, is such that con-
sideration of the public safety requires a more lengthy period of incarceration for this indi-
vidual . . . .” (emphasis added)).

64. Id. § 3041.5(b)(3)(B).

65. 1d. § 3041.5(b)(3)(C).

66. Id. § 3041.5(b)(3)(A)-(C).
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TABLE 1
Comparing the Pre- and Post-Marsy’s Law Deferral Regimes®’

Period Pre-Marsy’s Law Post-Marsy’s Law
Deferral Options 1,2,3,4,0r5 Years 3,5,7,10, or 15 Years
Presumptive Deferral 1 Year 15 Years
Minimum Deferral 1 Year 3 Years
Maximum Deferral 5 Years (murderers only) 15 Years

Board must find that a Board must find by
lengthier deferral period  clear and convincing
Burden is appropriate evidence that a shorter
deferral period is
appropriate

II. PAST EMPIRICAL WORKS

Before we get into the details of our study, we find it important to first
highlight the body of works on which we attempt to build. The broad exercise
of discretion by parole boards has been the subject of numerous past empirical
studies. Notably, many of these past empirical studies are now more than twen-
ty or thirty years old, and they describe parole systems that may differ signifi-
cantly from parole systems and practices of today.®® These studies employ a
host of competing methodologies, ranging from real-time simulations of parole
hearings to statistical analyses of actual parole hearing results and prison case-
work notes.%® Most, however, focus almost exclusively on predicting the deci-
sions of parole boards using data from hearing transcripts and correctional

67. A similar version of Table 1 appeared in Ryan S. Appleby, Note, Proposition 9,
Marsy’s Law: An Ill-Suited Ballot Initiative and the (Predictably) Unsatisfactory Results, 86
S. CAL. L. REV. 321, 341 tbl.2 (2013).

68. Joel M. Caplan, What Factors Affect Parole: A Review of Empirical Research, FED.
PROBATION, June 2007, at 16, 18. In particular, the advent of determinate sentencing laws
has diminished the influence of parole boards.

69. Compare John S. Carroll, Judgments of Recidivism Risk: Conflicts Between Clinical
Strategies and Base-Rate Information, 1 LAW & HUM. BEHAV. 191, 195-97 (1977) (employ-
ing a simulation where participants were given case descriptions of offenders and asked to
predict their recidivism rates), with Terrill R. Holland et al., Social Roles and Information
Utilization in Parole Decision-Making, 106 J. Soc. PsycHoL. 111, 113-14 (1978) (using
multiple regression analysis to compare the decisionmaking of parole boards with casework-
ers).
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files.’® In large part, these studies confirm that parole boards do not consistent-
ly apply suitability criteria, and that parole suitability decisions are “primarily a
function of institutional behavior [and] crime severity,” among other factors.”!

A. Evaluating Institutional Behavior

Peter Hoffman’s 1972 study on parole suitability decisions is one of the
carliest empirical works to produce evidence that an inmate’s institutional be-
havior is a primary determinant of parole release decisions.”? In his study,
Hoffman analyzed the parole cases of 270 federal inmates who were sentenced
under the Youth Corrections Act. Thirty percent of the parole board members
were asked to complete evaluation sheets for each hearing—a process that re-
quired them to identify the perceived influence of four individual factors that
may have influenced their decisions: (1) the severity of the offense, (2) the in-
mate’s participation in institutional programs, (3) the inmate’s institutional dis-
cipline, and (4) the probability of a favorable parole outcome for the inmate.”
Though Hoffman found that the severity of the commitment offense plays a key
role in commissioners’ decisionmaking during an initial parole hearing, he
found that institutional behavior is the primary determinant at subsequent hear-
ings.”* Several more recent studies have supported Hoffman’s findings on the
significance of institutional behavior in the decisionmaking of parole commis-
sioners.” Strikingly, Mary West-Smith et al. argue that an inmate’s behavior
while incarcerated may be the only significant factor to commissioners.’® In
our study, we hypothesize that similar to its effect on parole suitability

70. Eric Metchik, Parole Decisionmaking: A Comparative Analysis, 32 INT’L J.
OFFENDER THERAPY & COMP. CRIMINOLOGY 233, 236 (1988).

71. Caplan, supra note 68, at 16; Beth M. Huebner & Timothy S. Bynum, An Analysis
of Parole Decision Making Using a Sample of Sex Offenders: A Focal Concerns Perspective,
44 CRIMINOLOGY 961, 978 (2006).

72. See Peter B. Hoffman, Paroling Policy Feedback, 9 J. RES. CRIME & DELINQ. 117,
124 (1972).

73. Id. at 120.

74.1d. at 131.

75. See, e.g., John S. Carroll & Pamela A. Burke, Evaluation and Prediction in Expert
Parole Decisions, 17 CRIM. JUST. & BEHAV. 315, 325 (1990) (finding that Pennsylvania
parole experts are “concerned” with an inmate’s prison conduct and program participation
during the parole release decision); Michael R. Gottfredson, Parole Board Decision Making:
A Study of Disparity Reduction and the Impact of Institutional Behavior, 70 J. CRIM. L. &
CRIMINOLOGY 77, 87 (1979) (“The results of this study also suggest that parole boards do
modify sentencing decisions on the basis of institutional behavior . . . .”).

76. Mary West-Smith et al., Denial of Parole: An Inmate Perspective, FED. PROBATION,
Dec. 2000, at 3, 5 (“Rather than good behavior being a major consideration for release, as
inmates are told, only misbehavior is taken into account and serves as a reason to deny pa-
role.”).
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decisions, institutional behavior also plays an important role in parole deferral
decisions.

B. Evaluating the Severity of the Commitment Offense

Several scholars have confirmed Hoffman’s initial finding that the severity
of the inmate’s commitment offense is instrumental in parole decision-
making.”” Joseph Scott’s 1974 study of one state’s prison system analyzed
twenty-five percent of the male parole hearing packets and all of the female
packets given to commissioners before parole release hearings.”® The hearing
packets were the sole source of information given to commissioners about
inmates; all interviews with inmates occurred only after commissioners had de-
cided whether to grant or deny the inmates’ release petitions. Each packet was
coded for several potentially relevant pieces of information, such as the severity
of the inmate’s commitment offense (or the sentence length in months), his or
her institutional behavior (including behavioral records, participation in pro-
grams, work and housing reports, and overall progress and cooperation), and
his or her biographical information (including age, education level, IQ, marital
status, socioeconomic background, race, and sex). Scott found that the severity
of the commitment offense is the single best indicator of whether commission-
ers would grant or deny an inmate’s petition.”® Borrowing his finding, we also
hypothesize that the severity of the commitment offense is an important factor
for California commissioners in their parole deferral decisions.

C. Evaluating Parole Readiness

Third among the salient factors that we hypothesize influence the parole
deferral decision is the inmate’s parole readiness. In a 2006 study of sex
offenders, Huebner and Bynum set out to identify the effect of a number of fac-
tors on an inmate’s “time to parole,” which was measured as the time in months
between an inmate becoming eligible for parole and a positive parole decision
permitting release.39 One of the factors tested was an inmate’s parole readiness,
assessed through a score derived from an inmate’s commitment offense, prior

institutional record, institutional conduct, age, mental status, and institutional

77. See, e.g., Mark R. Pogrebin et al., Parole Decision Making in Colorado, 14 J. CRIM.
JusTt. 147, 154 (1986); Joseph E. Scott, The Use of Discretion in Determining the Severity of
Punishment for Incarcerated Offenders, 65 J. CRIM. L. & CRIMINOLOGY 214, 217 (1974);
Carolyn Turpin-Petrosino, Are Limiting Enactments Effective? An Experimental Test of De-
cision Making in a Presumptive Parole State, 27 J. CRIM. JUST. 321, 326-27 (1999).

78. See Scott, supra note 77, at 215.

79.1d. at 215 & n.7, 216-17.

80. Huebner & Bynum, supra note 71, at 967-70.
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classification.®! Huebner and Bynum found that although parole readiness is a
significant factor, it is no more significant than the inmate’s institutional behav-
ior, the inmate’s age, or the age of the victim.}?2 We hypothesize that an
inmate’s parole readiness is also an important factor in determining the length
of an inmate’s deferral period under Marsy’s Law.

D. Parole Deferrals

Although there are numerous empirical studies testing the discretion of
commissioners in the context of the parole release decision, there remains a
dearth of works analyzing the parole deferral decision—particularly after
Marsy’s Law. A couple of studies show that Marsy’s Law increased the aver-
age deferral period received by lifers—meaning that inmates who are denied
parole today face significantly longer deferral periods between their hearings
than inmates under the former statute.®3 But that should come as no surprise
given Marsy's Law’s fifteen-year deferral presumption. Still, few studies have
examined the implications of Marsy’s Law beyond its impact on the initial pa-
role suitability decision.®* Our study aims to fill that gap and offer an empirical
look into which factors underlie the application of Marsy’s Law to the parole
deferral decision.

III. METHODOLOGY

A. Data Collection and Sample Selection

Our study focuses on parole hearings conducted in 2011. There were 4014
parole hearings scheduled for California lifer inmates over these twelve
months.®5 The CDCR reports that 396 of the hearings resulted in stipulations,3°

81. 1d. app. A at 987.

82. Id. at 978.

83. See WEISBERG ET AL., supra note 23, at 13; Richardson, supra note 23 (assessing the
impact of Marsy’s Law on both the length of deferral periods received by lifers and victim
participation in parole hearings).

84. But see Richardson, supra note 23 (examining the effect of victim participation rates
on parole deferral decisions).

85. BD. OF PAROLE HEARINGS, CAL. DEP’T OF CORR. & REHAB., LIFER SCHEDULING AND
TRACKING SYSTEM (2012), available at http://www.cdcr.ca.gov/BOPH/docs/LSTS
Workload CY2011.pdf.

86. Stipulations are agreements between the Board and an inmate that the inmate is not
suitable for parole. If an inmate enters a stipulation, no hearing is held and parole is denied
for the amount of time stipulated. See OFFICE OF VICTIM & SURVIVOR RIGHTS & SERVS., CAL.
DEP’T OF CORR. & REHAB., PAROLE SUITABILITY HEARING HANDBOOK: INFORMATION FOR
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985 resulted in voluntary waivers,®” 642 were postponed, 126 were cancelled,
and 21 were continued after the hearing had begun.®® Thus, though 4014 hear-
ings were originally scheduled, the Board heard only 1844. Of those 1844
inmates who had hearings, 25% (463) were found suitable for parole.?’

For the purposes of our research, the CDCR shared with us all of the tran-
scripts from hearings where fifteen-year, ten-year, and seven-year deferrals
were awarded in 2011 and a random sample of around 20% of all other 2011
hearing transcripts for a total of 302 transcripts. We received additional data
about these inmates from the CDCR that may not have always been included in
each transcript—including the age and gender of the inmate, whether the
inmate’s attorney was public or private, the inmate’s housing assignment, the
inmate’s CDCR risk and security levels,” and the inmate’s mental health and
disability classifications. We refer to this larger dataset of 302 transcripts as the
“control dataset” because it was populated only with objective, natural controls
obtained from the CDCR. No coded data from transcripts were added to this
dataset.

From the control dataset, we took a randomized sample of one-third (103)
of the transcripts to form what we refer to as the “coded dataset”—a sample
that is both large enough to engage in meaningful analysis but also reasonable
enough for the limited resources of our small coding operation. The distribution
of the three-, five-, seven-, ten-, and fifteen-year deferrals for both the control
dataset and the coded dataset mapped closely to the distribution of the overall
population.

B. Coding Methods

Parole hearings were held at any one of thirty CDCR facilities across the
state. Generally, transcripts were organized into three components: (1) a title
page identifying the proceeding, location, and parties present; (2) the actual
suitability proceeding, which typically takes the form of an extended interview
run by the commissioners with input, if present, from the inmate, the inmate’s

VICTIMS AND THEIR FAMILIES 17 (2010), available at http://www.cdcr.ca.gov/Victim_
Services/docs/BPHHandbook.pdf.

87. Like stipulations, voluntary waivers are designed to allow inmates to waive their
rights to a hearing. For murder cases, the inmate may waive a hearing for one, two, three,
four, or five years. /d. at 18.

88. BD. OF PAROLE HEARINGS, supra note 85.

89. Id.

90. Lifers in our sample were assigned one of four CDCR risk designations: low, mod-
erate, high property, or high violent. They were also assigned to facilities, or sections of fa-
cilities, with one of three security levels. Listed from least to most restrictive, the security
levels are: II, III, and IV. Several inmates were also classified in other levels that did not
necessarily correlate with their security risk.
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attorney, a district attorney, and witnesses; and (3) both the decision outlining
the opinion of the commissioners as to why parole is granted or denied and the
commissioners’ decision with regards to the number of years the inmate must
wait until his next parole hearing. During coding, largely for reasons of effi-
ciency, our team coded only the title page and the decision sections of
transcripts.

In reading these decisions, we coded for dozens of factors, all of which are
listed in Appendix B, that we hypothesized might affect the length of parole de-
ferrals. These factors fall into two conceptually distinct categories: “public
safety” factors and “extralegal” factors. Public safety factors are those that, in
the words of the California Code of Regulations, “tend to indicate” either “suit-
ability” or “unsuitability for release.”®! These include factors such as institu-
tional behavior, parole plans, and attitude about the commitment offense.”? As
indicated above, Marsy’s Law directs commissioners to utilize these factors
when considering the length of an inmate’s deferral period. In contrast,
extralegal factors are those that are not related to suitability for release, and are
accordingly not listed in the California Code of Regulations as relevant. These
include factors such as the inmate’s race, the identity of the parole commis-
sioner presiding over the hearing, and the type of lawyer representing the in-
mate. The term extralegal, thus, has two different connotations in the context of
our study. On the one hand, it refers to factors that commissioners, by law, are
not allowed to consider when determining the length of an inmate’s deferral pe-
riod.”> On the other hand, it refers to some factors, such as race or gender, the
use of which may implicate constitutional concerns.”*

A team of Stanford University students—comprised of two law students
and two undergraduates—was assembled to read and code the transcripts for
these factors. All of the coders were given a coding instruction sheet that con-
tained a list of the factors to be coded and detailed descriptions of how to code
for each particular factor. They were also given a spreadsheet with a random

91. CAL. CODE REGsS. tit. 15, § 2281 (2013).

92.1d.

93. Interestingly, commissioners’ consideration of an inmate’s race, gender, or type of
lawyer would not, strictly speaking, be extralegal in this sense of the word, since commis-
sioners are permitted to consider all “information which bears on the prisoner’s suitability
for release.” Id. It strikes us, however, as uncontroversial to say that no rational commission-
er would conclude that these types of factors are relevant in any way to, and thus “bear[]”
on, an inmate’s “suitability for release.”

94. Inmates around the country routinely allege that they were denied parole or early re-
lease because of their race or gender. See, e.g., Greene v. Ga. Pardons & Parole Bd., 807 F.
Supp. 748 (N.D. Ga. 1992) (considering a claim that an inmate was denied an earlier parole
release date on account of his gender and race in violation of 42 U.S.C. § 1983); Mangum v.
Miss. Parole Bd., 76 So. 3d 762 (Miss. Ct. App. 2011) (considering a claim that an inmate
was denied parole because of his race in violation of the Equal Protection Clause).
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sample of the inmates from our coded dataset. Within the spreadsheet, each fac-
tor had two entries: one to be used for recording mentions of that factor as sug-
gesting a shorter deferral period and one to be used for recording mentions of
that factor as suggesting a longer deferral period. When a factor was mentioned
in a decision, coders were directed to record a “1” or “-1,” based on whether it
was a positive or negative mention, in addition to the page number of the men-
tion. In limited cases, certain elements could only be scored negatively, such as
whether there were multiple victims or a firearm involved in the commitment
of the offense. Moreover, subsequent mentions of the same factor were not rec-
orded.

C. Control Indices

After coding for individual factors, we created a number of indices that
helped more comprehensively measure certain categories of inmate characteris-
tics, such as readiness for parole and institutional behavior. The five indices we
created were: (1) the insight index; (2) the institutional behavioral index; (3) the
social history index; (4) the parole readiness index; and (5) the crime enhance-
ment index. For each index, we employed the same technique: we summed the
results of a group of related factors that had been coded positively as “1” and
negatively as “-1.” For example, the parole readiness index is the sum of an
inmate’s positive and negative marks on each of the following factors: (1) the
inmate’s support network as it relates to parole; (2) the inmate’s job prospects;
(3) the inmate’s housing prospects; (4) the inmate’s postrelease educational op-
portunities; and (5) the inmate’s relapse plan, or often absence of a relapse
plan. As with all the indices, the parole readiness index also incorporates a final
catchall category that embraces mentions of any other positive or negative fac-
tors related to parole readiness that do not fall into one of the five categories
above.

A brief overview of the other indices follows: The insight index includes
such factors as the inmate’s attitude towards her crime, remorse for her victims,
and understanding of the underlying causes of her commitment offense. The
institutional behavior index consists of factors relating to the inmate’s involve-
ment in rehabilitative and vocational programming in prison, her institutional
infractions, and any behavior exhibited during incarceration indicating an
enhanced ability to function within society. The social history index includes
such factors as history of violence or gang involvement, history of substance
abuse issues, and history of mental or emotional illnesses. And finally, the
crime enhancement index includes factors that mitigate or enhance the severity
of the commitment offense, including the inmate’s motive, whether there were
multiple victims, and whether the crime was committed in a callous manner.%>

95. For a detailed list of the factors coded in each index, see infra Appendix B.
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D. Methods of Analysis

Our study focuses on the analysis of our coded dataset. To address our first
inquiry into what factors commissioners use to determine deferral lengths, we
began by examining the impact of extralegal factors on the deferral decision.
This process involved running ordinary least squares regressions of these fac-
tors against the length of deferral period received by inmates. In these regres-
sions, the control indices described above were included to ferret out spurious
results based upon differential inmate characteristics. That is, we wanted to
make sure, for example, that we weren’t finding a gender disparity simply be-
cause the women in our dataset had much better institutional records and parole
plans on average than the men in our dataset. In this way, we measured the im-
pact that these extralegal factors had on the length of deferral period received
by similarly situated inmates. In this context, we also calculated R-squared val-
ues to determine the amount of variation explained by these indices.

We also examined our control dataset to confirm the results concerning ex-
tralegal factors derived from the earlier analysis of our coded dataset. The
analysis of the control dataset helped us achieve this goal by both expanding
the number of data points available and replacing the control indices, which are
subject to coder bias or error, with objective controls provided by the CDCR. In
particular, we relied upon prison assignment, housing security level, and risk
level as effective proxies for the inmate characteristics measured by the control
indices. The actual analysis, once again, took the form of regressions of the ex-
tralegal factors against the length of deferral period received by inmates.

E. Limitations

Though we report on a number of significant results in Part IV of this Note,
we are aware of at least three limitations to our findings. First, the size of our
sample presents numerous challenges and limits our depth of analysis. In some
cases, we are unable to report on otherwise compelling results for subpopula-
tion groups such as females, inmates that committed nonmurder offenses, in-
mates from specific CDCR institutions, and inmates with mental health prob-
lems due to the small sample sizes of these subpopulations. Moreover, the
small sample size may also bias our findings. Though we cross-checked the sta-
tistical profile of our sample against the profile of the population of inmates
who had parole hearings in 2011, there remain some minor inconsistencies. As
an example, the frequencies of deferral periods in our sample are not identical
to those of the general population, but they are close enough to draw reliable
conclusions.

A second limitation is the difficulty in drawing out the causal relationships
between our dependent and independent variables. In many cases, we easily
found strong correlations between two or more sets of variables, but explaining
the causal link is not as easy. The clearest example involves our analysis of in-
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mate presence at parole hearings and its effect on the length of deferral periods.
Although we found a strong link between the two variables, a causal link is not
obvious. Commissioners may penalize inmates who do not show up for their
hearings by giving those inmates longer deferrals, but an expectation of parole
denial may actually dissuade them from attending the hearing in the first place.

A third limitation results from our coding methodology. During coding, our
team took note of factors that were present in the transcripts only the first time
that each factor was mentioned. If commissioners mentioned one factor twenty
times and another factor only once, both factors would be given the same
weight in our coding sheet. A second coding bias arose from using a team of
four coders with their own independent analyses of parole transcripts. And a
third coding bias resulted from the reality that some qualitative aspects of tran-
scripts cannot be transcribed into quantitative data in our coding sheets. For ex-
ample, a reader could likely read the first paragraph of a few transcripts and
quickly have a good sense of how long of a deferral the Board is going to give
an inmate based on the commissioner’s tone, attitude towards the inmate, word
choice, and so on. It is difficult, however, to quantitatively measure much of
this information.

Although these three limitations may negatively impact the reliability of
some of our data and findings, we are confident that our relatively robust re-
sults are representative of the larger population of 2011 hearings and adhere to
academic standards of empirical research.

IV. FINDINGS

A. Analysis of the Coded Dataset

As discussed in Part III, we examined a number of different extralegal and
public safety factors that we hypothesized based upon past research might have
an impact on the deferral decision. We begin this Subpart by presenting the re-
sults of our regression of these factors on our coded dataset. We then discuss
each of the factors in more detail.
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TABLE 2
Regression of Coded Dataset
Deferral Deferral
Factor Period Factor Period
Race of Inmate Commitment Offense
Black -0.814 Robbery -3.213
(0.764) (2.431)
Other -1.548%* Kidnapping -1.106
(0.846) (1.020)
Hispanic -0.102 Second Degree -1.060**
(0.727) Murder (0.526)
Female Inmate 1.487* Assault -0.803
(0.872) (1.035)
Commissioner 4 -1.915%* Lewd Act -2.094
(0.838) with a Child (2.517)
Commissioner B -0.0819 Rape 3.109
(0.800) (2.531)
Commissioner C -1.471 Mental Health -0.156
(0.943) Problem (0.926)
Commissioner D 1.254 Age -0.0182
(0.792) (0.026)
Commissioner £ 0.702 Indices
(1.145) Social History -0.416%*
Commissioner F' -1.724%* (0.161)
(0.849) Crime -0.290
Presence at Hearing Enhancement (0.298)
Inmate -4.886%** Insight -0.508**
(1.012) (0.193)
Inmate’s 2.992 Institutional -0.330%**
Attorney (2.359) Behavior (0.075)
District -0.820 Parole Readiness -0.234
Attorney (0.679) (0.162)
Victim -0.780 Private Attorney -1.075
(0.815) (0.674)
Pro Se Representation 6.100**
2.575
Observations 103 Constant 9.378%**
R-squared 0.789 (3.172)

* Significant at 10% level

** Significant at 5% level

*** Significant at 1% level

Deferral period = length in years of deferral period, all other factors held equal.
Standard errors in parentheses.
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1. Extralegal factors

This Subpart will focus on the implications of our coded regression for the
extralegal factors that we hypothesized might impact the deferral decision.

a. Race

Using racial data provided by the CDCR, we were able to classify the in-
mates in our sample into one of four categories: black, Hispanic, white, and
other. Our sample had the following racial breakdown:

TABLE 3
Racial Composition of Sample

Race Frequency Percentage
Black 30 29.1%
Hispanic 38 36.9%
White 23 22.3%
Other 12 11.7%

In the end, as is evident in Table 2, we found no evidence that racial dis-
crimination was impacting the deferral decision. If anything, we found that
those in the “other” racial category received slightly shorter deferral periods on
average.

b. Gender

As an initial matter, we found that the women in our coded dataset had a
lower average deferral period length (4.78 years) than men (5.94 years). We
were able to confirm this result through our regression, although this finding
was only significant at the 10% level.

c. Attorney type

Most of the inmates in our sample were represented by state-appointed
counsel. This makes sense, as private attorneys often charge as much as $5000
for representation before the parole board.”® The full breakdown was as fol-
lows:

96. WEISBERG ET AL., supra note 23, at 8.
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TABLE 4
Type of Attorney Representing Inmate

Type Frequency Percentage
Pro Se 7 6.8%
Private 20 19.4%
State-Appointed 76 73.8%

Our regression results indicate that, all else being equal, those who were
represented private counsel received, on average, a deferral period that was one
year shorter than those who were represented by a state-appointed attorney.
This result, however, was not very significant. Conversely, inmates who repre-
sented themselves received deferral periods that were, all things being equal,
6.1 years longer than those who were represented by a state-appointed attorney.
This may be symptomatic of the fact that many inmates who proceed without
an attorney often fail to take the parole hearing seriously, or even show up at
all.

d. Identity of commissioner

We first looked at the average deferral periods given out by the various
commissioners to see if there were any obvious differences. We restricted the
scope of our inquiry to the six most active commissioners, who combined
chaired over 50% of the hearings in our sample.

TABLE 5
Average Deferral Period by Commissioner

Commissioner Average Deferral Period
A 3.73

8.23

7.20

7.00

7.00

4.78

o m g O W

As the Table above demonstrates, certain commissioners tended to give
out, on average, markedly shorter or longer deferral periods. Since certain facil-
ities house more hardened inmates and have fewer rehabilitative programs, and


Michael Morse


Michael Morse


Michael Morse



198 STANFORD LAW REVIEW [Vol. 66:173

commissioners are assigned to specific facilities,”” these initial results were
tested by our regression that controlled for inmate characteristics.

The regression confirmed the direction of the findings above. Only the co-
efficients for Commissioners 4 and F, however, had an acceptable level of sig-
nificance. This could indicate either that our sample size was simply too small,
which is entirely possible given the number of cases examined, or that the iden-
tity of the commissioner really does not have an impact on the length of defer-
ral period. At the very least, the results suggest that inmates going before
Commissioner 4, all else being equal, can expect to receive, on average, a de-
ferral period that is around two years shorter than their similarly situated peers.

e. Presence at hearing

This Table summarizes the frequency with which the members of four dif-
ferent categories of individuals attended the parole hearings in our sample.

TABLE 6
Presence of Key Parties at Hearings

Party Percentage of Hearings Present
Inmate 89.3%
Inmate’s Attorney 92.2%
District Attorney 86.4%
Victim 8.7%

These results demonstrate some interesting trends. Notably, though the ma-
jor goals of Marsy’s Law included both encouraging victim participation at pa-
role hearings and expanding the class of victims allowed to participate, it would
seem that victims infrequently attend parole hearings. District attorneys, how-
ever, do seem to be taking full advantage of their opportunity to weigh in on
suitability decisions. In fact, they do so almost as frequently as the inmates
themselves. Our regression controlling for inmate characteristics demonstrates
the relevance of these trends to the length of deferral period.

97.1d. at 22. Robert Weisberg, Debbie A. Mukamal, and Jordan D. Segall found in their
study of the suitability decision that “grant rates differ dramatically by facility.” Id. As such,
it would be unfair to assume, without controlling for inmate characteristics, that certain
commissioners are harsher than others simply because they are assigned to facilities with
inmates who are, on average, unlikely to be rehabilitated as soon as others in different facili-
ties.
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Although the coefficients vary in significance, the presence of each catego-
ry of individuals seems to have some effect on the average length of deferral
periods. The direction of these effects for district attorneys and victims are
somewhat unexpected. One possible explanation for this puzzling disparity is
that district attorneys and victims are more likely to show up when inmates are
closer to being released. Unfortunately, this theory likely cannot be confirmed
or denied given the limited amount of information available to us.

The huge effect of inmate presence on the deferral decision is perhaps the
most noteworthy result of the four. Nevertheless, it is not even clear if inmate
presence should be considered an extralegal factor. If an inmate does not even
bother to show up to her own parole hearing, it may indicate that she has a bad
attitude, and thus is not close to being suitable for parole. On the other hand,
this may not be true if the inmate has some sort of mental illness or develop-
mental disability that keeps her from attending. Regardless, parole commis-
sioners often explicitly say in transcripts that they do not, and legally cannot,
penalize inmates for not attending their own hearings. Some further analysis
seems to indicate that this is not true.

FIGURE 1
Percentage of Inmates Present by Denial Period Received
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This Figure demonstrates that inmates are generally present when they re-
ceive deferral periods on the shorter end of the spectrum. Only around a quarter
are present, however, when fifteen-year deferral periods are awarded. These
results are also susceptible to two interpretations. They may suggest that there
is, in fact, some sort of penalty for not attending your parole hearing, despite
the assurances of commissioners. This, in turn, would raise broader concerns
about the possibility that commissioners are not articulating the actual factors
that they are using to determine deferral periods. Alternatively, as suggested
above, inmates who do not attend their own hearings may be especially
obstructionist and violent, and thus, on average, will need a longer period of
time before they will be suitable for parole.

2. Public safety factors

This Subpart will focus on the implications of our coded regression for the
public safety factors that we hypothesized might prove relevant to the deferral
decision.

a. Individual factors

1. Commitment offense

We found that commitment offense did not bear a strong relationship to the
length of the deferral periods received by inmates in our dataset.

TABLE 7

Average Deferral Period by Commitment Offense
Commitment Offense Average Deferral Period
First Degree Murder 6.37
Second Degree Murder 5.58
Assault/Battery 5.67
Kidnapping 4.67
Lewd Act with a Child 3.00
Rape 5.00
Robbery 10.00

As the Table demonstrates, inmates convicted of robbery were given, on
average, longer deferral periods than those convicted of murder. Moreover, sex
offenders were generally treated quite leniently. Controlling for inmate charac-
teristics and behavior through our regression altered these findings to some
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extent, especially with respect to sex offenders. The only result that was signif-
icant, however, was the finding that those convicted of second-degree murder
can expect a deferral period that is one year shorter than would typically be
given to a similarly situated inmate convicted of first-degree murder.

ii. Age

We began by breaking our sample into age cohorts and calculating the av-
erage deferral period for each group.

TABLE 8
Average Deferral Period by Age
Average Number of Percentage of
Age Deferral Period Inmates Inmates
30-39 4.75 12 11.7%
40-49 6.08 40 38.8%
50-59 5.49 35 34.0%
60-69 8.08 12 11.7%
70+ 3.00 4 3.8%

Somewhat surprisingly, we found that inmates in their thirties tended to re-
ceive shorter deferral periods than inmates in their forties, fifties, and sixties.
One plausible explanation for this finding is that only extremely hardened in-
mates are not released prior to reaching their sixties. Another is that younger
inmates commit less serious offenses, yet this was not the case with our particu-
lar sample. Nevertheless, it should be noted that our regression controlling for
inmate characteristics confirmed that age is essentially irrelevant to the length
of an inmate’s deferral period. In light of the literature mentioned in Part 11, and
the explicit enumeration of age as a factor to be considered in title 15.%8 This is
a curious result that should be the subject of future research.

1il. Mental health status

As a descriptive matter, 13 of the 103 inmates in our coded dataset were
labeled by the CDCR as currently having some sort of mental illness. This fact
in itself is significant, as it seems to confirm the results of previous studies that
have documented the high incidence of mental illness behind bars.”® A regres-

98. CAL. CODE REGs. tit. 15, § 2281(d)(7) (2013).
99. See DORIS J. JAMES & LAUREN E. GLAZE, BUREAU OF JUSTICE STATISTICS, U.S. DEP’T
OF JUSTICE, MENTAL HEALTH PROBLEMS OF PRISON AND JAIL INMATES 2 (2006), available at
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sion that controlled for inmate behavior and characteristics did not find that
these inmates receive higher deferral periods on average. This coefficient, how-
ever, was not very significant.

b. Indices

As explained in our methodology, we compiled the many different factors
that we considered into five different indices: the insight index, the crime en-
hancement index, the social history index, the parole readiness index, and the
institutional behavior index. Several of the indices themselves proved to be
highly predictive at a statistically significant level.

Of this group, the institutional behavior, the social behavior, and the insight
indices stand out. For all three of these measures, a one-point positive increase,
on average, translates into the subtraction of a little less than half a year from
the inmate’s deferral period. This intuitively makes sense in the case of the
institutional behavior and insight indices, as one would expect inmates who
both have insight into their crimes and have positive institutional records to be
adjudged more suitable for parole. Moreover, the importance of the social his-
tory index is likely a reflection of the commissioners’ heightened reluctance to
release anyone with a history of substance abuse or gang affiliation.!%0

The other two results are more complicated to unpack, as an inmate’s read-
iness for parole and the details of his crime do seem immediately relevant to his
dangerousness. One explanation of the latter anomaly may be that the crime
enhancement index lacks the variation of something like the institutional
behavior index, since parole commissioners essentially always cite the vicious-
ness of an inmate’s crime as a reason militating against his suitability for pa-
role. This conclusion seems to at least partially be borne out by the data.'! The
lack of significance regarding the parole readiness index is harder to explain,
although the coefficient does at least point in the intuitively correct direction.

B. Analysis of Control Dataset

As with the coded dataset, we begin by presenting our regression of the
various factors that we examined on the control dataset. We then discuss each
factor in more detail.

http://www.bjs.gov/content/pub/pdf/mhppji.pdf (“About 24% of state prisoners had a recent
history of a mental health problem, followed by 21% of jail inmates, and 14% of Federal
prisoners.”).

100. See supra Part 111.C.

101. See infra Appendix C.
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TABLE 9
Regression of Control Dataset
Deferral Deferral
Factor Period Factor Period
Race of Inmate Commitment Offense
Black -0.614 Robbery -0.657
(0.466) (3.103)
Hispanic -0.392 Kidnapping 0.212
(0.478) (0.712)
Other -0.147 Second Degree -0.310
(0.677) Murder (0.370)
Female Inmate -4.462%** Assault -0.642
(1.413) (0.727)
Private Attorney -1.448%** Lewd Act -3.507
(0.477) with a Child (2.954)
Pro Se Representation 4.942%%* Rape 1.077
(0.802) (1.696)
Commissioner 4 -0.272 Mental Health DAL
(0.600) Problem (0.486)
Commissioner B 1.565%** Housing Security Level
(0.567) I -3.895%
Commissioner C 0.987* (0.885)
(0.585) 1 -3.362%**
Commissioner D 1.429** (0.827)
(0.723) v -0.892
Commissioner £ 0.500 (0.912)
(0.676) Risk Level
Commissioner F 0.263 Low 3.497***
(0.591) (1.147)
Age -0.006 Moderate 2.325
(0.012) (1.787)
Prison Assignment i High Property 0.842
(3.277)
Observations 302 Constant 5.480%**
R-squared 0.568 (1.994)

* Significant at 10% level

** Significant at 5% level

1 Prison assignment is not a significant factor for 27 of 30 prisons.
Deferral period = length in years of deferral period, all other factors held equal.
Standard errors in parentheses.

*#* Significant at 1% level
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1. Race

The analysis of the control dataset confirmed our earlier conclusions about
the irrelevance of race to the deferral decision. The means for all four racial
groups were very close to the average. The regression also failed to find any
racial disparities.

TABLE 10
Average Deferral Period by Race

Race Average Deferral Period
Black 5.09
Hispanic 5.98
White 6.10
Other 6.92
2. Gender

This process was particularly helpful in the case of gender because of the
issues with sample size that plagued our earlier analysis. Using the control
dataset, we expanded the scope of our analysis from nine to twenty-eight
women. Our regression returned a result that was highly significant and large in
magnitude.

This regression suggests, all things being equal, women should expect a
deferral period that is almost 4.5 years shorter than would be awarded to a
comparable male inmate. This would seem to confirm much of the literature
detailing the lenient treatment of women within the criminal justice system.!9?
Nevertheless, as with factors such as mental health status and commitment of-
fense, it must be remembered that there is an argument cutting the other way
that women are generally less dangerous than men, thus reducing the need for
their extended incarceration.!?? In a similar vein, many women likely have less
violent institutional records than the average male inmate.

102. See, e.g., Jill K. Doerner & Stephen Demuth, Gender and Sentencing in the
Federal Courts: Are Women Treated More Leniently?, CRIM. JUST. POL’Y REV. (forthcom-
ing) (manuscript at 20), available at http://cjp.sagepub.com/content/early/2012/11/
26/0887403412466877.full.pdf (finding that, holding constant for “legal factors,” women
receive more lenient sentences on average than men).

103. See Ann Martin Stacey & Cassia Spohn, Gender and the Social Costs of Sentenc-
ing: An Analysis of Sentences Imposed on Male and Female Offenders in Three U.S. District
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3. Attorney type

The analysis of the control dataset confirmed the importance of counsel to
the parole hearing process. The regression performed using objective controls
similarly found that those with private attorneys, all things being equal, could
expect on average a deferral period that is 1.4 years shorter. This result was
also highly significant.

4. Identity of commissioner

The analysis of the control dataset also confirmed the importance of the
commissioner to the parole hearing process. In fact, as demonstrated by Table
9, the magnitude of the effects were larger and more significant for some of the
commissioners.

5. Commitment offense

The analysis of the control dataset also confirmed that commitment offense
does not seem to play a significant role in determining the length of deferral pe-
riods. In this regression, not even the result for those convicted of second-
degree murder was significant.

6. Age

The analysis of the control dataset confirmed that age seems to be largely
irrelevant to the determination of the deferral decision. Our regression with ob-
jective controls placed the magnitude of the effect of a one-year increase in age
on the length of the deferral period at very close to zero.

7. Mental health status

Overall, the percentage of inmates in the control dataset with a mental
illness was about the same, approximately 19%, as that found in the coded
dataset. The analysis of the control dataset, however, found that mental health
status does seem to be relevant to the deferral decision. In fact, it found, on
average, that those with a mental illness can expect to receive a deferral period
almost three years longer than their similarly situated peers.

Building on the literature discussed in Part II, it is unclear whether giving
those with mental illnesses longer deferral periods is either fair or wise. This

Courts, 11 BERKELEY J. CRIM. L. 43, 50 (2006) (“The more common argument is that women
have more forms of informal social control in their lives than men; as a result, they are less
in need of the formal social control provided by the criminal justice system.”).
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question is even more complex in the context of our study, given the CDCR’s
history of providing poor mental health care.!% Against this particular histori-
cal background, it seems unfair to punish inmates with mental illnesses when
the CDCR may be directly responsible for either the development or exacerba-
tion of these maladies. On the other hand, the Board does have a duty to keep
dangerous offenders behind bars, regardless of their circumstances. As such,
this may be another topic of fruitful research in the future.

V. DISCUSSION

The results above paint the picture of an imperfect system. Much of the
variation in the length of inmate deferral periods can be explained by our five
indices that measure public safety factors.!9% In particular, commissioners seem
to pay close attention to an inmate’s institutional behavior, insight into her
crime, and social history when making the deferral decision. However, several
of the extralegal factors we explored also had a role to play in determining the
outcome of these hearings. Factors like attorney type and commissioner identi-
ty, which have nothing to do with inmate suitability for parole or public safety,
seem to have a significant impact on the length of deferral periods received by
similar inmates. Other factors that border the line between extralegal and relat-
ed to public safety, such as inmate presence and gender, had similarly large ef-
fects. And other factors clearly relevant to the proper length of deferral period,
most notably parole readiness, seem to have little effect on the deferral deci-
sion.

These findings seem to confirm our hypothesis that Marsy’s Law is not
being applied in a consistent manner, as some similarly situated inmates are
receiving different deferral periods while others who are not similarly situated
are receiving the same deferral periods. There are several plausible explana-
tions for this lack of consistency. One is that, as we hypothesized, some com-
missioners recognize that Marsy’s Law improperly changed the touchstone of
the deferral decision to public safety, and thus commissioners are effectively
using a different standard of their own choice for that decision. In coding tran-
scripts, this was borne out at times by the specific language that was used by
different commissioners in explaining their reasoning for giving a specific

104. See Brown v. Plata, 131 S. Ct. 1910, 1923 (2011) (“For years the medical and
mental health care provided by California’s prisons has fallen short of minimum constitu-
tional requirements and has failed to meet prisoners’ basic health needs.”).

105. A regression of the five indices run alone against the length of deferral period re-
turned an R-squared value of 0.504. This indicates that approximately 50% of the variation
in the distribution of deferral period length can be explained solely by looking at these five
indices.
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deferral period.!% Some viewed the suitability and deferral decisions as effec-
tively the same and expressed this through statements such as: “[A]nd on bal-
ance the circumstances that make you unsuitable for parole . . . outweigh these
positive aspects of your case and . . . require at least an additional five years of
incarceration.” Others viewed the decisions as distinct and seemed to exclu-
sively rely on factors such as behavior and attitude, as opposed to public safety,
when making their decision. They typically made statements such as: “[W]e
looked at 15 years, . . . and we found that that was not an appropriate [length]—
as you, as you believe that you can work this out and you can change . . . . And
then we looked at ten years, and by...those [same] reasons, we found
that . . . was not needed . . . .”1%7

Another equally plausible theory is that the lack of guidelines for this diffi-
cult decision has resulted in inconsistency in application. Given the range of
choices among the statutory deferral periods, the deferral decision may be less
straightforward than the suitability decision. Moreover, the incentives and natu-
ral intuition are much more uncertain. In the suitability context, every commis-
sioner understands that lifers should only be released when public safety is as-
sured. In the deferral decision context, the intuitive touchstone of the decision
is simply less clear. Is it actually public safety? Should we be concerned that if
a hearing date is set too early the parole board might accidentally let someone
dangerous out? Is it victim emotional health? What if all the victims have died
or are uninterested in participating? Is it simply administrative efficiency?
Should all of these things be considered? How should they be weighed? The
deferral decision is further muddied by the inclusion of the “clear and convinc-
ing evidence” standard, a term of art that may have little meaning to commis-
sioners without legal backgrounds. This uncertainty may increase the
importance of the quality of the inmate’s lawyer, as the commissioner may rely
on him or her for guidance to an extent. In addition, the overall lack of clear
standards may also provide a more significant opportunity for intuitive, yet
illegal, factors such as the inmate’s gender or presence at the hearing to uncon-
sciously influence the deferral decision.

Regardless of the real reason for this inconsistency, in our view, this find-
ing is not terribly surprising. The enactment of Marsy’s Law represented a truly
dramatic shift in the way California deals with the largest lifer population in the
country. Its presumption that all inmates should be given a fifteen-year deferral
period is unprecedented in its harshness and, perhaps, cynicism regarding the

106. We realize that this intuition is merely anecdotal, as we did not systematically try
to separate the factors used to justify the suitability decision from those used to justify the
deferral decision. This, however, is an area that is clearly ripe for future research.

107. Both of these quotations are taken from transcripts in our dataset. We have chosen
to not include any identifying information to protect the confidentiality of all parties in-
volved.
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promise of rehabilitation. In many ways, it effectively turns the California
Penal Code’s presumption that lifers are suitable for parole after serving their
base terms completely on its head.

Nevertheless, despite the importance of these issues, the implementation of
Marsy’s Law was achieved in remarkably sloppy fashion. Unlike typical legis-
lation, the “findings and declarations” supporting Marsy’s Law, as presented on
the ballot, consisted solely of a few anecdotal stories about the frequency with
which certain murderers continue to be considered for release and some general
statements about the toll on victims of going to parole hearings.'%® This is
especially striking given the fact that the California Senate held five separate
hearings on this topic over the course of two years as part of the legislative pro-
cess during the 1990s that eventually gave the Board the option of giving cer-
tain murderers deferral periods of only five years.!%

The implementation was also sloppy as a technical matter. Nowhere is
“clear and convincing evidence” defined for the sake of the commissioners, a
group largely comprised of individuals without law degrees. Nowhere is it
explained why clear and convincing evidence is needed to move from a fifteen-
year to a ten-year deferral period and from a ten-year deferral period to a seven-
year deferral period, but not from a seven-year deferral period to a five-year or
three-year deferral period.!!? And most troubling, nowhere is it explained why
the same set of factors should be used to evaluate both whether someone should
be paroled now and when their suitability should be evaluated again in the fu-
ture.

The suitability decision and the deferral decision involve different consid-
erations. The suitability decision considers, in a very direct manner, whether

108. See CAL. SEC’Y OF STATE, supra note 57, at 129 (highlighting the fact that “Helter
Skelter’ inmates Bruce Davis and Leslie Van Houghton, two followers of Charles Manson
convicted of multiple brutal murders, have had 38 parole hearings during the past 30 years”
and promising to protect “the rights of families of homicide victims to be spared the ordeal
of prolonged and unnecessary suffering . . . by eliminating parole hearings in which there is
no likelihood a murderer will be paroled”). Ironically, Bruce Davis, who is supposedly wast-
ing taxpayer resources and hurting victims by needlessly appearing before the Board, has
been found suitable for parole twice since the passage of Marsy’s Law. See Debra J. Saun-
ders, Odds Are Manson Killer Bruce Goes Free, SFGATE (Oct. 5, 2011, 11:13 PDT),
http://blog.sfgate.com/djsaunders/2012/10/05/0dds-are-manson-killer-bruce-davis-goes-free.
On both occasions, however, the Governor reversed the Board’s decision. See Paige St. John,
Gov. Brown Blocks Parole of Manson Family Follower Bruce Davis, L.A. TIMES (Mar. 1,
2013), http://articles.latimes.com/2013/mar/01/local/la-me-manson-20130302.

109. See, e.g., Should Prisoners Who Were Convicted of Murder and Have Been Denied
Parole Be Limited to Further Parole Hearings Once Every Five Years?: Hearing on S.B.
826 Before the Assemb. Comm. on Pub. Safety, 1994 Leg., Reg. Sess. (Cal. 1994). A
Westlaw search reveals that five different hearings with this same title were held on July 13,
1993, August 24, 1993, May 3, 1994, June 28, 1994, and July 5, 1994.

110. CAL. PENAL CODE § 3041.5(b)(3)(A)-(C) (West 2013).
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the inmate currently before the commissioner represents an unreasonable risk to
public safety. This decision involves looking at her present mental state, her
prior efforts to rehabilitate herself, and her current parole plans. The ultimate
touchstone is the magnitude of the threat posed to the public by the inmate to-
day.

Once the decision that the inmate is not suitable for parole has been made,
the question of the appropriate deferral period is different. When deciding
whether to give someone a fifteen-year or a three-year deferral period, commis-
sioners must contemplate the inmate’s current attitude toward rehabilitation,
her future plans for improving herself in prison, and the likelihood that age or
some other factor may change her attitude in the future. The ultimate touch-
stone is the inmate’s likelihood of rehabilitation, not public safety. Though the
two are related, they are not the same. If a commissioner makes the wrong de-
cision and an inmate appears again before the Board prior to being fully reha-
bilitated, the public is in no way endangered, beyond any potential trauma to
victims inherent in going through the process again. As long as the Board rec-
ognizes in the future that the inmate is not suitable for parole, it simply has suf-
fered the administrative inconvenience of having to hold an unnecessary hear-
ing.

The supporters of Marsy’s Law themselves seem to understand this con-
ceptual difference. In justifying this new measure, they noted that lengthier de-
ferral periods are intended to spare victims the “ordeal of prolonged and unnec-
essary suffering” and to “stop the waste of millions of taxpayer dollars” by
“eliminating parole hearings in which there is no likelihood a murderer will be
paroled.”!"! These two considerations are distinct from the concern for public
safety that colors the suitability decision.

The California legislature and the California Supreme Court have also rec-
ognized that the suitability and the deferral decisions are distinct. Prior to
Marsy’s Law, the statute directed the Board to deny parole for up to five years
if it found that “it [was] not reasonable to expect that parole would be granted
at a hearing during the following year.”!'? The pertinent question was not the
potential effect of the inmate’s release on the public and victim’s safety, but ra-
ther the likelihood of the inmate to be fit for her next hearing. Moreover, as
mentioned earlier, it also specifically directed the Board to “adopt procedures
that relate to the criteria for setting the hearing between two and five years.”!13

Addressing an even earlier version of the statute that allowed commission-
ers to sometimes give two-year deferral periods, as opposed to the presumptive
one-year period, the California Supreme Court similarly held that the decisions
were distinct:

111. CAL. SEC’Y OF STATE, supra note 57, at 129.
112. PENAL § 3041.5(b)(2)(A) (West 1994), amended by id. § 3041.5(b)(3) (West 2008).
113.1d. § 3041.5(b)(2)(B).
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A finding that an inmate is unsuitable for parole requires the Board to find that
“consideration of the public safety requires a more lengthy period of incar-
ceration . . . .” The postponement provision [or deferral decision], on the other
hand, requires a finding that “it is not reasonable to expect that parole would
be granted at a hearing during the following year . . ..” The first determination
attempts to predict the risk to the public safety, while the second attempts to
predict that the risk is likely to continue for at least as long as the period of the
postponement. Although they are related, they are not identical.

... The latter decision involves a prediction that at least during the period
of the postponement, an inmate will not likely become suitable for pa-
role. That prediction may involve some of the same facts on which the unsuit-
ability determination is based.!!4
California’s neighbor to the north, Oregon, also agrees that the two deci-
sions are different. Oregon has risen as a beacon of hope for state prison sys-
tems around the country, as it was recently acknowledged as the state with the
lowest rates of recidivism nationwide.!' In the context of the deferral decision,
Oregon has adopted a set of twelve factors that govern the decision to extend
the deferral period beyond a year. These factors are similar to but distinct from
the eight factors that govern the suitability decision.!® And the pertinent in-

114. In re Jackson, 703 P.2d 100, 109-10 (Cal. 1985) (en banc) (first and second ellipses
in original) (citations omitted) (quoting PENAL § 3041(b); id. § 3041.5(b)).

115. PEw CTR. ON THE STATES, STATE OF RECIDIVISM: THE REVOLVING DOOR OF
AMERICA’S PRISONS 10-11, 13 (2011), available at http://www.pewtrusts.org/uploadedFiles/
wwwpewtrustsorg/Reports/sentencing_and_corrections/State Recidivism_Revolving Door
America_Prisons%20.pdf (“Oregon had the lowest rate of recidivism in the country for
prisoners released in 2004—22.8 percent.”).

116. Compare OR. ADMIN. R. 255-062-0016 (2013) (enumerating “[f]actors to be
[c]onsidered in [e]stablishing a [d]eferral [p]eriod [l]Jonger [t]han [t]wo [y]ears”), with id.
R. 255-035-0013 (enumerating “[flactors [w]hich [d]etermine an [i]nitial [p]arole [r]elease
[d]ate”). The fourteen factors to be considered in the deferral decision are: (1) mental or
emotional condition(s) predisposing her to violent crime; (2) institutional infractions; (3)
postconviction offenses; (4) failure to demonstrate insight into her offense; (5) lack of effort
to address emotional or psychological problems; (6) lack of effort to address drug abuse; (7)
failure to receive work or training; (8) failure to seek out rehabilitative programming; (9)
failure to show remorse; (10) demonstrated poor foresight or planning; (11) demonstrated
impulsivity; (12) demonstrated lack of concern for others, including the crime victim(s); (13)
refusal to participate in board hearings or psychological evaluations; and (14) inmate is serv-
ing a concurrent sentence over which the parole board does not have release authority. /d.
R. 255-062-0016. Compare those factors with the eight factors to consider in the suitability
decision: (1) date that the prison term began; (2) severity of the crime; (3) inmate’s risk as-
sessment score; (4) the range of sentences defined by the matrix; (5) reasons for variations
from the matrix range; (6) aggravation; (7) mitigation; and (8) minimum sentences. /d.
R. 255-035-0013. The deferral decision factors here relate more to the success of the inmate
in her rehabilitation efforts, with a small consideration of the impact on the victim, whereas
the suitability decision factors relate almost entirely to matters of public safety.
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quiry there is whether it is “not reasonable to expect that the inmate would be
granted a firm release date before the end of a specified deferral period.”!!”

Most telling, though, are the Board guidelines that govern the “parole con-
sideration date” for California juvenile offenders. In this context, the Board has
a separate regulation that delineates a set of factors to be used specifically in
determining the appropriate length of deferral periods.!!® The touchstone of
this inquiry is when “a ward may reasonably and realistically be expected to
achieve readiness for parole,” not public safety.!!® On the contrary, the regula-
tion that determines when a juvenile should be released on parole simply states,
“Referrals to parole shall be made when the Board determines that a ward . . . is
likely to present no significant danger to the public.”!20

RECOMMENDATIONS & CONCLUSION

In light of the discussion above, we offer several policy recommendations.
We recommend that that the State of California create separate guidelines to
specifically govern the process of determining the length of an inmate’s defer-
ral period. Though public safety may represent one or more factors within those
guidelines, the thrust of the guidelines should center on enabling commission-
ers to better predict the future parole readiness of inmates at distant parole hear-
ing dates. In the words of the California Supreme Court, these guidelines
should assist in “a prediction that at least during the period of the postpone-
ment, an inmate will not likely become suitable for parole.”!2!

In creating the guidelines, we encourage the state to engage in extensive
research on the nature of the deferral decision, to borrow from the contours of
the deferral decision as practiced by the Oregon Board of Parole and Post-
Prison Supervision and the Board itself in the context of youth parole. The
guidelines should also provide clear examples of which factors suggest that an
inmate should be given a shorter or longer deferral period. Given the complexi-
ties in the law discussed above, we do not doubt that this process may be long
and difficult. However, as long as the law remains on the books, commissioners
should at least consider clearly defined and appropriate factors when making
extremely consequential deferral decisions. The proposed guidelines would
provide more robust protocols for commissioners, deter the consideration of
extralegal factors in the decisionmaking process, increase the consideration of
relevant factors, and likely increase commissioners’ uniformity in adhering to
the text of Marsy’s Law.

117. 1d. R. 255-062-0016.

118. CAL. CODE REGS. tit. 15, § 4945(1)-(j) (2013).

119. Id. § 4945(a).

120. Id. § 4966.

121. In re Jackson, 703 P.2d 100, 110 (Cal. 1985) (en banc).
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Researchers will have a key role to play in this process.122 Though we un-
covered numerous interesting anomalies, our results are very preliminary in na-
ture and need to be both scrutinized and confirmed by others. In the end, only
through further empirical analysis will the robust results needed to form the
backbone of a concrete legislative proposal to reform Marsy’s Law be realized.

122. This is especially true in light of the recent decision in /n re Vicks, 295 P.3d 863
(Cal. 2013). In Vicks, the California Supreme Court considered a lifer’s challenge to Marsy’s
Law as a violation of the Ex Post Facto Clause. See id. at 873. Showing great deference to
the Board, the Court ultimately upheld Marsy’s Law in a unanimous opinion. Id. at 8§94.
However, a six-judge concurrence was careful to note that the court had not been presented
with any facts regarding the actual application of Marsy’s Law. /d. at 894-95 (Liu, J., con-
curring). This seems to indicate that researchers may have a key role in any subsequent ex
post facto challenge.
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APPENDIX A

Diagram of California Lifer Parole Hearing Process'?3

213

Inmate Paroled Appeal

(federal court)

Governor Review Governor Review Appeal
(nonmurder cases) (murder cases) (state court)

BPH Sets
Inmate’s Parole
Deferral Period

GRANT +
BPH Sets En Banc Review DENIAL
Release Date

SpLiT DECISION

Governor Refers
Full Review / BPH Suitability

Rescission Hearing Hearing
Scheduled

123. This flowchart was adapted from WEISBERG ET AL., supra note 23, at 8.
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EXHIBIT F



From: Kristen Bell <kbell@law.usc.edu>

Subject: RE: CDCR External Research Review Process

Date: March 31, 2016 at 11:54:18 PM EDT

To: "Gabbard, Ashley L@CDCR"™ <Ashley.Gabbard@cdcr.ca.gov>

Dear Ms. Gabbard,

| am writing in regard to the request for data that | submitted this February for the Youth Offender
Parole Study. | requested data on the race/ethnicity of each person in our study, and as a secondary
matter, | requested data on the security level (LII, LI, LIV; SNY) of each person in our study. (I noted
that the data on race/ethnicity is our primary concern. If there are problems with releasing the data on
the security level, | do not want that to delay our request for the race/ethnicity data.)

| followed the steps that you indicated — submitting the Preliminary Assessment Request and
accompanying documents to you on Feb 9, and getting IRB approval from my local institution (USC). |
attached the IRB approval letter from USC here. | also submitted a request for approval from CPHS. |
heard back from CPHS today and was informed that in order for them to process the request, they need
a provisional letter from CDCR.

The provisional letter should state 1) that release of the requested data is legal, and 2) That CDCR is
willing to disclose it upon approval from CPHS.

The gentleman | spoke with at CPHS (Mr. Murphy) was very helpful. | explained that there seems to be a
bit of a chicken-and-egg problem in that your instructions to were that CDCR needs CPHS approval to
release the data, but CPHS states that it needs CDCR approval to give their approval. He explained that
the letter CPHS needs from CDCR is only a provisional letter, not final approval. Could you please send
the provisional letter to Mr. Murphy at CPHS?

I’'m cc’ing Mr. Murphy on this email so that he may be able to help with any questions or concerns about
what is required.

Thank you very much for your consideration and attention to this matter.

Sincerely,
Kristen Bell

Kristen Bell, Ph.D., J.D.

Soros Justice Fellow

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089

(213) 740-8326

Kbell@law.usc.edu
www.fairsentencingforyouth.org

From: Kristen Bell
Sent: Tuesday, February 09, 2016 7:47 PM
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To: 'Gabbard, Ashley L@CDCR' <Ashley.Gabbard@cdcr.ca.gov>
Subject: RE: CDCR External Research Review Process

Dear Ms. Gabbard,

| am writing to follow up on a Public Record Act request regarding the Youth Offender Parole Law
(Senate Bill 260/261). This summer, | made a request for the race/ethnicity of inmates who have had
Youth Offender Parole hearings in 2014-2015. This fall, | received a response requesting that | complete
External Research Documents. It has taken me a few months, but | have finished completing these
documents.

Attached please find the CDCR Preliminary Assessment Request, and a signed copy of page 13 of the
Confidential Data Policy. My IRB request is currently pending with the local board at USC. After it is
approved, | will submit to the CPHS for Information Practices Review.

Please let me know if there is anything further that you require to process this request.
Sincerely,

Kristen Bell, Ph.D., J.D.

Soros Justice Fellow

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089

(213) 740-8326

Kbell@law.usc.edu

From: Gabbard, Ashley L@CDCR [mailto:Ashley.Gabbard@cdcr.ca.gov]
Sent: Tuesday, October 13, 2015 12:10 PM

To: Kristen Bell <kbell@law.usc.edu>

Subject: RE: CDCR External Research Review Process

My apologies that was sent in error, but your request was sent to my office for review please
complete the External Research documents that | sent you previously. Thanks!

Sincerely,

Ashley Gabbard

Section Chief (A)

Program Evaluation Unit
Office of Research

Phone Number: 916-324-8890
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EXHIBIT G



From: "Parker, Veronica@CDCR" <Veronica.Parker@cdcr.ca.gov>
Subject: RE: External Research Proposal

Date: April 27, 2016 at 1:03:29 PM EDT

To: Kristen Bell <kbell@law.usc.edu>

Hi Kristin,

Thank you for following up. A provisional approval letter to CPHS was signed yesterday and is going out
with today’s mail. Attached is a copy for your records. Once you receive approval from CPHS, please
send a copy of the approval letter.

Best,
Veronica

Veronica Parker

Research Program Specialist |

California Department of Corrections & Rehabilitation
Office of Research

Research Evaluation Branch

Office: (916) 327-8525

Veronica.Parker@cdcr.ca.gov



mailto:Veronica.Parker@cdcr.ca.gov
mailto:kbell@law.usc.edu
mailto:Veronica.Parker@cdcr.ca.gov

STATE OF CALIFORNIA — DEPARTMENT OF CORRECTIONS AND REHABILITATION EDMUND G. BROWN JR., GOVERNOR

OFFICE OF RESEARCH

P.O. Box 942883
Sacramento, CA 94283-0001

April 26, 2016

Lucila Martinez

Administrator

California Health and Human Services Agency

California Committee for the Protection of Human Subjects
400 R Street, Suite 359

Sacramento, CA 95811

RE: Provisional Approval Letter
Dear Lucila Martinez,

The California Department of Corrections and Rehabilitation (CDCR), Research
Advisory Committee (RAC), has reviewed the University of Southern California’s
research proposal, “Youth Offender Parole Study”’ under the direction of Principal
Investigator Kristen Bell, Ph.D., J.D. This letter certifies that the RAC has approved the
research proposal contingent upon approval from the California Committee for the
Protection of Human Subjects. Further, this letter conveys the CDCR's intent to provide
administrative data to complete the proposed research project.

If you have any questions regarding this letter, please contact Ashley Gabbard,
Section Chief, Research and Evaluation Branch (REB) at (916) 324-8890.

Sincerely,

G WAYNE B,:\éé

Deputy Director
Office of Research

cc: Denise M. Allen, Chief, REB
Ashley Gabbard, Section Chief, REB



EXHIBIT H



From: Millard Murphy <mmmurphy@ucdavis.edu>

Subject: FW: Youth Offender Parole Study

Date: May 4, 2016 at 1:46:31 PM EDT

To: "Lucila.Martinez@oshpd.ca.gov™ <Lucila.Martinez@oshpd.ca.gov>

Cc: "Grabau, Mark@DSH" <Mark.Grabau@dsh.ca.gov>, "Kbell@Ilaw.usc.edu"
<Kbell@law.usc.edu>

| am forwarding to you this message with these two documents, and | am requesting that the
documents be uploaded as attachments to the protocol Number 16-03-2471 , (PI, Kristen Bell) “Youth
Offender Parole Study”. The project came up in our April meeting cycle, but could not be approved
without these documents. | have reviewed the documents and have recommended on Cal Protects that
the project be approved once CPHS staff have uploaded these two documents as attachments to the
protocol. Dr. Grabau is the secondary reviewer, and | believe his approval is also required.

Millard Murphy

From: Kristen Bell [mailto:kbell@law.usc.edu]
Sent: Tuesday, May 03, 2016 5:50 PM

To: Millard Murphy

Subject: Re: Youth Offender Parole Study

Dear Mr. Murphy,

| am writing in regard to the CPHS review of the Youth Offender Parole Study. When we spoke
back in March, you indicated that | should get 1) provisional approval from CDCR stating that
they plan to release the race data and security level data if CPHS approves and 2) an amended
IRB from my university which includes the security level data.

It has taken a while, but I have done both! | am attaching the provisional approval from CDCR
as well as the amended IRB approval from my university. Please let me know if you need
anything else. I am hoping that this can be on expedited review.

Thanks very much for your assistance,

Sincerely,
Kristen Bell

Kristen Bell, Ph.D., J.D.

Soros Justice Fellow

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089

Office: (213) 740-8326

Cell: (650) 735-2355
Kbell@Ilaw.usc.edu

On Mar 31, 2016, at 8:57 PM, Kristen Bell <kbell@law.usc.edu> wrote:
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Dear Mr. Murphy,

Thank you very much for your call today regarding review of the Youth Offender Parole Study. As you
have probably seen, | just emailed my contact at CDCR (Ashley Gabbard) and CC’ed you. | also
submitted a request for an amendment with the IRB at USC regarding the security level (SNY). | will
send you the results of their review of the amendment.

| didn’t want to wait on the amendment before emailing CDCR — in my experience, CDCR moves slowly
so | wanted to give them as much time as possible. | hope that does not pose any inconvenience or
confusion.

Thanks very much for your attention and consideration to our protocol.

Sincerely,
Kristen Bell

Kristen Bell, Ph.D., J.D.

Soros Justice Fellow

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089

(213) 740-8326

Kbell@law.usc.edu
www.fairsentencingforyouth.org
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From: OSHPD CPHS-Mail <CPHS-Mail@oshpd.ca.gov>

Subject: RE: CPHS - 16-03-2471 - Bell - Submitted

Date: May 5, 2016 at 4:35:49 PM EDT

To: Kristen Bell <kbell@law.usc.edu>, OSHPD CPHS-Mail <CPHS-Mail@oshpd.ca.gov>,
"hrummel@Ilaw.usc.edu™ <hrummel@Ilaw.usc.edu>

Hello,

Attached please find your approval for the above protocol. The letter is also located
within your protocol under the blue tab entitled “Event History”. Please let me know if
you have any questions. Thank you.

From: Kristen Bell [mailto:kbell@law.usc.edu]
Sent: Wednesday, March 16, 2016 7:05 PM

To: OSHPD CPHS-Mail <CPHS-Mail@oshpd.ca.gov>
Subject: RE: CPHS - 16-03-2471 - Bell - Submitted

Dear CPHS,

| submitted a protocol for expedited review about two weeks ago. The ID is 16-03-2471. When can |
expect to hear back regarding the protocol? Thank you for any information you can provide.

Sincerely,

Kristen Bell, Ph.D., J.D.

Soros Justice Fellow

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089

(213) 740-8326

Kbell@law.usc.edu
www.fairsentencingforyouth.org

From: CPHS-Mail@oshpd.ca.gov [mailto:CPHS-Mail@oshpd.ca.gov]

Sent: Friday, March 04, 2016 4:26 PM

To: Heidi Rummel <hrummel@law.usc.edu>; Kristen Bell <kbell@l|aw.usc.edu>
Cc: CPHS-Mail@oshpd.ca.gov

Subject: CPHS - 16-03-2471 - Bell - Submitted

Hello Kristen,
Thank you for submitting the following project:

Protocol ID: 16-03-2471
Protocol Title: Youth Offender Parole Study

Principal Investigator: Bell, Kristen
Department: University of Southern California

CPHS staff will now screen your project for completeness. If additional information or documents are needed, you will
receive an email stating you have been given Return Notes.
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*Consistently check your email for any project status updates.*

Committee for the Protection of Human Subjects
400 R Street, Suite 359
Sacramento, CA 95811

Phone: (916) 326-3660

Email: CPHS-Mail@oshpd.ca.gov

CalProtects: https://cphs.keyusa.net/

CPHS Homepage: http://oshpd.ca.gov/Boards/CPHS/
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STATE OF CALIFORNIA - HEALTH AND HUMAN SERVICES AGENCY EDMUND G. BROWN JR., Governor

COMMITTEE FOR THE PROTECTION OF HUMAN SUBJECTS
400 R Street, Suite 359

Sacramento, California 95811-6213

(916) 326-3660 FAX (916) 322-2512

05/05/2016

Bell, Kristen

University of Southern California
699 Exposition Blvd

Los Angeles, CA 90293

Project Title: Y outh Offender Parole Study
Project Number: 16-03-2471

Dear Dr. Bell,

The Committee for the Protection of Human Subjects (CPHS) has reviewed and approved the above new project.
Included with the approval are the following item(s) beginning with project type:

Information Practices Act, Minimal Risk

;(f)l(l)% Sgggoval isissued under the California Health and Human Services Agency’ s Federalwide Assurance
1.

Pursuant to 45 CFR 46.109(e), CPHS cannot approve a project for more than one year at atime. Therefore, a
Broject must be renewed yearly. To continue your research or data analysis, submit a Continuing Review request
y your project's deadline date, March 3, 2017 . If your project is not approved again (renewed), it will expire
on April 7, 2017. Once a project is expired, all research, including data analysis, must cease (unless

discontinuance will have an adverse impact on research subjects).

You will receive courtesy email reminders from CPHS to renew your project. It isthe Principal Investigator's
_re];spons bility to submit their Continuing Review request on time and to notify CPHS of any changes in contact
information.

If aproject has been completed or is no longer active, it must be submitted to CPHS for completion approval or
withdrawal approval. Instructions for these processes can be found in our Instructions for Researchers located on
the CPHS Homepage.

Any unanticipated problems, adverse events, protocol deviations, and breaches in data security must be reported
to CPHS viaa Report Form within 48 hours of the event. File areport by logging into CalProtects and clicking on

Page 1



STATE OF CALIFORNIA - HEALTH AND HUMAN SERVICES AGENCY EDMUND G. BROWN JR., Governor

COMMITTEE FOR THE PROTECTION OF HUMAN SUBJECTS
400 R Street, Suite 359

Sacramento, California 95811-6213

(916) 326-3660 FAX (916) 322-2512

the protocol's "Protocol 1D" number. A pop-up window will appear, select the " Start Report Form" option. Upon
completion of the form, click the "Submit Form" button on the left side of the screen. Y ou must call CPHS staff
at (916)326-3660 to notify them of the report submission.

If you have any questions, you may call our office at (916) 326-3660 or email us at cphs-mail @oshpd.ca.gov.
Sincerely,

Lucila Martinez

CPHS Administrator

(916) 326-3661
lucila.martinez@oshpd.ca.gov

Page 2



EXHIBIT |



From: Kristen Bell <kbell@law.usc.edu>

Subject: Re: External Research Proposal

Date: May 6, 2016 at 7:47:20 AM EDT

To: "Parker, Veronica@CDCR" <Veronica.Parker@cdcr.ca.gov>

Thanks, Veronica! | look forward to hearing from you next week about the timeline.

Best,
Kristen

Kristen Bell, Ph.D., J.D.

Soros Justice Fellow

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089

(213) 740-8326

Kbell@law.usc.edu
www.fairsentencingforyouth.org

On May 5, 2016, at 5:11 PM, Parker, Veronica@CDCR <Veronica.Parker@cdcr.ca.gov> wrote:

Thank you, Kristin. At this time, we do not have an estimate on data delivery. We have a tentative
meeting scheduled on Monday, May 9'" with our programmer to develop a timeline. | will be in touch
next week after we’ve had the meeting.

Best,
Veronica

Veronica Parker

Research Program Specialist |

California Department of Corrections & Rehabilitation
Office of Research

Research Evaluation Branch

Office: (916) 327-8525

Veronica.Parker@cdcr.ca.gov

<image001.png>

From: Kristen Bell [mailto:kbell@law.usc.edu]

Sent: Thursday, May 05, 2016 1:43 PM

To: Parker, Veronica@CDCR; Gabbard, Ashley L@CDCR
Subject: Re: External Research Proposal

Dear Ms. Parker and Ms. Gabbard,
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| am writing in regard to the Youth Offender Parole Study. Last week you sent a provisional
approval letter for release of data on race/ethnicity and security level. | forwarded this letter on
to CPHS, and just received approval from CPHS. | attached the letter here.

Please let me know if you need anything else to process the request. Also, do you have an
estimate for the timeline on receiving the data?

Thanks very much!
Sincerely,
Kristen Bell

Kristen Bell, Ph.D., J.D.

Soros Justice Fellow

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089

(213) 740-8326

Kbell@law.usc.edu
www.fairsentencingforyouth.org

On Apr 27, 2016, at 1:03 PM, Parker, Veronica@CDCR <Veronica.Parker@cdcr.ca.gov> wrote:

Hi Kristin,

Thank you for following up. A provisional approval letter to CPHS was signed yesterday and is going out
with today’s mail. Attached is a copy for your records. Once you receive approval from CPHS, please
send a copy of the approval letter.

Best,
Veronica

Veronica Parker

Research Program Specialist |

California Department of Corrections & Rehabilitation
Office of Research

Research Evaluation Branch

Office: (916) 327-8525

Veronica.Parker@cdcr.ca.gov

<image001.png>

From: Kristen Bell [mailto:kbell@law.usc.edu]
Sent: Wednesday, April 27, 2016 8:42 AM
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To: Parker, Veronica@CDCR
Subject: Re: External Research Proposal

Dear Veronica,

| just wanted to follow up on the email you sent last week. You indicated that CDCR was
drafting a provisional letter for CPHS. Do you have an estimate of when the letter will be ready
to send out to CPHS? | wanted to check because | have a deadline to get my research completed,
and want to be able to budget my time accordingly.

Thanks very much for your assistance with the letter!

Sincerely,
Kristen

Kristen Bell, Ph.D., J.D.

Soros Justice Fellow

USC Post-Conviction Justice Project
699 Exposition Blvd.

Los Angeles, CA 90089

(213) 740-8326

Kbell@law.usc.edu
www.fairsentencingforyouth.org

On Apr 21, 2016, at 10:13 AM, Parker, Veronica@CDCR <Veronica.Parker@cdcr.ca.gov>
wrote:

Hi Kristen,

My name is Veronica Parker and | work for Ashley Gabbard in the Office of Research. Your research
proposal has been approved by our Research Advisory Committee; however, in order to issue an
approval letter, we will need to obtain CPHS approval. | understand Mr. Murphy from CPHS is in need of
a provisional approval letter from CDCR in order to process your request. A provisional approval letter
from CDCR is being drafted at this time. You will be notified as soon as this letter has been signed. If
there are any questions, please feel free to contact either Ashley or myself.

Best,
Veronica

Veronica Parker

Research Program Specialist |

California Department of Corrections & Rehabilitation
Office of Research

Research Evaluation Branch

Office: (916) 327-8525

Veronica.Parker@cdcr.ca.gov
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<Provisional Approval Letter to CPHS, Bell.pdf>
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EXHIBIT J



STATE OF CALIFORNIA — DEPARTMENT OF CORRECTIONS AND REHABILITATION EDMUND G. BROWN JR., GOVERNOR

OFFICE OF RESEARCH

P.O. Box 942883
Sacramento, CA 94283-0001

July 13, 2016

Kristin Bell

University of Southern California
Gould School of Law

699 Exposition Blvd

Los Angeles, CA 90089

Dear Ms. Bell,

The California Department of Corrections and Rehabilitation (CDCR), Research
Advisory Committee (RAC), has reviewed your research proposal, “Youth Offender
Parole Study.” This letter certifies that the RAC has approved your research proposal.
Please keep this approval letter for your records. The expiration of the approval will
coincide with your expiration date from the Committee for the Protection of Human
Subjects on March 3, 2017.

As the Principal Investigator, it is your responsibility to comply with Department
regulations and State law. Specifically, the Department Operations Manual regulations,
Chapter 1, Article 19, Section 14020.7, requires that all research activities and
proposals involving departmental facilities, employees, and inmates are coordinated
through the Office of Research.

If you have any questions regarding this letter, please contact Ashley Gabbard,
Section Chief, Research and Evaluation Branch (REB) at (916) 324-8890.

Sincerely,

zéﬁ L{ Q/L“né&/{_%,_,

G. WAYNE BABBY "~
Deputy Director
Office of Research

cc: Denise M. Allen, Chief, REB
Ashley Gabbard, Section Chief, REB



EXHIBIT K



From: "Gabbard, Ashley L@CDCR" <Ashley.Gabbard@cdcr.ca.gov>
Subject: RE: Follow-up from yesterday

Date: July 28, 2016 at 6:22:26 PM EDT

To: Kristen Bell <kbell@law.usc.edu>, "Parker, Veronica@CDCR"
<Veronica.Parker@cdcr.ca.gov>

Good afternoon Kristen,

The data you have requested will not be ready prior to your departure from USC. As such, once you
have the approval from the IRB at Yale please submit it to my office so that we can continue to move
your project through this process. Thanks and | hope your move over to Yale goes smoothly. Please
feel free to let me know if you have any questions.

Sincerely,

Ashley Gabbard

Section Chief

Program Evaluation Unit

Office of Research

**Phone Number: 916-324-8890**

Water California’s drought at SaveOurWater.com

Save Our E Learn easy ways to save water during

From: Kristen Bell [mailto:kbell@law.usc.edu]

Sent: Wednesday, July 27, 2016 2:32 PM

To: Parker, Veronica@CDCR <Veronica.Parker@cdcr.ca.gov>; Gabbard, Ashley L@CDCR
<Ashley.Gabbard@cdcr.ca.gov>

Subject: RE: Follow-up from yesterday

Hi Veronica,

Thanks very much. I'll be at a conference on Thursday and Friday, so if Ashley calls, the number to reach
me is my cellphone: 650-735-2355.

I'll be here with USC until August 15, and starting at Yale on August 25. | very much hope that the data is
ready to send to me before August 15, and if so, I'll anonymize it here at USC. In the event that the data
is delayed, | am preparing by working on setting up the data security requirements at Yale.

Best,
Kristen

Kristen Bell, Ph.D., J.D.

Soros Justice Fellow

USC Post-Conviction Justice Project
699 Exposition Blvd.
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Los Angeles, CA 90089
(213) 740-8326
Cell: 650-735-2355

From: Parker, Veronica@CDCR [mailto:Veronica.Parker@cdcr.ca.gov]
Sent: Tuesday, July 26, 2016 2:28 PM

To: Kristen Bell <kbell@law.usc.edu>

Subject: Follow-up from yesterday

Hi Kristen,

| spoke with Ashley, my manager about your request and the information you provided regarding your
departure from USC. She said she will get back to you by the end of the week.

Best,
Veronica

Veronica Parker

Research Program Specialist |

California Department of Corrections & Rehabilitation
Office of Research

Research Evaluation Branch

Office: (916) 327-8525

Veronica.Parker@cdcr.ca.gov

Save Our Learn casy ways to save water during
Watel‘ California’s drought at SaveOurWater.com
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EXHIBIT L



From: "Bell, Kristen" <kristen.bell@yale.edu>

Subject: Youth Offender Parole Study

Date: September 8, 2016 at 12:40:34 PM EDT

To: "Ashley.Gabbard@cdcr.ca.gov" <Ashley.Gabbard@cdcr.ca.gov>
Cc: "Veronica.Parker@cdcr.ca.go" <Veronica.Parker@cdcr.ca.qo>

Dear Ms. Gabbard,

| am writing in regard to my data request for the Youth Offender Parole Study. The request for
data was approved several months ago, and I’d received an email that a programmer began work
on the request on July 18.

In August, | had not received the data and was moving universities from USC to Yale. You
requested that | seek a new IRB approval from Yale. | am attaching that approval here, as well
as the CDCR data security form signed by Yale’s IT services.

Thanks in advance for your help on this. I’'m very eager to receive the data, especially given that
| started the process around this time last year. Do you know when | can expect to receive the
data?

Sincerely,
Kristen

Kristen Bell, Ph.D., J.D.

Research Scholar in Law

Senior Liman Fellow in Residence
Yale Law School

PO Box 208215

New Haven, CT 06520
203-436-3532

Begin forwarded message:

From: "Gabbard, Ashley L@CDCR" <Ashley.Gabbard@cdcr.ca.gov>
Subject: RE: Follow-up from yesterday

Date: July 28, 2016 at 6:22:26 PM EDT

To: Kristen Bell <kbell@law.usc.edu>, "Parker, Veronica@CDCR"
<Veronica.Parker@cdcr.ca.gov>

Good afternoon Kristen,

The data you have requested will not be ready prior to your departure from USC. As such, once you
have the approval from the IRB at Yale please submit it to my office so that we can continue to move
your project through this process. Thanks and | hope your move over to Yale goes smoothly. Please
feel free to let me know if you have any questions.
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Sincerely,

Ashley Gabbard

Section Chief

Program Evaluation Unit

Office of Research

**Phone Number: 916-324-8890**



Yale University Institutional Review Board Telephone: 203-785-4688

150 Munson & 3rd Floor Fax: 203-785-2847
P.O. Box 208327

New Haven CT, 06520-8327 http: //www.yal e.edu/hr pp
To: Kristen Bell
From: Yale University I nstitutional Review Board
Date: 08/31/2016
HI1C/HSC Protocol#: 1608018245
Study Title: Y outh Offender Parole Study
Submission Type: Response to Revisions Requested for Initial Protocol Approval
IRB Action Expedited Approval
Approval Date: 08/31/2016
Expiration Date: 08/30/2017

The IRB has reviewed your response to the specific minor revisions requested of you via expedited review for the above
mentioned amendment.

The IRB has determined that these revisions satisfy the request and therefore approves this research protocol. Thisreview
meets approval criteriaset forth in 45 CFR 46.111. The approval of this protocol is considered valid through the Expiration
Date noted above.

Review Comments:

* The HSC has determined that this protocol presents minimal risk to subjects.

* TheHSC finds that informed consent can be waived for this study per federal regulation 45 CFR 46.116(d). This
part of the regulations states that 1) this research involves no more than minimal risk to the subjects, 2) the waiver
or ateration will not adversely affect the rights and welfare of the subjects, 3) the research could not practicably be
carried out without the waiver and 4) whenever appropriate the subjects will be provided with additional pertinent
information after participation.

* This protocol was reviewed, by the expedited review mechanism. The reviewer has no association with the prison(s)
involved. Furthermore, the HSC has found the research is permissible under category 46.306(a)(2): (ii) Study of

prisons as ingtitutional structures or of prisoners asincarcerated persons.

* The Pl should submit a copy of the DOCR IRB approval when available. The Pl is reminded the study cannot start
until that approval is obtained.

¢ Approved: Protocol



Amendments. If you wish to change any aspect of this study, such as the study procedures or processes, the informed
consent document(s), recruitment activities, or wish to add or remove investigators or key study personnel, you must
communicate your requested changes to the IRB using the appropriate form located at http://www.yale.edu/hrpp. Any
changes must be approved by the IRB prior to implementation.

Request for Reapproval: It isthe investigator’ s responsibility to obtain reapproval of ongoing research prior to the
Expiration Date. Please submit the request for reapproval form at least two months prior to the expiration date to allow for
reapproval processing and review.

*Should the research activities no longer involve human participants and you are only conducting data analysis of
de-identified data (with no link to identifiers), IRB approval is no longer required. However, the IRB does require
notification via submission of a closure form.

Request to Close: When the study procedures and the data analysis of identifiable data are fully complete, the Request to
Close form must be completed and sent to the IRB requesting that the study be closed. Investigators should attach a copy of
the study findings. Abstracts or publications satisfy this findings requirement.

Adverse EventUPIRSOs:. Serious, unanticipated, and related adverse events, and unanticipated problemsinvolving risk
to subjects or others must be reported generally within 5 days of the Pl becoming aware of the event (see Policy 710:
Reporting Unanticipated Problems Involving Risks to Subjects or Others, including Adverse Events).

Please keep this memo with your copy of the approved protocol documents.
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CONFIDENTIALITY AGREEMENT

I the underS|gned Principal Investigator 'K(‘\S ’\’G‘X\ %Q\\ S an
ainployee of . Yeles Low  Selneel AR

(Research C ¢ atlon or University), hereby acknowledge that reCords documents and data provndéd
by the Califort Department of Corrections & Rehabilitation (CDCR), are subject,to strlct contldentlallty '
requwements lmposed by state law including California Penal Code § 3521; the Callforma Codé:.of
Regulatlons (Tltle 15, Article 9.1); the California Civil Code § 1798.24-1798.24b; SB 13; an act to amend-
Sectlon 1798 24 of the Civil Code. Do

I conflrm that the appropriate data security staff has revnewed the provisions of California state Iaws -
lncludmg the penaltles for breaches of confidentiality.

| confirm that appropriate data security staff. has reviewed the confidentiality and security policies of the
CDCR.

| understand that any upauthorized use, dissemination or distribution of CDCR confidential information is
a crime.

| hereby agree that | will not use, disseminate or otherwise distribute confidential records or said
documents or information either on paper or by electronic means other than in the performance of the
specific authorized research., 1 understand that unauthorized use, dissemination or distribution is
grounds for immediate termination of my organization's agreement with the CDCR and may subject me
to penalties both civil and criminal.

(K CPI) 9/ 7/l

Prihcipal Investigator (Faculty Advisor) Date

N ‘ J . / - g /{
(Data Security Staff) 1/7/7 Déte
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