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The free speech guarantees of the U.S. Constitution (First Amendment) and the California
Constitution (Article I, Sections 2 and 3) apply to all forms of informational activities and
demonstrations, e.g., rallies and marches; and picketing, leafleting, and petitioning.! These
constitutional protections mean that, while government can impose “ time, place, and manner”
restrictions on these activities, it cannot prohibit or regulate them based on the content of the
speech, or in a way that will prevent meaningful and effective communication.

This outline discusses how these constitutional principles apply to various types and locations of
activity and suggests arguments that can be used (in court or directly with the police or city
officials) to maximize the scope of these activities. Although we have made every effort to ensure
that this document is accurate and up-to-date (as of January 2008), please remember that the law is
always changing and that the application of legal principles can be uneven, and in any event always
depends on the specific facts and circumstances of a particular situation. Citations to court opinions
and other legal authorities are in the endnotes; most of the cases and statutes discussed in this guide
are available on the Internet.?

I. TYPES OF FREE SPEECH ACTIVITY

“Speech” and “conduct” are key words. The closer your activity is to “pure speech,” the less the
government can interfere and regulate. The scope for restriction increases as the activity is seen as
“speech plus,” i.e., the speech includes “conduct” that may interfere with traffic or disturb others.
For example, the government can regulate marching down a public street more than it can regulate
leafleting on the sidewalks, which is considered nearly “pure speech.”

A. MARCHES AND RALLIES

Marches on public sidewalks or streets and rallies at suitable public places --such as parks or plazas
-- cannot be absolutely prohibited. However, the government may impose reasonable time, place,
and manner regulations.® This is usually done through local ordinances that require advance
approval in the form of a permit for the march or rally. But the government may not require a
permit for small marches or demonstrations that do not “realistically present serious traffic, safety,
and completing use concerns, significantly beyond those presented on a daily basis by ordinary use
of the streets and sidewalks.”* Generally, this means that if marchers will proceed on a sidewalk
and obey traffic signals, a permit will not be required.

Constitutional arguments are crucial in challenging burdensome restrictions on marches or rallies,
which may be imposed by a permit ordinance or by a police officer’s ad hoc order. You can oppose
restrictions by arguing that: (1) they go beyond time, place, and manner regulations; (2) they are not
necessary or even reasonable for any legitimate governmental purpose, e.g., traffic control; and/or
(3) they will interfere with effective and meaningful communication. Below are examples of types
of restrictions that you may face when applying for a permit involving free speech activities.

1. Excessive Discretion — When First Amendment activities are involved, a permit
ordinance must have precise and specific standards for determining whether the permit will be
issued or denied. A common defect in local permit ordinances is that they have only vague
standards (e.g., “will not disturb others,” *“in the public interest”) or no standards at all, leaving the
permit decision to the broad discretion of a public official. Such an ordinance is unconstitutional on



its face.> Under California law, you cannot be criminally punished for violating or disregarding a
permit ordinance or court injunction that is unconstitutional on its face.®

2. Advance Notice — Most permit ordinances require that the application be submitted a
certain number of days in advance. Any advance notice period beyond a few days can be
challenged as unnecessary for traffic control or public protection, and unreasonably burdensome on
the exercise of First Amendment rights by preventing demonstrations in timely response to
emerging events or crises.7

3. March Route — Attempts to limit marches to routes far from downtown crowds or main
streets, or to place a rally in an obscure city park, can be challenged as preventing effective
communication with the public. A demonstration should be allowed to take place within “sight and
sound” of its intended audience or the object of the protest, e.g., city hall or the site of a conference
or meeting.®

4. Financial Requirements — Demonstrators are increasingly confronted with various
financial requirements including: (a) liability insurance to protect the city from any claims arising
from the event;” (b) a “hold harmless” agreement signed by a “financially responsible” individual
that promises to indemnify the city for any liability arising out of the event;'° (c) an advance deposit
of a certain amount (sometimes called a “performance bond”) to pay for any property damage or
clean-up costs; or (e) payment for costs of police protection or overtime.™

While courts have upheld reasonable permit fees that cover the actual costs of processing and
applications, more burdensome charges have been successfully challenged in some cases as
unreasonable time, place and manner restrictions of speech. Arguments that have been accepted by
courts include the following:

(a) The imposition and amount of the fee are not based on objective criteria but vest too
much discretion in city officials;

(b) The regulation is content-based (rather than content-neutral*?) because the amount or
premium charged increases if the event is controversial or a hostile reaction is anticipated, thereby
requiring more police;™

(c) The regulation is not narrowly tailored because other non-financial alternatives could
protect the city’s legitimate interests;

(d) The regulation does not include a mandatory waiver for groups that cannot afford the
financial charge or insurance premium and that have no other way to publicize their views;**

(e) The regulation is discriminatory because the charge has not been levied on similar, non-
controversial events; or

(f) There is no legal justification for requiring or imposing strict liability on the
demonstrators with an indemnification agreement, as their liability, at most, should extend to
injuries caused by their own actions or negligence (and not, for example, from a pothole in the street
or a hostile counter-demonstration).*®



5. Past Conduct - Prior instances of illegal activity or disruption during marches or rallies
are not alone grounds to deny a permit.*® Nor can the government refuse to issue a permit unless
organizers promise that no illegal conduct will occur.'’

6. Discriminatory Enforcement — If a restriction has not been imposed on similar events
in the past, you can argue that you are being discriminated against because of the content of your
message, in violation of your constitutional rights of free speech and equal protection of the laws.'®

B. PICKETING, LEAFLETING, AND SPEECHES

No permits or advance notice can constitutionally be required for picketing and leafleting on public
sidewalks, or even door-to-door; nor should a permit be required for merely making a speech from
public property.’® As long as there is room for passersby and entrances are not obstructed, the
police should not be able to limit the number of participants or onlookers or otherwise unreasonably
restrict picket lines or leafleters.”® Similarly, the government may not arbitrarily ban the use of
tables to display literature or information.? Also, leafleters and speakers can approach willing
pedestrians to hand them a leaflet and engage in conversation.??

C. SOUND EQUIPMENT AND DRUMS

Amplified speech is a protected form of expression, and the use of individual bullhorns may not
necessarily require a permit.> However, to the government may completely ban sound trucks
“amplified to a loud and raucous volume” from city streets.?* Thus a permit may be required to use
sound trucks or loudspeaker equipment. Also, excessively loud noise, with or without sound
equipment, could subject demonstrators to charges of disturbing the peace if it is intended to disturb
and not to communicate.”® Similar rules apply to musical instruments that protestors are using to
highlight their message. Thus, restrictions on drums or other instruments are only valid if they are
narrowly tailored to prevent excessive noise.?®

D. SOLICITATION OF FUNDS

Solicitation of funds from the public is protected First Amendment activity.?” It is probably
unconstitutional to require a permit to sell newspapers in the streets.”® However, the U.S. Supreme
Court has considered solicitation of money as a more disruptive activity (in certain locations) than
other forms of speech, such as leafleting, and has thus allowed it to be regulated more strictly.?
Other forms of solicitation, particularly door-to-door, are often regulated by local ordinances, and a
permit may be required. Such permits, however, cannot impose burdensome, expensive, or
unreasonable conditions on the solicitors.®

E. CIVIL DISOBEDIENCE

Civil disobedience is the active refusal to obey certain laws as a form of protest, generally without
resorting to physical violence. Those participating in civil disobedience may be arrested and should
be aware of the legal and practical consequences. Potential arrestees should familiarize themselves
with probable arrest charges and court outcomes. They should also learn how to minimize the risks
of extended police custody by avoiding certain charges and carrying reliable identification.
Although California law prohibits most employers from even asking applicants about arrests that
did not result in a conviction,® people who later apply for jobs with the federal government, as
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police officers, or in sensitive positions may be asked about arrests, not just convictions. There may
be greater consequences for those with outstanding warrants (as the warrant may cause the police
not to release them) and non-citizens (because police may communicate the arrest to Immigration
and Customs Enforcement, triggering immigration issues). Potential criminal charges are listed
below.

F. CAVEAT: CRIMINAL PENALTIES

The line between lawful protest and civil disobedience is often in the eye of the beholder, and when
the eye belongs to the police, there is the possibility protected expression will be viewed as criminal
activity. The following are some of the California statutes that are often invoked against
demonstrators:

(1) Resisting arrest or delaying a peace officer (Penal Code Section 148)

(2) Disrupting a public meeting (Penal Code Section 403)

(3) Riot and unlawful assembly (Penal Code Sections 404-408)

(4) Failure to disperse (Penal Code Sections 409, 416)

(5) Disturbing the peace (Penal Code Section 415)

(6) Trespass (Penal Code Section 602)

(7) Refusal to obey a peace officer who is enforcing the Vehicle Code (Vehicle Code
Section 2800(a))

These statutes cannot be applied to demonstrators in order to prevent the exercise of legitimate
communication or free speech activities.?* Police use of official powers to warn, cite, or arrest in
order to deter the exercise of free speech rights constitutes a First Amendment violation if it would
deter or chill speech by a person of ordinary firmness, and such deterrence was a substantial or
motivating factor in the police conduct.®** Thus a demonstration cannot be deemed an “unlawful
assembly” or “disturbing the peace” unless it is “directed to inciting or producing imminent lawless
action,” or is for the purpose of committing a criminal act.** Picketers or leafleters cannot be
charged with “obstruction” unless they intentionally and maliciously block pedestrians, which is
distinct from attempting to engage pedestrians in conversation.*

1. LOCATIONS FOR FREE SPEECH ACTIVITY

A. PUBLIC FORUMS

Traditional sites for free speech activity are public sidewalks, streets, and parks. Questions may
arise as to whether such activity can take place at other types of public (i.e., government-owned)
property, or even private property open to the public.®

1. Federal Forum Analysis — The question of whether speech activity can take place at a
particular location, or what type of regulations can be imposed on speech at that location, partly
depends on whether the location is deemed a “public forum.” To analyze speech on government
property, the U.S. Supreme Court has adopted a forum analysis based on three categories: (a) the
“traditional public forum,” (b) the “designated public forum,” and (c) the “nonpublic forum.”*’

First, a public street, sidewalk, or park is considered a “traditional public forum” where speech
cannot be prohibited, except through reasonable time, place, and manner restrictions.®® Downtown
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pedestrian malls and other areas that are, by law, open to the public may also constitute public fora,
even when privately owned or managed.* These forums receive the greatest protection, and any
regulation or discrimination based on the content of the message is presumptively invalid.*

Second, where the government has intentionally opened up a nontraditional public forum for some
or all of the public to conduct speech activity, the property is a “designated public forum,” regulated
under the same standards as a traditional public forum.** Examples include plazas in front of public
buildings, public auditoriums, or display spaces on the outside of city buses that have been opened
up for non-commercial speech.*

Third, if government property is considered a “nonpublic forum,” it receives the least protection,
and speech bans or restrictions will be upheld as long as they are reasonable and do not discriminate
based on the viewpoint of the speech (e.g., favoring Republicans over Democrats).”* Examples of
property considered nonpublic forums under the federal standard include military bases, airport
terminals, and a walkway leading up to the door of a post office.**

2. California Compatibility Test — Several courts have held that the California
Constitution (Article 1, Section 2) provides more protection for speech in public spaces than does
the First Amendment.*> Expressive activity should not be completely prohibited in a publicly
owned space unless it is “basically incompatible” with the normal activity of the particular
location.*® Under this “compatibility test,” courts have permitted leafleting in a train station, in the
visitor parking lot of a prison, and in the parking lot of San Francisco’s Cow Palace, as well as the
placement of written material by protestors in the visitor center of the Lawrence Livermore
Laboratory.*” Courts will generally be more willing to allow non-disruptive expressive activity at a
particular location when that location is the actual or symbolic target of the protest or is otherwise
an especially appropriate place for the leafleting or protest.

B. PRIVATE PROPERTY

1. Federal Rule — The traditional rule has been that the First Amendment does not give a
right to access or use private property for expressive activity. While the government cannot
prohibit door-to-door canvassing or picketing in residential areas,* the normal laws of trespass
apply to give private owners the power to bar free speech activity from their property.”® The U.S.
Supreme Court has held that there is no First Amendment right to engage in communication in
shopping center parking lots and malls.*

2. California Balancing Test — In a significant departure from federal constitutional law,
the California Supreme Court ruled (and the U.S. Supreme Court affirmed) in the Pruneyard case
that Article I, Sections 2 and 3 of the California Constitution protect free speech activity in the
common areas of shopping centers and shopping malls.>® The Court stressed the importance of
shopping centers in contemporary society as gathering places for large numbers of people.®® Since
the owners had given the public unlimited access to the center, they could not completely exclude
members of the public who wanted to engage in speech that would not interfere with the center’s
primary commercial purposes.

Although Pruneyard established a state constitutional right to exercise free speech on certain private
property, it did not delineate the scope of that right. Later cases have held that whether a particular
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mall must allow expressive activity depends on a balancing test that takes into consideration the
nature and primary use of the property, the extent and nature of the public invitation to use the
property, and the relationship between the speech message and the purpose of the property’s
occupants.® Subsequent Court of Appeal decisions have applied Pruneyard to large shopping
malls and even to a smaller mini mall.>* However, the Courts of Appeal have refused to extend
Pruneyard to parking lots and walkways of medical office buildings or to private sidewalks directly
in front of large, free-standing stores like Traders Joes and Costco.™ Pruneyard is most likely to
apply where a mall has “common areas that would invite the public to meet, congregate, or engage
in other activities typical of a public forum.”®® The key test is whether, “considering the nature and
circumstances of the private property, it has become the functional equivalent of a traditional public
forum,” as discussed above.”’

Under Pruneyard, shopping centers can impose reasonable time, place, and manner regulations on
free speech uses of their facilities.® Many large malls have responded by imposing lengthy and
burdensome rules that require a permit obtained in advance. Most of these rules have been upheld
by the courts, including designated free speech areas, strict numerical limits on petitioners (e.g. no
more than two persons at one table), prior approval of signs and literature, cleaning deposits, a
prohibition on soliciting donations, and a complete blackout period from Thanksgiving to
Christmas.> The courts have also ruled that advocacy groups do not have the right to stand in front
of a particular store in the mall.*® However, malls may not impose restrictions that unreasonably
interfere with effective communication (such as placing the free speech area far away from the
shoppers) or that are unreasonably vague or leave too much discretion to the to the mall owner.*
For example, a complete ban on leafleting during the holiday season should only be allowed if the
mall can show that the increased seasonal crowds justify it.>* A mall’s rules should be reduced to
writing so that applicants can know what is allowed.®®

A recent California Supreme Court decision places limits on shopping center regulations of speech
and may undermine some of the restrictions approved by the lower courts above. In Fashion Valley
Mall v. NLRB,** the Court struck down a shopping center regulation that prohibited a union from
handing out leaflets to promote a boycott of one of the stores in the mall. The Court held that this
regulation was a content-based restriction that would only be legal if it was needed to promote the
compelling interests of the mall.®® Significantly, the Court explicitly rejected the argument that the
mall’s purpose to maximize profits was a compelling interest that outweighed the union’s speech
interests. The Court extended that reasoning to conclude also that a ban against any solicitations of
donations inside the mall was too broad, and overruled an earlier lower court decision that had
upheld a similar ban as justified by the mall’s business interests.*

Persons who persist in exercising their free speech rights on private property in violation of these
rules may be excluded from all or part of the mall. However, neither store employees nor the police
can arrest a person for trespass in an area open to the general public unless the person is interfering
with the establishment’s business:

A protestor who refuses to comply with reasonable “time, place, and manner”
restrictions can, in appropriate circumstances, be enjoined by the landowner from
carrying out expressive activities, or even ejected from the premises; but the
refusal to comply does not constitute misdemeanor trespass unless it consists of
intentional interference with the landowner's business through the obstruction or
intimidation of its customers.®’



I11. CONTENTS OF SPEECH

The government generally cannot regulate the contents — as opposed to the time, place, and manner
-- of speech. But the courts have held that the First Amendment does not protect certain categories
of speech, including libel and slander, obscenity, “fighting words,” “true threats,”®® and incitement
of illegal action.®® The government can prohibit even pure speech that falls within one of these
categories, although even in this area it may not discriminate against disfavored topics or
viewpoints.”® “Fighting words” and incitement are often relevant to demonstrations and are briefly
discussed below.

A. FIGHTING WORDS

The so-called “fighting words” doctrine is directed at words that by “their very utterance inflict
injury or tend to incite an immediate breach of the peace.””* The doctrine has been disfavored by
the courts in recent years, particularly when the speech is not directed at a particular individual.”
Furthermore, police officers in particular are required to be trained to deal with verbal abuse, and
thus epithets directed at them should not be chargeable as breaches of the peace.”® Nonetheless,
California law still prohibits using “offensive words in a public place which are inherently likely to
provoke an immediate violent reaction,” and courts have upheld convictions under this provision for
conduct ranging from screaming obscenities at a neighbor to challenging police officers to fight.™

Remember, though, that the reaction of a hostile audience cannot transform protected speech into
“fighting words.”” The obligation of the police should be to control the crowd and not permit a
“hecklers veto” on unpopular speech.”® Thus, even such provocative actions as burning the United
States flag are protected by the First Amendment.”” This notion, however, has not been consistently
applied in the courts.

B. INCITEMENT OF ILLEGAL ACTIVITY

This category has been traditionally used against “subversives,” and became a Cold War weapon
against Communists whose advocacy created a “clear and present” danger of the overthrow of the
government. Courts have narrowed this category to protect advocacy when it concerns ideas or
future illegal events.”® The present test is that the government may not “forbid or proscribe
advocacy of the use of force or of violating the law except where such advocacy is directed to
inciting or producing imminent lawless action and is likely to incite or produce such action.””
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