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August 15, 2011 

By United States and electronic mail 

Kenton W. Rainey 
BART Chief of Police 
800 Madison Street 
Oakland, CA 94607 
krainey@bart.gov 

Dear Chief Rainey, 

On August 12, 2011, BART shut down wireless service in several stations to interfere 

with anticipated political demonstrations protesting the recent fatal shooting of an unarmed 

passenger by BART police. News accounts report that BART has not ruled out doing so again 

today. Thousands of commuters use the wireless service in BART stations to engage in all 

manner of expressive activity - to communicate with loved ones, to engage in social networking, 

to report crime, and to read the news. All of this is peaceful expressive activity that is clearly 

protected by the First Amendment and California Constitution, yet all of this would be restrained 

should BART disrupt cell service today, asit did last week. The American Civil Libelties Union 

of Northern California demands that BART not disrupt wireless service today, and that it agree 

not to disrupt wireless service in the future in response to planned protest activity. 

BART apparently justifies its position on the ground that there is no free speech on a 

BART platform . If BART has its way, that will certainly be the case this afternoon, but that does 

not make it lawful. While the government has no obligation to build a public park , once it does 

so, it cannot shut the park gates to speakers with whom it disagrees. BART's actions must be 

seen in the context of today's events. All over the world, people are using mobile devices to 

protest oppressive regimes, and governments are shutting down cell phone towers and the 

Internet to silence them. BART has never disrupted wireless service before, and chose to take 

this unprecedented measure for the first time last week in response to a protest of BART police. 

BART's decision was in effect an effort by a governmental entity to silence its critics. The First 

Amendment reflects the "profound national. commitment to the principle that debate on public 

issues should be uninhibited, robust, and wide-open, and that it may well include vehement, 

caustic, and sometimes unpleasantly sharp attacks on governnlent and public officials." New 
York Times v. Su/Uval1, 376 U.S. 254, 270 (1964). BART's legitimate concerns with public 
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*CORRECTION: Our original letter incorrectly stated that the passenger was “unarmed.”  
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