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I. REPORT SUMMARY

The Civil Rights Division of the United States Department of Justice opened its
investigation of the Ferguson Police Department (“FPD”) on September 4, 2014. This
investigation was initiated under the pattern-or-practice provision of the Violent Crime Control
and Law Enforcement Act of 1994, 42 U.S.C. § 14141, the Omnibus Crime Control and Safe
Streets Act of 1968, 42 U.S.C. 8 3789d (“Safe Streets Act”), and Title VI of the Civil Rights Act
of 1964, 42 U.S.C. § 2000d (“Title VI”). This investigation has revealed a pattern or practice of
unlawful conduct within the Ferguson Police Department that violates the First, Fourth, and
Fourteenth Amendments to the United States Constitution, and federal statutory law.

Over the course of the investigation, we interviewed City officials, including City
Manager John Shaw, Mayor James Knowles, Chief of Police Thomas Jackson, Municipal Judge
Ronald Brockmeyer, the Municipal Court Clerk, Ferguson’s Finance Director, half of FPD’s
sworn officers, and others. We spent, collectively, approximately 100 person-days onsite in
Ferguson. We participated in ride-alongs with on-duty officers, reviewed over 35,000 pages of
police records as well as thousands of emails and other electronic materials provided by the
police department. Enlisting the assistance of statistical experts, we analyzed FPD’s data on
stops, searches, citations, and arrests, as well as data collected by the municipal court. We
observed four separate sessions of Ferguson Municipal Court, interviewing dozens of people
charged with local offenses, and we reviewed third-party studies regarding municipal court
practices in Ferguson and St. Louis County more broadly. As in all of our investigations, we
sought to engage the local community, conducting hundreds of in-person and telephone
interviews of individuals who reside in Ferguson or who have had interactions with the police
department. We contacted ten neighborhood associations and met with each group that
responded to us, as well as several other community groups and advocacy organizations.
Throughout the investigation, we relied on two police chiefs who accompanied us to Ferguson
and who themselves interviewed City and police officials, spoke with community members, and
reviewed FPD policies and incident reports.

We thank the City officials and the rank-and-file officers who have cooperated with this
investigation and provided us with insights into the operation of the police department, including
the municipal court. Notwithstanding our findings about Ferguson’s approach to law
enforcement and the policing culture it creates, we found many Ferguson police officers and
other City employees to be dedicated public servants striving each day to perform their duties
lawfully and with respect for all members of the Ferguson community. The importance of their
often-selfless work cannot be overstated.

We are also grateful to the many members of the Ferguson community who have met
with us to share their experiences. It became clear during our many conversations with Ferguson
residents from throughout the City that many residents, black and white, genuinely embrace
Ferguson’s diversity and want to reemerge from the events of recent months a truly inclusive,
united community. This Report is intended to strengthen those efforts by recognizing the harms
caused by Ferguson’s law enforcement practices so that those harms can be better understood
and overcome.



Ferguson’s law enforcement practices are shaped by the City’s focus on revenue rather
than by public safety needs. This emphasis on revenue has compromised the institutional
character of Ferguson’s police department, contributing to a pattern of unconstitutional policing,
and has also shaped its municipal court, leading to procedures that raise due process concerns
and inflict unnecessary harm on members of the Ferguson community. Further, Ferguson’s
police and municipal court practices both reflect and exacerbate existing racial bias, including
racial stereotypes. Ferguson’s own data establish clear racial disparities that adversely impact
African Americans. The evidence shows that discriminatory intent is part of the reason for these
disparities. Over time, Ferguson’s police and municipal court practices have sown deep mistrust
between parts of the community and the police department, undermining law enforcement
legitimacy among African Americans in particular.

Focus on Generating Revenue

The City budgets for sizeable increases in municipal fines and fees each year, exhorts
police and court staff to deliver those revenue increases, and closely monitors whether those
increases are achieved. City officials routinely urge Chief Jackson to generate more revenue
through enforcement. In March 2010, for instance, the City Finance Director wrote to Chief
Jackson that “unless ticket writing ramps up significantly before the end of the year, it will be
hard to significantly raise collections next year. . . . Given that we are looking at a substantial
sales tax shortfall, it’s not an insignificant issue.” Similarly, in March 2013, the Finance
Director wrote to the City Manager: “Court fees are anticipated to rise about 7.5%. I did ask the
Chief if he thought the PD could deliver 10% increase. He indicated they could try.” The
importance of focusing on revenue generation is communicated to FPD officers. Ferguson
police officers from all ranks told us that revenue generation is stressed heavily within the police
department, and that the message comes from City leadership. The evidence we reviewed
supports this perception.

Police Practices

The City’s emphasis on revenue generation has a profound effect on FPD’s approach to
law enforcement. Patrol assignments and schedules are geared toward aggressive enforcement
of Ferguson’s municipal code, with insufficient thought given to whether enforcement strategies
promote public safety or unnecessarily undermine community trust and cooperation. Officer
evaluations and promotions depend to an inordinate degree on “productivity,” meaning the
number of citations issued. Partly as a consequence of City and FPD priorities, many officers
appear to see some residents, especially those who live in Ferguson’s predominantly African-
American neighborhoods, less as constituents to be protected than as potential offenders and
sources of revenue.

This culture within FPD influences officer activities in all areas of policing, beyond just
ticketing. Officers expect and demand compliance even when they lack legal authority. They
are inclined to interpret the exercise of free-speech rights as unlawful disobedience, innocent
movements as physical threats, indications of mental or physical illness as belligerence. Police
supervisors and leadership do too little to ensure that officers act in accordance with law and
policy, and rarely respond meaningfully to civilian complaints of officer misconduct. The result
is a pattern of stops without reasonable suspicion and arrests without probable cause in violation
of the Fourth Amendment; infringement on free expression, as well as retaliation for protected



expression, in violation of the First Amendment; and excessive force in violation of the Fourth
Amendment.

Even relatively routine misconduct by Ferguson police officers can have significant
consequences for the people whose rights are violated. For example, in the summer of 2012, a
32-year-old African-American man sat in his car cooling off after playing basketball in a
Ferguson public park. An officer pulled up behind the man’s car, blocking him in, and
demanded the man’s Social Security number and identification. Without any cause, the officer
accused the man of being a pedophile, referring to the presence of children in the park, and
ordered the man out of his car for a pat-down, although the officer had no reason to believe the
man was armed. The officer also asked to search the man’s car. The man objected, citing his
constitutional rights. In response, the officer arrested the man, reportedly at gunpoint, charging
him with eight violations of Ferguson’s municipal code. One charge, Making a False
Declaration, was for initially providing the short form of his first name (e.g., “Mike” instead of
“Michael”), and an address which, although legitimate, was different from the one on his driver’s
license. Another charge was for not wearing a seat belt, even though he was seated in a parked
car. The officer also charged the man both with having an expired operator’s license, and with
having no operator’s license in his possession. The man told us that, because of these charges,
he lost his job as a contractor with the federal government that he had held for years.

Municipal Court Practices

Ferguson has allowed its focus on revenue generation to fundamentally compromise the
role of Ferguson’s municipal court. The municipal court does not act as a neutral arbiter of the
law or a check on unlawful police conduct. Instead, the court primarily uses its judicial authority
as the means to compel the payment of fines and fees that advance the City’s financial interests.
This has led to court practices that violate the Fourteenth Amendment’s due process and equal
protection requirements. The court’s practices also impose unnecessary harm, overwhelmingly
on African-American individuals, and run counter to public safety.

Most strikingly, the court issues municipal arrest warrants not on the basis of public
safety needs, but rather as a routine response to missed court appearances and required fine
payments. In 2013 alone, the court issued over 9,000 warrants on cases stemming in large part
from minor violations such as parking infractions, traffic tickets, or housing code violations. Jail
time would be considered far too harsh a penalty for the great majority of these code violations,
yet Ferguson’s municipal court routinely issues warrants for people to be arrested and
incarcerated for failing to timely pay related fines and fees. Under state law, a failure to appear
in municipal court on a traffic charge involving a moving violation also results in a license
suspension. Ferguson has made this penalty even more onerous by only allowing the suspension
to be lifted after payment of an owed fine is made in full. Further, until recently, Ferguson also
added charges, fines, and fees for each missed appearance and payment. Many pending cases
still include such charges that were imposed before the court recently eliminated them, making it
as difficult as before for people to resolve these cases.

The court imposes these severe penalties for missed appearances and payments even as
several of the court’s practices create unnecessary barriers to resolving a municipal violation.
The court often fails to provide clear and accurate information regarding a person’s charges or
court obligations. And the court’s fine assessment procedures do not adequately provide for a
defendant to seek a fine reduction on account of financial incapacity or to seek alternatives to
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payment such as community service. City and court officials have adhered to these court
practices despite acknowledging their needlessly harmful consequences. In August 2013, for
example, one City Councilmember wrote to the City Manager, the Mayor, and other City
officials lamenting the lack of a community service option and noted the benefits of such a
program, including that it would “keep those people that simply don’t have the money to pay
their fines from constantly being arrested and going to jail, only to be released and do it all over
again.”

Together, these court practices exacerbate the harm of Ferguson’s unconstitutional police
practices. They impose a particular hardship upon Ferguson’s most vulnerable residents,
especially upon those living in or near poverty. Minor offenses can generate crippling debts,
result in jail time because of an inability to pay, and result in the loss of a driver’s license,
employment, or housing.

We spoke, for example, with an African-American woman who has a still-pending case
stemming from 2007, when, on a single occasion, she parked her car illegally. She received two
citations and a $151 fine, plus fees. The woman, who experienced financial difficulties and
periods of homelessness over several years, was charged with seven Failure to Appear offenses
for missing court dates or fine payments on her parking tickets between 2007 and 2010. For
each Failure to Appear, the court issued an arrest warrant and imposed new fines and fees. From
2007 to 2014, the woman was arrested twice, spent six days in jail, and paid $550 to the court for
the events stemming from this single instance of illegal parking. Court records show that she
twice attempted to make partial payments of $25 and $50, but the court returned those payments,
refusing to accept anything less than payment in full. One of those payments was later accepted,
but only after the court’s letter rejecting payment by money order was returned as undeliverable.
This woman is now making regular payments on the fine. As of December 2014, over seven
years later, despite initially owing a $151 fine and having already paid $550, she still owed $541.

Racial Bias

Ferguson’s approach to law enforcement both reflects and reinforces racial bias,
including stereotyping. The harms of Ferguson’s police and court practices are borne
disproportionately by African Americans, and there is evidence that this is due in part to
intentional discrimination on the basis of race.

Ferguson’s law enforcement practices overwhelmingly impact African Americans. Data
collected by the Ferguson Police Department from 2012 to 2014 shows that African Americans
account for 85% of vehicle stops, 90% of citations, and 93% of arrests made by FPD officers,
despite comprising only 67% of Ferguson’s population. African Americans are more than twice
as likely as white drivers to be searched during vehicle stops even after controlling for non-race
based variables such as the reason the vehicle stop was initiated, but are found in possession of
contraband 26% less often than white drivers, suggesting officers are impermissibly considering
race as a factor when determining whether to search. African Americans are more likely to be
cited and arrested following a stop regardless of why the stop was initiated and are more likely to
receive multiple citations during a single incident. From 2012 to 2014, FPD issued four or more
citations to African Americans on 73 occasions, but issued four or more citations to non-African
Americans only twice. FPD appears to bring certain offenses almost exclusively against African
Americans. For example, from 2011 to 2013, African Americans accounted for 95% of Manner
of Walking in Roadway charges, and 94% of all Failure to Comply charges. Notably, with
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respect to speeding charges brought by FPD, the evidence shows not only that African
Americans are represented at disproportionately high rates overall, but also that the disparate
impact of FPD’s enforcement practices on African Americans is 48% larger when citations are
issued not on the basis of radar or laser, but by some other method, such as the officer’s own
visual assessment.

These disparities are also present in FPD’s use of force. Nearly 90% of documented
force used by FPD officers was used against African Americans. In every canine bite incident
for which racial information is available, the person bitten was African American.

Municipal court practices likewise cause disproportionate harm to African Americans.
African Americans are 68% less likely than others to have their cases dismissed by the court, and
are more likely to have their cases last longer and result in more required court encounters.
African Americans are at least 50% more likely to have their cases lead to an arrest warrant, and
accounted for 92% of cases in which an arrest warrant was issued by the Ferguson Municipal
Court in 2013. Available data show that, of those actually arrested by FPD only because of an
outstanding municipal warrant, 96% are African American.

Our investigation indicates that this disproportionate burden on African Americans
cannot be explained by any difference in the rate at which people of different races violate the
law. Rather, our investigation has revealed that these disparities occur, at least in part, because
of unlawful bias against and stereotypes about African Americans. We have found substantial
evidence of racial bias among police and court staff in Ferguson. For example, we discovered
emails circulated by police supervisors and court staff that stereotype racial minorities as
criminals, including one email that joked about an abortion by an African-American woman
being a means of crime control.

City officials have frequently asserted that the harsh and disparate results of Ferguson’s
law enforcement system do not indicate problems with police or court practices, but instead
reflect a pervasive lack of “personal responsibility” among “certain segments” of the community.
Our investigation has found that the practices about which area residents have complained are in
fact unconstitutional and unduly harsh. But the City’s personal-responsibility refrain is telling:
it reflects many of the same racial stereotypes found in the emails between police and court
supervisors. This evidence of bias and stereotyping, together with evidence that Ferguson has
long recognized but failed to correct the consistent racial disparities caused by its police and
court practices, demonstrates that the discriminatory effects of Ferguson’s conduct are driven at
least in part by discriminatory intent in violation of the Fourteenth Amendment.

Community Distrust

Since the August 2014 shooting death of Michael Brown, the lack of trust between the
Ferguson Police Department and a significant portion of Ferguson’s residents, especially African
Americans, has become undeniable. The causes of this distrust and division, however, have been
the subject of debate. Police and other City officials, as well as some Ferguson residents, have
insisted to us that the public outcry is attributable to “outside agitators” who do not reflect the
opinions of “real Ferguson residents.” That view is at odds with the facts we have gathered
during our investigation. Our investigation has shown that distrust of the Ferguson Police
Department is longstanding and largely attributable to Ferguson’s approach to law enforcement.
This approach results in patterns of unnecessarily aggressive and at times unlawful policing;
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reinforces the harm of discriminatory stereotypes; discourages a culture of accountability; and
neglects community engagement. In recent years, FPD has moved away from the modest
community policing efforts it previously had implemented, reducing opportunities for positive
police-community interactions, and losing the little familiarity it had with some African-
American neighborhoods. The confluence of policing to raise revenue and racial bias thus has
resulted in practices that not only violate the Constitution and cause direct harm to the
individuals whose rights are violated, but also undermine community trust, especially among
many African Americans. As a consequence of these practices, law enforcement is seen as
illegitimate, and the partnerships necessary for public safety are, in some areas, entirely absent.

Restoring trust in law enforcement will require recognition of the harms caused by
Ferguson’s law enforcement practices, and diligent, committed collaboration with the entire
Ferguson community. At the conclusion of this report, we have broadly identified the changes
that are necessary for meaningful and sustainable reform. These measures build upon a number
of other recommended changes we communicated verbally to the Mayor, Police Chief, and City
Manager in September so that Ferguson could begin immediately to address problems as we
identified them. As a result of those recommendations, the City and police department have
already begun to make some changes to municipal court and police practices. We commend City
officials for beginning to take steps to address some of the concerns we have already raised.
Nonetheless, these changes are only a small part of the reform necessary. Addressing the deeply
embedded constitutional deficiencies we found demands an entire reorientation of law
enforcement in Ferguson. The City must replace revenue-driven policing with a system
grounded in the principles of community policing and police legitimacy, in which people are
equally protected and treated with compassion, regardless of race.

II. BACKGROUND

The City of Ferguson is one of 89 municipalities in St. Louis County, Missouri.!
According to United States Census Data from 2010, Ferguson is home to roughly 21,000
residents.® While Ferguson’s total population has stayed relatively constant in recent decades,
Ferguson’s racial demographics have changed dramatically during that time. In 1990, 74% of
Ferguson’s population was white, while 25% was black.® By 2000, African Americans became
the new majority, making up 52% of the City’s population.” According to the 2010 Census, the
black population in Ferguson has grown to 67%, whereas the white population has decreased to
29%.> According to the 2009-2013 American Community Survey, 25% of the City’s population
lives below the federal poverty level.®

! See 2012 Census of Governments, U.S. Census Bureau (Sept. 2013), available at
http://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG13.ST05P?slice=GEO~0400000US29 (last visited
Feb. 26, 2015).

2 See 2010 Census, U.S. Census Bureau (2010), available at
http://factfinder.census.gov/bkmk/table/1.0/en/DEC/10_SF1/QTP3/1600000US2923986 (last visited Feb. 26, 2015).
¥ See 1990 Census of Population General Population Characteristics Missouri, U.S. Census Bureau (Apr. 1992),
available at ftp://ftp2.census.gov/library/publications/1992/dec/cp-1-27.pdf (last visited Feb. 26, 2015).

* See Race Alone or in Combination: 2000, U.S. Census Bureau (2000), available at http:/factfinder.census.gov/
bkmk/table/1.0/en/DEC/00_SF1/QTP5/1600000US2923986 (last visited Feb. 26, 2015).

> 2010 Census, supra note 2.

® See Poverty Status in the Past 12 Months 2009-2013 American Community Survey 5-Year Estimates, U.S. Census
Bureau (2014), available at



Residents of Ferguson elect a Mayor and six individuals to serve on a City Council. The
City Council appoints a City Manager to an indefinite term, subject to removal by a Council
vote. See Ferguson City Charter 8 4.1. The City Manager serves as chief executive and
administrative officer of the City of Ferguson, and is responsible for all affairs of the City. The
City Manager directs and supervises all City departments, including the Ferguson Police
Department.

The current Chief of Police, Thomas Jackson, has commanded the police department
since he was appointed by the City Manager in 2010. The department has a total of 54 sworn
officers divided among several divisions. The patrol division is the largest division; 28 patrol
officers are supervised by four sergeants, two lieutenants, and a captain. Each of the four patrol
squads has a canine officer. While all patrol officers engage in traffic enforcement, FPD also has
a dedicated traffic officer responsible for collecting traffic stop data required by the state of
Missouri. FPD has two School Resource Officers (“SROs”), one who is assigned to the McCluer
South-Berkeley High School and one who is assigned to the Ferguson Middle School. FPD has
a single officer assigned to be the “Community Resource Officer,” who attends community
meetings, serves as FPD’s public relations liaison, and is charged with collecting crime data.
FPD operates its own jail, which has ten individual cells and a large holding cell. The jail is
staffed by three non-sworn correctional officers. Of the 54 sworn officers currently serving in
FPD, four are African American.

FPD officers are authorized to initiate charges—by issuing citations or summonses, or by
making arrests—under both the municipal code and state law. Ferguson’s municipal code
addresses nearly every aspect of civic life for those who live in Ferguson, and regulates the
conduct of all who work, travel through, or otherwise visit the City. In addition to mirroring
some non-felony state law violations, such as assault, stealing, and traffic violations, the code
establishes housing violations, such as High Grass and Weeds; requirements for permits to rent
an apartment or use the City’s trash service; animal control ordinances, such as Barking Dog and
Dog Running at Large; and a number of other violations, such as Manner of Walking in
Roadway. See, e.g., Ferguson Mun. Code 88 29-16 et seq.; 37-1 et seq.; 46-27; 6-5, 6-11; 44-
344,

FPD files most charges as municipal offenses, not state violations, even when an
analogous state offense exists. Between July 1, 2010, and June 30, 2014, the City of Ferguson
issued approximately 90,000 citations and summonses for municipal violations. Notably, the
City issued nearly 50% more citations in the last year of that time period than it did in the first.
This increase in enforcement has not been driven by a rise in serious crime. While the ticketing
rate has increased dramatically, the number of charges for many of the most serious offenses
covered by the municipal code—e.qg., Assault, Driving While Intoxicated, and Stealing—has
remained relatively constant.’

http://factfinder.census.gov/bkmk/table/1.0/en/ACS/13_5YR/S1701/1600000US2923986 (last visited Feb. 26,
2015).

" This is evidenced not only by FPD’s own records, but also by Uniform Crime Reports data for Ferguson, which
show a downward trend in serious crime over the last ten years. See Uniform Crime Reports, Federal Bureau of
Investigation, http://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s (last visited Feb. 26, 2015).
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Because the overwhelming majority of FPD’s enforcement actions are brought under the
municipal code, most charges are processed and resolved by the Ferguson Municipal Court,
which has primary jurisdiction over all code violations. Ferguson Mun. Code § 13-2.

Ferguson’s municipal court operates as part of the police department. The court is supervised by
the Ferguson Chief of Police, is considered part of the police department for City organizational
purposes, and is physically located within the police station. Court staff report directly to the
Chief of Police. Thus, if the City Manager or other City officials issue a court-related directive,
it is typically sent to the Police Chief’s attention. In recent weeks, City officials informed us that
they are considering plans to bring the court under the supervision of the City Finance Director.

A Municipal Judge presides over court sessions. The Municipal Judge is not hired or
supervised by the Chief of Police, but is instead nominated by the City Manager and elected by
the City Council. The Judge serves a two-year term, subject to reappointment. The current
Municipal Judge, Ronald Brockmeyer, has presided in Ferguson for approximately ten years.
The City’s Prosecuting Attorney and her assistants officially prosecute all actions before the
court, although in practice most cases are resolved without trial or a prosecutor’s involvement.
The current Prosecuting Attorney was appointed in April 2011. At the time of her appointment,
the Prosecuting Attorney was already serving as City Attorney, and she continues to serve in that
separate capacity, which entails providing general counsel and representation to the City. The
Municipal Judge, Court Clerk, Prosecuting Attorney, and all assistant court clerks are white.

While the Municipal Judge presides over court sessions, the Court Clerk, who is
employed under the Police Chief’s supervision, plays the most significant role in managing the
court and exercises broad discretion in conducting the court’s daily operations. Ferguson’s
municipal code confers broad authority on the Court Clerk, including the authority to collect all
fines and fees, accept guilty pleas, sign and issue subpoenas, and approve bond determinations.
Ferguson Mun. Code 8 13-7. Indeed, the Court Clerk and assistant clerks routinely perform
duties that are, for all practical purposes, judicial. For example, documents indicate that court
clerks have disposed of charges without the Municipal Judge’s involvement.

The court officially operates subject to the oversight of the presiding judge of the St.
Louis County Circuit Court (21° Judicial Circuit) under the rules promulgated by that Circuit
Court and the Missouri Supreme Court. Notwithstanding these rules, the City of Ferguson and
the court itself retain considerable power to establish and amend court practices and procedures.
The Ferguson municipal code sets forth a limited number of protocols that the court must follow,
but the code leaves most aspects of court operations to the discretion of the court itself. See
Ferguson Mun. Code Ch. 13, Art. I1l. The code also explicitly authorizes the Municipal Judge to
“make and adopt such rules of practice and procedure as are necessary to hear and decide matters
pending before the municipal court.” Ferguson Mun. Code § 13-29.

The Ferguson Municipal Court has the authority to issue and enforce judgments, issue
warrants for search and arrest, hold parties in contempt, and order imprisonment as a penalty for
contempt. The court may conduct trials, although it does so rarely, and most charges are
resolved without one. Upon resolution of a charge, the court has the authority to impose fines,
fees, and imprisonment when violations are found. Specifically, the court can impose
imprisonment in the Ferguson City Jail for up to three months, a fine of up to $1,000, or a
combination thereof. It is rare for the court to sentence anyone to jail as a penalty for a violation
of the municipal code; indeed, the Municipal Judge reports that he has done so only once.
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Rather, the court almost always imposes a monetary penalty payable to the City of Ferguson,
plus court fees. Nonetheless, as discussed in detail below, the court issues arrest warrants when
a person misses a court appearance or fails to timely pay a fine. As a result, violations that
would normally not result in a penalty of imprisonment can, and frequently do, lead to municipal
warrants, arrests, and jail time.

As the number of charges initiated by FPD has increased in recent years, the size of the
court’s docket has also increased. According to data the City reported to the Missouri State
Courts Administrator, at the end of fiscal year 2009, the municipal court had roughly 24,000
traffic cases and 28,000 non-traffic cases pending. As of October 31, 2014, both of those figures
had roughly doubled to 53,000 and 50,000 cases, respectively. In fiscal year 2009, 16,178 new
cases were filed, and 8,727 were resolved. In 2014, by contrast, 24,256 new offenses were filed,
and 10,975 offenses were resolved.

The court holds three or four sessions per month, and each session lasts no more than
three hours. It is not uncommon for as many as 500 people to appear before the court in a single
session, exceeding the court’s physical capacity and leading individuals to line up outside of
court waiting to be heard. Many people have multiple offenses pending; accordingly, the court
typically considers 1,200-1,500 offenses in a single session, and has in the past considered over
2,000 offenses during one sitting. Previously there was a cap on the number of offenses that
could be assigned to a particular docket date. Given that cap, and the significant increase in
municipal citations in recent years, a problem developed in December 2011 in which more
citations were issued than court sessions could timely accommodate. At one point court dates
were initially scheduled as far as six months after the date of the citation. To address this
problem, court staff first raised the cap to allow 1,000 offenses to be assigned to a single court
date and later eliminated the cap altogether. To handle the increasing caseload, the City
Manager also requested and secured City Council approval to fund additional court positions,
noting in January 2013 that “each month we are setting new all-time records in fines and
forfeitures,” that this was overburdening court staff, and that the funding for the additional
positions “will be more than covered by the increase in revenues.”

1. FERGUSON LAW ENFORCEMENT EFFORTS ARE FOCUSED
ON GENERATING REVENUE

City officials have consistently set maximizing revenue as the priority for Ferguson’s law
enforcement activity. Ferguson generates a significant and increasing amount of revenue from
the enforcement of code provisions. The City has budgeted for, and achieved, significant
increases in revenue from municipal code enforcement over the last several years, and these
increases are projected to continue. Of the $11.07 million in general fund revenue the City
collected in fiscal year 2010, $1.38 million came from fines and fees collected by the court;
similarly, in fiscal year 2011, the City’s general fund revenue of $11.44 million included $1.41
million from fines and fees. In its budget for fiscal year 2012, however, the City predicted that
revenue from municipal fines and fees would increase over 30% from the previous year’s
amount to $1.92 million; the court exceeded that target, collecting $2.11 million. In its budget
for fiscal year 2013, the City budgeted for fines and fees to yield $2.11 million; the court
exceeded that target as well, collecting $2.46 million. For 2014, the City budgeted for the
municipal court to generate $2.63 million in revenue. The City has not yet made public the
actual revenue collected that year, although budget documents forecasted lower revenue than
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was budgeted. Nonetheless, for fiscal year 2015, the City’s budget anticipates fine and fee
revenues to account for $3.09 million of a projected $13.26 million in general fund revenues.®

City, police, and court officials for years have worked in concert to maximize revenue at
every stage of the enforcement process, beginning with how fines and fine enforcement
processes are established. In a February 2011 report requested by the City Council at a Financial
Planning Session and drafted by Ferguson’s Finance Director with contributions from Chief
Jackson, the Finance Director reported on “efforts to increase efficiencies and maximize
collection” by the municipal court. The report included an extensive comparison of Ferguson’s
fines to those of surrounding municipalities and noted with approval that Ferguson’s fines are “at
or near the top of the list.” The chart noted, for example, that while other municipalities’ parking
fines generally range from $5 to $100, Ferguson’s is $102. The chart noted also that the charge
for “Weeds/Tall Grass” was as little as $5 in one city but, in Ferguson, it ranged from $77 to
$102. The report stated that the acting prosecutor had reviewed the City’s “high volume
offenses” and “started recommending higher fines on these cases, and recommending probation
only infrequently.” While the report stated that this recommendation was because of a “large
volume of non-compliance,” the recommendation was in fact emphasized as one of several ways
that the code enforcement system had been honed to produce more revenue.

In combination with a high fine schedule, the City directs FPD to aggressively enforce
the municipal code. City and police leadership pressure officers to write citations, independent
of any public safety need, and rely on citation productivity to fund the City budget. In an email
from March 2010, the Finance Director wrote to Chief Jackson that “unless ticket writing ramps
up significantly before the end of the year, it will be hard to significantly raise collections next
year. What are your thoughts? Given that we are looking at a substantial sales tax shortfall, it’s
not an insignificant issue.” Chief Jackson responded that the City would see an increase in fines
once more officers were hired and that he could target the $1.5 million forecast. Significantly,
Chief Jackson stated that he was also “looking at different shift schedules which will place more
officers on the street, which in turn will increase traffic enforcement per shift.” Shortly
thereafter, FPD switched to the 12-hour shift schedule for its patrol officers, which FPD
continues to use. Law enforcement experience has shown that this schedule makes community
policing more difficult—a concern that we have also heard directly from FPD officers.
Nonetheless, while FPD heavily considered the revenue implications of the 12-hour shift and
certain other factors such as its impact on overtime and sick time usage, we have found no
evidence that FPD considered the consequences for positive community engagement. The City’s
2014 budget itself stated that since December 2010, “the percent of [FPD] resources allocated to
traffic enforcement has increased,” and “[a]s a result, traffic enforcement related collections
increased” in the following two years. The 2015 budget added that even after those initial
increases, in fiscal year 2012-2013, FPD was once again “successful in increasing their
proportion of resources dedicated to traffic enforcement” and increasing collections.

8 Each of these yearly totals excludes certain court fees that are designated for particular purposes, but that
nonetheless are paid directly to the City. For example, $2 of the court fee that accompanies every citation for a
municipal code violation is set aside to be used for police training. That fee is used only by the City of Ferguson
and is deposited in the City’s general fund; nonetheless, the City’s budget does not include that fee in its totals for
“municipal court” revenue. In 2012 and 2013, the police training fee brought in, respectively, another $24,724 and
$22,938 in revenue.
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As directed, FPD supervisors and line officers have undertaken the aggressive code
enforcement required to meet the City’s revenue generation expectations. As discussed below in
Part I11.A., FPD officers routinely conduct stops that have little relation to public safety and a
questionable basis in law. FPD officers routinely issue multiple citations during a single stop,
often for the same violation. Issuing three or four charges in one stop is not uncommon in
Ferguson. Officers sometimes write six, eight, or, in at least one instance, fourteen citations for a
single encounter. Indeed, officers told us that some compete to see who can issue the largest
number of citations during a single stop.

The February 2011 report to the City Council notes that the acting prosecutor—with the
apparent approval of the Police Chief—"“talked with police officers about ensuring all necessary
summonses are written for each incident, i.e. when DWI charges are issued, are the correct
companion charges being issued, such as speeding, failure to maintain a single lane, no
insurance, and no seat belt, etc.” The prosecutor noted that “[t]his is done to ensure that a proper
resolution to all cases is being achieved and that the court is maintaining the correct volume for
offenses occurring within the city.” Notably, the “correct volume” of law enforcement is
uniformly presented in City documents as related to revenue generation, rather than in terms of
what is necessary to promote public safety.” Each month, the municipal court provides FPD
supervisors with a list of the number of tickets issued by each officer and each squad.
Supervisors have posted the list inside the police station, a tactic officers say is meant to push
them to write more citations.

The Captain of FPD’s Patrol Division regularly communicates with his Division
commanders regarding the need to increase traffic “productivity,” and productivity is a common
topic at squad meetings. Patrol Division supervisors monitor productivity through monthly
“self-initiated activity reports” and instruct officers to increase production when those reports
show they have not issued enough citations. In April 2010, for example, a patrol supervisor
criticized a sergeant for his squad only issuing 25 tickets in a month, including one officer who
issued “a grand total” of 11 tickets to six people on three days “devoted to traffic stops.” In
November 2011, the same patrol supervisor wrote to his patrol lieutenants and sergeants that
“[t]he monthly self-initiated activity totals just came out,” and they “may want to advise [their]
officers who may be interested in the open detective position that one of the categories to be
considered when deciding on the eligibility list will be self-initiated activity.” The supervisor
continued: “Have any of you heard comments such as, why should I produce when I know I’'m
not getting a raise? Well, some people are about to find out why.” The email concludes with the
instruction to “[k]eep in mind, productivity (self-initiated activity) cannot decline for next year.”

FPD has communicated to officers not only that they must focus on bringing in revenue,
but that the department has little concern with how officers do this. FPD’s weak systems of
supervision, review, and accountability, discussed below in Part I11.A., have sent a potent
message to officers that their violations of law and policy will be tolerated, provided that officers

° FPD’s financial focus has also led FPD to elevate municipal enforcement over state-law enforcement. Even where
individuals commit violations of state law, if there is an analogous municipal code provision, the police department
will nearly always charge the offense under municipal law. A senior member of FPD’s command told us that all
Ferguson police officers understand that, when a fine is the likely punishment, municipal rather than state charges
should be pursued so that Ferguson will reap the financial benefit.
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continue to be “productive” in making arrests and writing citations. \Where officers fail to meet
productivity goals, supervisors have been instructed to alter officer assignments or impose
discipline. In August 2012, the Captain of the Patrol Division instructed other patrol supervisors
that, “[f]or those officers who are not keeping up an acceptable level of productivity and they
have already been addressed at least once if not multiple times, take it to the next level.” He
continued: “As we have discussed already, regardless of the seniority and experience take the
officer out of the cover car position and assign them to prisoner pick up and bank runs. . . .
Failure to perform can result in disciplinary action not just a bad evaluation.” Performance
evaluations also heavily emphasize productivity. A June 2013 evaluation indicates one of the
“Performance-Related Areas of Improvements” as “Increase/consistent in productivity, the
ability to maintain an average ticket [sic] of 28 per month.”

Not all officers within FPD agree with this approach. Several officers commented on the
futility of imposing mounting penalties on people who will never be able to afford them. One
member of FPD’s command staff quoted an old adage, asking: “How can you get blood from a
turnip?” Another questioned why FPD did not allow residents to use their limited resources to
fix equipment violations, such as broken headlights, rather than paying that money to the City, as
fixing the equipment violation would more directly benefit public safety.™

However, enough officers—at all ranks—have internalized this message that a culture of
reflexive enforcement action, unconcerned with whether the police action actually promotes
public safety, and unconcerned with the impact the decision has on individual lives or
community trust as a whole, has taken hold within FPD. One commander told us, for example,
that when he admonished an officer for writing too many tickets, the officer challenged the
commander, asking if the commander was telling him not to do his job. When another
commander tried to discipline an officer for over-ticketing, he got the same response from the
Chief of Police: “No discipline for doing your job.”

The City closely monitors whether FPD’s enforcement efforts are bringing in revenue at
the desired rate. Consistently over the last several years, the Police Chief has directly reported to
City officials FPD’s successful efforts at raising revenue through policing, and City officials
have continued to encourage those efforts and request regular updates. For example, in June
2010, at the request of the City, the Chief prepared a report comparing court revenues in
Ferguson to court revenues for cities of similar sizes. The Chief’s email sending the report to the
City Manager notes that, “of the 80 St. Louis County Municipal Courts reporting revenue, only
8, including Ferguson, have collections greater than one million dollars.” In the February 2011
report referenced above, Chief Jackson discussed various obstacles to officers writing tickets in
previous months, such as training, injury leave, and officer deployment to Iraq, but noted that
those factors had subsided and that, as a result, revenues were increasing. The acting prosecutor
echoed these statements, stating “we now have several new officers writing tickets, and as a
result our overall ticket volume is increasing by 400-700 tickets per month. This increased
volume will lead to larger dockets this year and should have a direct effect in increasing overall
revenue to the municipal court.”

10" After a recommendation we made during this investigation, Ferguson has recently begun a very limited
“correctable violation” or “fix-it” ticket program, under which charges for certain violations can be dismissed if
corrected within a certain period of time.
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Similarly, in March 2011, the Chief reported to the City Manager that court revenue in
February was $179,862.50, and that the total “beat our next biggest month in the last four years
by over $17,000,” to which the City Manager responded: “Wonderful!” In a June 2011 email
from Chief Jackson to the Finance Director and City Manager, the Chief reported that “May is
the 6th straight month in which court revenue (gross) has exceeded the previous year.” The City
Manager again applauded the Chief’s efforts, and the Finance Director added praise, noting that
the Chief is “substantially in control of the outcome.” The Finance Director further
recommended in this email greater police and judicial enforcement to “have a profound effect on
collections.” Similarly, in a January 2013 email from Chief Jackson to the City Manager, the
Chief reported: “Municipal Court gross revenue for calendar year 2012 passed the $2,000,000
mark for the first time in history, reaching $2,066,050 (not including red light photo
enforcement).” The City Manager responded: “Awesome! Thanks!” In one March 2012 email,
the Captain of the Patrol Division reported directly to the City Manager that court collections in
February 2012 reached $235,000, and that this was the first month collections ever exceeded
$200,000. The Captain noted that “[t]he [court clerk] girls have been swamped all day with a
line of people paying off fines today. Since 9:30 this morning there hasn’t been less than 5
people waiting in line and for the last three hours 10 to 15 people at all times.” The City
Manager enthusiastically reported the Captain’s email to the City Council and congratulated both
police department and court staff on their “great work.”

Even as officers have answered the call for greater revenue through code enforcement,
the City continues to urge the police department to bring in more money. In a March 2013
email, the Finance Director wrote: “Court fees are anticipated to rise about 7.5%. I did ask the
Chief if he thought the PD could deliver 10% increase. He indicated they could try.” Even more
recently, the City’s Finance Director stated publicly that Ferguson intends to make up a 2014
revenue shortfall in 2015 through municipal code enforcement, stating to Bloomberg News that
“[t]here’s about a million-dollar increase in public-safety fines to make up the difference.”** The
City issued a statement to “refute[]” the Bloomberg article in part because it “insinuates” an
“over reliance on municipal court fines as a primary source of revenues when in fact they
represented less than 12% of city revenues for the last fiscal year.” But there is no dispute that
the City budget does, in fact, forecast an increase of nearly a million dollars in municipal code
enforcement fines and fees in 2015 as reported in the Bloomberg News report.

The City goes so far as to direct FPD to develop enforcement strategies and initiatives,
not to better protect the public, but to raise more revenue. In an April 2014 communication from
the Finance Director to Chief Jackson and the City Manager, the Finance Director recommended
immediate implementation of an “I-270 traffic enforcement initiative” in order to “begin to fill
the revenue pipeline.” The Finance Director’s email attached a computation of the net revenues
that would be generated by the initiative, which required paying five officers overtime for
highway traffic enforcement for a four-hour shift. The Finance Director stated that “there is
nothing to keep us from running this initiative 1,2,3,4,5,6, or even 7 days a week. Admittedly at
7 days per week[] we would see diminishing returns.” Indeed, in a separate email to FPD

1 Katherine Smith, Ferguson to Increase Police Ticketing to Close City’s Budget Gap, Bloomberg News (Dec. 12,
2014), http://www.bloomberg.com/news/articles/2014-12-12/ferguson-to-increase-police-ticketing-to-close-city-s-
budget-gap.
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supervisors, the Patrol Captain explained that “[t]he plan behind this [initiative] is to PRODUCE
traffic tickets, not provide easy OT.” There is no indication that anyone considered whether
community policing and public safety would be better served by devoting five overtime officers
to neighborhood policing instead of a “revenue pipeline” of highway traffic enforcement.
Rather, the only downsides to the program that City officials appear to have considered are that
“this initiative requires 60 to 90 [days] of lead time to turn citations into cash,” and that Missouri
law caps the proportion of revenue that can come from municipal fines at 30%, which limits the
extent to which the program can be used. See Mo. Rev. Stat. § 302.341.2. With regard to the
statewide-cap issue, the Finance Director advised: “As the RLCs [Red Light Cameras] net
revenues ramp up to whatever we believe its annualized rate will be, then we can figure out how
to balanclezthe two programs to get their total revenues as close as possible to the statutory limit
of 30%.”

The City has made clear to the Police Chief and the Municipal Judge that revenue
generation must also be a priority in court operations. The Finance Director’s February 2011
report to the City Council notes that “Judge Brockmeyer was first appointed in 2003, and during
this time has been successful in significantly increasing court collections over the years.” The
report includes a list of “what he has done to help in the areas of court efficiency and revenue.”
The list, drafted by Judge Brockmeyer, approvingly highlights the creation of additional fees,
many of which are widely considered abusive and may be unlawful, including several that the
City has repealed during the pendency of our investigation. These include a $50 fee charged
each time a person has a pending municipal arrest warrant cleared, and a “failure to appear fine,”
which the Judge noted is “increased each time the Defendant fails to appear in court or pay a
fine.” The Judge also noted increasing fines for repeat offenders, “especially in regard to
housing violations, [which] have increased substantially and will continue to be increased upon
subsequent violations.” The February 2011 report notes Judge Brockmeyer’s statement that
“none of these changes could have taken place without the cooperation of the Court Clerk, the
Chief of Police, and the Prosecutor’s Office.” Indeed, the acting prosecutor noted in the report
that “I have denied defendants’ needless requests for continuance from the payment docket in an
effort to aid in the court’s efficient collection of its fines.”

Court staff are keenly aware that the City considers revenue generation to be the
municipal court’s primary purpose. Revenue targets for court fines and fees are created in
consultation not only with Chief Jackson, but also the Court Clerk. In one April 2010 exchange
with Chief Jackson entitled “2011 Budget,” for example, the Finance Director sought and
received confirmation that the Police Chief and the Court Clerk would prepare targets for the
court’s fine and fee collections for subsequent years. Court staff take steps to ensure those
targets are met in operating court. For example, in April 2011, the Court Clerk wrote to Judge

12 Ferguson officials have asserted that in the last fiscal year revenue from the municipal court comprised only 12%
of City revenue, but they have not made clear how they calculated this figure. It appears that 12% is the proportion
of Ferguson’s total revenue (forecasted to amount to $18.62 million in 2014) derived from fines and fees (forecasted
to be $2.09 million in 2014). Guidelines issued by the Missouri State Auditor in December 2014 provide, however,
that the 30% cap outlined in Mo. Rev. Stat. § 302.341.2 imposes a limit on the makeup of fines and fees in general
use revenue, excluding any revenue designated for a particular purpose. Notably, the current 30% state cap only
applies to fines and fees derived from “traffic violations.” It thus appears that, for purposes of the state cap,
Ferguson must ensure that its traffic-related fines and fees do not exceed 30% of its “General Fund” revenue. In
2014, Ferguson’s General Fund revenue was forecasted to be $12.33 million.
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Brockmeyer (copying Chief Jackson) that the fines the new Prosecuting Attorney was
recommending were not high enough. The Clerk highlighted one case involving three Derelict
Vehicle charges and a Failure to Comply charge that resulted in $76 in fines, and noted this
“normally would have brought a fine of all three charges around $400.” After describing another
case that she believed warranted higher fines, the Clerk concluded: “We need to keep up our
revenue.” There is no indication that ability to pay or public safety goals were considered.

The City has been aware for years of concerns about the impact its focus on revenue has
had on lawful police action and the fair administration of justice in Ferguson. It has disregarded
those concerns—even concerns raised from within the City government—to avoid disturbing the
court’s ability to optimize revenue generation. In 2012, a Ferguson City Councilmember wrote
to other City officials in opposition to Judge Brockmeyer’s reappointment, stating that “[the
Judge] does not listen to the testimony, does not review the reports or the criminal history of
defendants, and doesn’t let all the pertinent witnesses testify before rendering a verdict.” The
Councilmember then addressed the concern that “switching judges would/could lead to loss of
revenue,” arguing that even if such a switch did “lead to a slight loss, I think it’s more important
that cases are being handled properly and fairly.” The City Manager acknowledged mixed
reviews of the Judge’s work but urged that the Judge be reappointed, noting that “[i]t goes
without saying the City cannot afford to lose any efficiency in our Courts, nor experience any
decrease in our Fines and Forfeitures.”

IV. FERGUSON LAW ENFORCEMENT PRACTICES VIOLATE THE LAW
AND UNDERMINE COMMUNITY TRUST, ESPECIALLY AMONG AFRICAN
AMERICANS

Ferguson’s strategy of revenue generation through policing has fostered practices in the
two central parts of Ferguson’s law enforcement system—policing and the courts—that are
themselves unconstitutional or that contribute to constitutional violations. In both parts of the
system, these practices disproportionately harm African Americans. Further, the evidence
indicates that this harm to African Americans stems, at least in part, from racial bias, including
racial stereotyping. Ultimately, unlawful and harmful practices in policing and in the municipal
court system erode police legitimacy and community trust, making policing in Ferguson less fair,
less effective at promoting public safety, and less safe.

A. Ferguson’s Police Practices

FPD’s approach to law enforcement, shaped by the City’s pressure to raise revenue, has
resulted in a pattern and practice of constitutional violations. Officers violate the Fourth
Amendment in stopping people without reasonable suspicion, arresting them without probable
cause, and using unreasonable force. Officers frequently infringe on residents’ First Amendment
rights, interfering with their right to record police activities and making enforcement decisions
based on the content of individuals’ expression.

FPD’s lack of systems to detect and hold officers responsible for misconduct reflects the
department’s focus on revenue generation at the expense of lawful policing and helps perpetuate
the patterns of unconstitutional conduct we found. FPD fails to adequately supervise officers or
review their enforcement actions. While FPD collects vehicle-stop data because it is required to
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do so by state law, it collects no reliable or consistent data regarding pedestrian stops, even
though it has the technology to do s0.™ In Ferguson, officers will sometimes make an arrest
without writing a report or even obtaining an incident number, and hundreds of reports can pile
up for months without supervisors reviewing them. Officers’ uses of force frequently go
unreported, and are reviewed only laxly when reviewed at all. As a result of these deficient
practices, stops, arrests, and uses of force that violate the law or FPD policy are rarely detected
and often ignored when they are discovered.

1. FPD Engages in a Pattern of Unconstitutional Stops and Arrests in Violation of
the Fourth Amendment

FPD’s approach to law enforcement has led officers to conduct stops and arrests that
violate the Constitution. We identified several elements to this pattern of misconduct.
Frequently, officers stop people without reasonable suspicion or arrest them without probable
cause. Officers rely heavily on the municipal “Failure to Comply” charge, which appears to be
facially unconstitutional in part, and is frequently abused in practice. FPD also relies on a
system of officer-generated arrest orders called “wanteds” that circumvents the warrant system
and poses a significant risk of abuse. The data show, moreover, that FPD misconduct in the area
of stops and arrests disproportionately impacts African Americans.

a. FPD Officers Frequently Detain People Without Reasonable Suspicion and
Arrest People Without Probable Cause

The Fourth Amendment protects individuals from unreasonable searches and seizures.
Generally, a search or seizure is unreasonable “in the absence of individualized suspicion of
wrongdoing.” City of Indianapolis v. Edmond, 531 U.S. 32, 37 (2000). The Fourth Amendment
permits law enforcement officers to briefly detain individuals for investigative purposes if the
officers possess reasonable suspicion that criminal activity is afoot. Terry v. Ohio, 392 U.S. 1,
21 (1968). Reasonable suspicion exists when an “officer is aware of particularized, objective
facts which, taken together with rational inferences from those facts, reasonably warrant
suspicion that a crime is being committed.” United States v. Givens, 763 F.3d 987, 989 (8th Cir.
2014) (internal quotation marks omitted). In addition, if the officer reasonably believes the
person with whom he or she is dealing is armed and dangerous, the officer may conduct a
protective search or frisk of the person’s outer clothing. United States v. Cotter, 701 F.3d 544,
547 (8th Cir. 2012). Such a search is not justified on the basis of “inchoate and unparticularized
suspicion;” rather, the “issue is whether a reasonably prudent man in the circumstances would be
warranted in the belief that his safety or that of others was in danger.” Id. (quoting Terry, 392
U.S. at 27). For an arrest to constitute a reasonable seizure under the Fourth Amendment, it must
be supported by probable cause, which exists only if “the totality of facts based on reasonably
trustworthy information would justify a prudent person in believing the individual arrested had

3 FPD policy states that “[o]fficers should document” all field contacts and field interrogation “relevant to criminal
activity and identification of criminal suspects on the appropriate Department approved computer entry forms.”
FPD General Order 407.00. Policy requires that a “Field Investigation Report” be completed for persons and
vehicles “in all instances when an officer feels” that the subject “may be in the area for a questionable or suspicious
purpose.” FPD General Order 422.01. In practice, however, FPD officers do not reliably document field contacts,
particularly of pedestrians, and the department does not evaluate such field contacts.

16



committed an offense at the time of the arrest.” Stoner v. Watlingten, 735 F.3d 799, 803 (8th Cir.
2013).

Under Missouri law, when making an arrest, “[t]he officer must inform the defendant by
what authority he acts, and must also show the warrant if required.” Mo. Rev. Stat. § 544.180.
In reviewing FPD records, we found numerous incidents in which—based on the officer’s own
description of the detention—an officer detained an individual without articulable reasonable
suspicion of criminal activity or arrested a person without probable cause. In none of these cases
did the officer explain or justify his conduct.

For example, in July 2013 police encountered an African-American man in a parking lot
while on their way to arrest someone else at an apartment building. Police knew that the
encountered man was not the person they had come to arrest. Nonetheless, without even
reasonable suspicion, they handcuffed the man, placed him in the back of a patrol car, and ran his
record. It turned out he was the intended arrestee’s landlord. The landlord went on to help the
police enter the person’s unit to effect the arrest, but he later filed a complaint alleging racial
discrimination and unlawful detention. Ignoring the central fact that they had handcuffed a man
and put him in a police car despite having no reason to believe he had done anything wrong, a
sergeant vigorously defended FPD’s actions, characterizing the detention as “minimal” and
pointing out that the car was air conditioned. Even temporary detention, however, constitutes a
deprivation of liberty and must be justified under the Fourth Amendment. Whren v. United
States, 517 U.S. 806, 809-10 (1996).

Many of the unlawful stops we found appear to have been driven, in part, by an officer’s
desire to check whether the subject had a municipal arrest warrant pending. Several incidents
suggest that officers are more concerned with issuing citations and generating charges than with
addressing community needs. In October 2012, police officers pulled over an African-American
man who had lived in Ferguson for 16 years, claiming that his passenger-side brake light was
broken. The driver happened to have replaced the light recently and knew it to be functioning
properly. Nonetheless, according to the man’s written complaint, one officer stated, “let’s see
how many tickets you’re going to get,” while a second officer tapped his Electronic Control
Weapon (“ECW?) on the roof of the man’s car. The officers wrote the man a citation for “tail
light/reflector/license plate light out.” They refused to let the man show them that his car’s
equipment was in order, warning him, “don’t you get out of that car until you get to your house.”
The man, who believed he had been racially profiled, was so upset that he went to the police
station that night to show a sergeant that his brakes and license plate light worked.

At times, the constitutional violations are even more blatant. An African-American man
recounted to us an experience he had while sitting at a bus stop near Canfield Drive. According
to the man, an FPD patrol car abruptly pulled up in front of him. The officer inside, a patrol
lieutenant, rolled down his window and addressed the man:

Lieutenant:  Get over here.

Bus Patron:  Me?

Lieutenant:  Get the f*** over here. Yeah, you.
Bus Patron:  Why? What did | do?
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Lieutenant:  Give me your ID.
Bus Patron:  Why?
Lieutenant:  Stop being a smart ass and give me your ID.

The lieutenant ran the man’s name for warrants. Finding none, he returned the ID and said, “get
the hell out of my face.” These allegations are consistent with other, independent allegations of
misconduct that we heard about this particular lieutenant, and reflect the routinely disrespectful
treatment many African Americans say they have come to expect from Ferguson police. That a
lieutenant with supervisory responsibilities allegedly engaged in this conduct is further cause for
concern.

This incident is also consistent with a pattern of suspicionless, legally unsupportable
stops we found documented in FPD’s records, described by FPD as “ped checks” or “pedestrian
checks.” Though at times officers use the term to refer to reasonable-suspicion-based pedestrian
stops, or “Terry stops,” they often use it when stopping a person with no objective, articulable
suspicion. For example, one night in December 2013, officers went out and “ped. checked those
wandering around” in Ferguson’s apartment complexes. In another case, officers responded to a
call about a man selling drugs by stopping a group of six African-American youths who, due to
their numbers, did not match the facts of the call. The youths were “detained and ped checked.”
Officers invoke the term “ped check” as though it has some unique constitutional legitimacy. It
does not. Officers may not detain a person, even briefly, without articulable reasonable
suspicion. Terry, 392 U.S. at 21. To the extent that the words “ped check” suggest otherwise,
the terminology alone is dangerous because it threatens to confuse officers’ understanding of the
law. Moreover, because FPD does not track or analyze pedestrian Terry stops—whether termed
“ped checks” or something else—in any reliable way, they are especially susceptible to
discriminatory or otherwise unlawful use.

As with its pattern of unconstitutional stops, FPD routinely makes arrests without
probable cause. Frequently, officers arrest people for conduct that plainly does not meet the
elements of the cited offense. For example, in November 2013, an officer approached five
African-American young people listening to music in a car. Claiming to have smelled
marijuana, the officer placed them under arrest for disorderly conduct based on their “gathering
in a group for the purposes of committing illegal activity.” The young people were detained and
charged—some taken to jail, others delivered to their parents—despite the officer finding no
marijuana, even after conducting an inventory search of the car. Similarly, in February 2012, an
officer wrote an arrest notification ticket for Peace Disturbance for “loud music” coming from a
car. The arrest ticket appears unlawful as the officer did not assert, and there is no other
indication, that a third party was disturbed by the music—an element of the offense. See
Ferguson Mun. Code § 29-82 (prohibiting certain conduct that “unreasonably and knowingly
disturbs or alarms another person or persons”). Nonetheless, a supervisor approved it. These
warrantless arrests violated the Fourth Amendment because they were not based on probable
cause. See Virginia v. Moore, 553 U.S. 164, 173 (2008).

While the record demonstrates a pattern of stops that are improper from the beginning, it

also exposes encounters that start as constitutionally defensible but quickly cross the line. For
example, in the summer of 2012, an officer detained a 32-year-old African-American man who
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was sitting in his car cooling off after playing basketball. The officer arguably had grounds to
stop and question the man, since his windows appeared more deeply tinted than permitted under
Ferguson’s code. Without cause, the officer went on to accuse the man of being a pedophile,
prohibit the man from using his cell phone, order the man out of his car for a pat-down despite
having no reason to believe he was armed, and ask to search his car. When the man refused,
citing his constitutional rights, the officer reportedly pointed a gun at his head, and arrested him.
The officer charged the man with eight different counts, including making a false declaration for
initially providing the short form of his first name (e.g., “Mike” instead of “Michael”) and an
address that, although legitimate, differed from the one on his license. The officer also charged
the man both with having an expired operator’s license, and with having no operator’s license in
possession. The man told us he lost his job as a contractor with the federal government as a
result of the charges.

b. FPD Officers Routinely Abuse the “Failure to Comply” Charge

One area of FPD activity deserves special attention for its frequency of Fourth
Amendment violations: enforcement of Ferguson’s Failure to Comply municipal ordinance.*
Ferguson Mun. Code § 29-16. Officers rely heavily on this charge to arrest individuals who do
not do what they ask, even when refusal is not a crime. The offense is typically charged under
one of two subsections. One subsection prohibits disobeying a lawful order in a way that hinders
an officer’s duties, § 29-16(1); the other requires individuals to identify themselves, § 29-16(2).
FPD engages in a pattern of unconstitutional enforcement with respect to both, resulting in many
unlawful arrests.

i.  Improper Enforcement of Code Provision Prohibiting Disobeying a
Lawful Order

Officers frequently arrest individuals under Section 29-16(1) on facts that do not meet the
provision’s elements. Section 29-16(1) makes it unlawful to “[f]ail to comply with the lawful
order or request of a police officer in the discharge of the officer’s official duties where such
failure interfered with, obstructed or hindered the officer in the performance of such duties.”
Many cases initiated under this provision begin with an officer ordering an individual to stop
despite lacking objective indicia that the individual is engaged in wrongdoing. The order to stop
is not a “lawful order” under those circumstances because the officer lacks reasonable suspicion
that criminal activity is afoot. See United States v. Brignoni-Ponce, 422 U.S. 873, 882-83
(1975); United States v. Jones, 606 F.3d 964, 967-68 (8th Cir. 2010). Nonetheless, when
individuals do not stop in those situations, FPD officers treat that conduct as a failure to comply
with a lawful order, and make arrests. Such arrests violate the Fourth Amendment because they
are not based on probable cause that the crime of Failure to Comply has been committed.
Dunaway v. New York, 442 U.S. 200, 208 (1979).

FPD officers apply Section 29-16(1) remarkably broadly. In an incident from August
2010, an officer broke up an altercation between two minors and sent them back to their homes.
The officer ordered one to stay inside her residence and the other not to return to the first’s

" FPD officers are not consistent in how they label this charge in their reports. They refer to violations of Section
29-16 as both “Failure to Comply” and “Failure to Obey.” This report refers to all violations of this code provision
as “Failure to Comply.”
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residence. Later that day, the two minors again engaged in an altercation outside the first
minor’s residence. The officer arrested both for Failure to Comply with the earlier orders. But
Section 29-16(1) does not confer on officers the power to confine people to their homes or keep
them away from certain places based solely on their verbal orders. At any rate, the facts of this
incident do not satisfy the statute for another reason: there was no evidence that the failure to
comply “interfered with, obstructed or hindered the officer in the performance” of official duties.
8 29-16(1). The officer’s arrest of the two minors for Failure to Comply without probable cause
of all elements of the offense violated the Fourth Amendment.

ii. Improper Enforcement of Code Provision Requiring Individuals to
Identify Themselves to a Police Officer

FPD’s charging under Section 29-16(2) also violates the Constitution. Section 29-16(2)
makes it unlawful to “[f]ail to give information requested by a police officer in the discharge of
his/her official duties relating to the identity of such person.” This provision, a type of “stop-
and-identify” law, is likely unconstitutional under the void-for-vagueness doctrine. It is also
unconstitutional as typically applied by FPD.

As the Supreme Court has explained, the void-for-vagueness doctrine “requires that a
penal statute define the criminal offense with sufficient definiteness that ordinary people can
understand what conduct is prohibited and in a manner that does not encourage arbitrary and
discriminatory enforcement.” Kolender v. Lawson, 461 U.S. 352, 357 (1983). In Kolender, the
Supreme Court invalidated a California stop-and-identify law as unconstitutionally vague
because its requirement that detained persons give officers “credible and reliable” identification
provided no standard for what a suspect must do to comply with it. Instead, the law “vest[ed]
complete discretion in the hands of the police” to determine whether a person had provided
sufficient identity information, which created a “potential for arbitrarily suppressing First
Amendment liberties” and “the constitutional right to freedom of movement.” Id. at 358. The
Eighth Circuit has applied the doctrine numerous times. In Fields v. City of Omaha, 810 F.2d
830 (8th Cir. 1987), the court struck down a city ordinance that required a person to “identify
himself” because it did not make definite what would suffice for identification and thereby
provided no “standard to guide the police officer’s discretionary assessment” or “prevent
arbitrary and discriminatory law enforcement.” Id. at 833-34; see also Stahl v. City of St. Louis,
687 F.3d 1038, 1040 (8th Cir. 2012) (holding that an ordinance prohibiting conduct that would
impede traffic was unconstitutionally vague under the Due Process Clause because it “may fail to
provide the kind of notice that will enable ordinary people to understand what conduct it
prohibits™) (internal quotation marks omitted).

Under these binding precedents, Ferguson’s stop-and-identify law appears to be
unconstitutionally vague because the term “information . . . relating to the identity of such
person” in Section 29-16(2) is not defined. Neither the ordinance nor any court has narrowed
that language. Cf. Hiibel v. Sixth Judicial Dist. Ct. of Nevada, 542 U.S. 177, 188-89 (2004)
(upholding stop-and-identify law that was construed by the state supreme court to require only
that a suspect provide his name). As a consequence, the average person has no understanding of
precisely how much identity information, and what kind, he or she must provide when an FPD
officer demands it; nor do officers. Indeed, we are aware of several people who were asked to
provide their Social Security numbers, including one man who was arrested after refusing to do
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so. Given that the ordinance appears to lend itself to such arbitrary enforcement, Section 29-
16(2) is likely unconstitutional on its face.*®

Even apart from the facial unconstitutionality of the statute, the evidence is clear that
FPD’s enforcement of Section 29-16(2) is unconstitutional in its application. Stop-and-identify
laws stand in tension with the Supreme Court’s admonition that a person approached by a police
officer “need not answer any question put to him; indeed, he may decline to listen to the
questions at all and may go on his way.” Florida v. Royer, 460 U.S. 491, 497-98 (1983). For
this reason, the Court has held that an officer cannot require a person to identify herself unless
the officer first has reasonable suspicion to initiate the stop. See Brown v. Texas, 443 U.S. 47,
52-53 (1979) (holding that the application of a Texas statute that criminalized refusal to provide
a name and address to a peace officer violated the Fourth Amendment where the officer lacked
reasonable suspicion of criminal activity); see also Hiibel, 542 U.S. at 184 (deeming the
reasonable suspicion requirement a “constitutional limitation[]”” on stop-and-identify statutes).
FPD officers, however, routinely arrest individuals under Section 29-16(2) for failure to identify
themselves despite lacking reasonable suspicion to stop them in the first place.

For example, in an October 2011 incident, an officer arrested two sisters who were
backing their car into their driveway. The officer claimed that the car had been idling in the
middle of the street, warranting investigation, while the women claim they had pulled up outside
their home to drop someone off when the officer arrived. In any case, the officer arrested one
sister for failing to provide her identification when requested. He arrested the other sister for
getting out of the car after being ordered to stay inside. The two sisters spent the next three
hours in jail. In a similar incident from December 2011, police officers approached two people
sitting in a car on a public street and asked the driver for identification. When the driver balked,
insisting that he was on a public street and should not have to answer questions, the officers
ordered him out of the car and ultimately charged him with Failure to Comply.

In another case, from March 2013, officers responded to the police station to take custody
of a person wanted on a state warrant. When they arrived, they encountered a different man—
not the subject of the warrant—who happened to be leaving the station. Having nothing to
connect the man to the warrant subject, other than his presence at the station, the officers
nonetheless stopped him and asked that he identify himself. The man asserted his rights, asking
the officers “Why do you need to know?”” and declining to be frisked. When the man then
extended his identification toward the officers, at their request, the officers interpreted his hand
motion as an attempted assault and took him to the ground. Without articulating reasonable
suspicion or any other justification for the initial detention, the officers arrested the man on two
counts of Failure to Comply and two counts of Resisting Arrest.

In our conversations with FPD officers, one officer admitted that when he conducts a
traffic stop, he asks for identification from all passengers as a matter of course. If any refuses, he
considers that to be “furtive and aggressive” conduct and cites—and typically arrests—the

> Other broad quality-of-life ordinances in the Ferguson municipal code, such as the disorderly conduct provision,
may also be vulnerable to attack as unconstitutionally vague or overbroad. See Ferguson Mun. Code § 29-94
(defining disorderly conduct to include the conduct of “[a]ny person, while in a public place, who utters in a loud,
abusive or threatening manner, any obscene words, epithets or similar abusive language”) (emphasis added).
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person for Failure to Comply. The officer thus acknowledged that he regularly exceeds his
authority under the Fourth Amendment by arresting passengers who refuse, as is their right, to
provide identification. See Hiibel, 542 U.S. at 188 (“[A]n officer may not arrest a suspect for
failure to identify himself if the request for identification is not reasonably related to the
circumstances justifying the stop.”); Stufflebeam v. Harris, 521 F.3d 884, 887-88 (8th Cir. 2008)
(holding that the arrest of a passenger for failure to identify himself during a traffic stop violated
the Fourth Amendment where the passenger was not suspected of other criminal activity and his
identification was not needed for officer safety). Further, the officer told us that he was trained
to arrest for this violation.

Good supervision would correct improper arrests by an officer before they became
routine. But in Ferguson, the same dynamics that lead officers to make unlawful stops and
arrests cause supervisors to conduct only perfunctory review of officers’ actions—when they
conduct any review at all. FPD supervisors are more concerned with the number of citations and
arrests officers produce than whether those citations and arrests are lawful or promote public
safety. Internal communications among command staff reveal that FPD for years has failed to
ensure even that officers write their reports and first-line supervisors approve them. In 2010, a
senior police official complained to supervisors that every week reports go unwritten, and
hundreds of reports remain unapproved. “It is time for you to hold your officers accountable,”
he urged them. In 2014, the official had the same complaint, remarking on 600 reports that had
not been approved over a six-month period. Another supervisor remarked that coding errors in
the new records management system is set up “to hide, do away with, or just forget reports,”
creating a heavy administrative burden for supervisors who discover incomplete reports months
after they are created. In practice, not all arrests are given incident numbers, meaning
supervisors may never know to review them. These systemic deficiencies in oversight are
consistent with an approach to law enforcement in which productivity and revenue generation,
rather than lawful policing, are the priority. Thus, even as commanders exhort line supervisors
to more closely supervise officer activity, they perpetuate the dynamics that discourage
meaningful supervision.

c. FPD’s Use of a Police-run “Wanted” System Circumvents Judicial Review
and Poses the Risk of Abuse

FPD and other law enforcement agencies in St. Louis County use a system of “wanteds”
or “stop orders” as a substitute for seeking judicial approval for an arrest warrant. When officers
believe a person has committed a crime but are not able to immediately locate that person, they
can enter a “wanted” into the statewide law enforcement database, indicating to all other law
enforcement agencies that the person should be arrested if located. While wanteds are supposed
to be based on probable cause, see FPD General Order 424.01, they operate as an end-run around
the judicial system. Instead of swearing out a warrant and seeking judicial authorization from a
neutral and detached magistrate, officers make the probable cause determination themselves and
circumvent the courts. Officers use wanteds for serious state-level crimes and minor code
violations alike, including traffic offenses.

FPD command staff express support for the wanted system, extolling the benefits of
being able to immediately designate a person for detention. But this expedience carries
constitutional risks. If officers enter wanteds into the system on less than probable cause, then
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the subsequent arrest would violate the Fourth Amendment. Our interviews with command staff
and officers indicate that officers do not clearly understand the legal authority necessary to issue
a wanted. For example, one veteran officer told us he will put out a wanted “if I do not have
enough probable cause to arrest you.” He gave the example of investigating a car theft. Upon
identifying a suspect, he would put that suspect into the system as wanted “because we do not
have probable cause that he stole the vehicle.” Reflecting the muddled analysis officers may
employ when deciding whether to issue a wanted, this officer concluded, “you have to have
reasonable suspicion and some probable cause to put out a wanted.”

At times, FPD officers use wanteds not merely in spite of a lack of probable cause, but
because they lack probable cause. In December 2014, a Ferguson detective investigating a
shooting emailed a county prosecutor to see if a warrant for a suspect could be obtained, since “a
lot of state agencies won’t act on a wanted.” The prosecutor responded stating that although
“[c]hances are” the crime was committed by the suspect, “we just don’t have enough for a
warrant right now.” The detective responded that he would enter a wanted.

There is evidence that the use of wanteds has resulted in numerous unconstitutional
arrests in Ferguson. Internal communications reveal problems with FPD officers arresting
individuals on wanteds without first confirming that the wanteds are still valid. In 2010, for
instance, an FPD supervisor wrote that “[a]s of late we have had subjects arrested that were
wanted for other agencies brought in without being verified first. You guessed it, come to find
out they were no longer wanted by the agencies and had to be released.” The same supervisor
told us that in 2014 he cleared hundreds of invalid wanteds from the system, some of them over
ten years old, suggesting that invalid wanteds have been an ongoing problem.

Wanteds can also be imprecise, leading officers to arrest in violation of the Fourth
Amendment. For example, in June 2011, officers arrested a man at gunpoint because the car he
was driving had an active wanted “on the vehicle and its occupants” in connection with an
alleged theft. In fact, the theft was alleged to have been committed by the man’s brother.
Nonetheless, according to FPD’s files, the man was arrested solely on the basis of the wanted.

This system creates the risk that wanteds could be used improperly to develop evidence
necessary for arrest rather than to secure a person against whom probable cause already exists.
Several officers described wanteds as an investigatory tool. According to Chief Jackson, “a
wanted allows us to get a suspect in for booking and potential interrogation.” One purpose, he
said, is “to conduct an interview of that person.” While it is perfectly legitimate for officers to
try to obtain statements from persons lawfully detained, it is unconstitutional for them to jail
individuals on less than probable cause for that purpose. Dunaway, 442 U.S. at 216. One senior
supervisor acknowledged that wanteds could be abused. He agreed that the potential exists, for
example, for an officer to pressure a subject into speaking voluntarily to avoid being arrested.
These are risks that the judicially-reviewed warrant process is meant to avoid.

Compounding our concern is the minimal training and supervision provided on when to
issue a wanted, and the lack of any meaningful oversight to detect and respond to improperly
issued wanteds. Some officers told us that they may have heard about wanteds in the training
academy. Others said that they received no formal training on wanteds and learned about them
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from their field training officers. As for supervision, officers are supposed to get authorization
from their supervisors before entering a wanted into a law enforcement database. They
purportedly do this by providing the factual basis for probable cause to their supervisors, orally
or in their written reports. However, several supervisors and officers we spoke with
acknowledged that this supervisory review routinely does not happen. Further, the supervisors
we interviewed told us that they had never declined to authorize a wanted.

Finally, a Missouri appellate court has highlighted the constitutional risks of relying on a
wanted as the basis for an arrest. In State v. Carroll, 745 S.W.2d 156 (Mo. Ct. App. 1987), the
court held that a robbery suspect was arrested without probable cause when Ferguson and St.
Louis police officers picked him up on a wanted for leaving the scene of an accident. 1d. at 158.
The officers then interrogated him three times at two different police stations, and he eventually
made incriminating statements. Despite the existence of a wanted, the court deemed the initial
arrest unconstitutional because “[t]he record . . . fail[ed] to show any facts known to the police at
the time of the arrest to support a reasonable belief that defendant had committed a crime.” 1d.
Carroll highlights the fact that wanteds do not confer an authority equal to a judicial arrest
warrant. Rather, the Carroll court’s holding suggests that wanteds may be of unknown
reliability and thus insufficient to permit custodial detention under the Fourth Amendment. See
also Steven J. Mulroy, “Hold” On: The Remarkably Resilient, Constitutionally Dubious 48-
Hour Hold, 63 Case W. Res. L. Rev. 815, 823, 842-45 (2013) (observing that one problem with
police “holds” is that, although they require probable cause, “in practice they often lack it”).

We received complaints from FPD officers that the County prosecutor’s office is too
restrictive in granting warrant requests, and that this has necessitated the wanted practice. This
investigation did not determine whether the St. Louis County prosecutor is overly restrictive or
appropriately cautious in granting warrant requests. What is clear, however, is that current FPD
practices have resulted in wanteds being issued and executed without legal basis.

2. FPD Engages in a Pattern of First Amendment Violations

FPD’s approach to enforcement results in violations of individuals’ First Amendment
rights. FPD arrests people for a variety of protected conduct: people are punished for talking
back to officers, recording public police activities, and lawfully protesting perceived injustices.

Under the Constitution, what a person says generally should not determine whether he or
she is jailed. Police officers cannot constitutionally make arrest decisions based on individuals’
verbal expressions of disrespect for law enforcement, including use of foul language. Buffkins v.
City of Omaha, 922 F.2d 465, 472 (8th Cir. 1990) (holding that officers violated the Constitution
when they arrested a woman for disorderly conduct after she called one an “asshole,” especially
since “police officers are expected to exercise greater restraint in their response than the average
citizen”); Copeland v. Locke, 613 F.3d 875, 880 (8th Cir. 2010) (holding that the First
Amendment prohibited a police chief from arresting an individual who pointed at him and told
him “move the f*****g car,” even if the comment momentarily distracted the chief from a
routine traffic stop); Gorra v. Hanson, 880 F.2d 95, 100 (8th Cir. 1989) (holding that arresting a
person in retaliation for making a statement “constitutes obvious infringement” of the First
Amendment). As the Supreme Court has held, “the First Amendment protects a significant
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amount of verbal criticism and challenge directed at police officers.” City of Houston, Tex. v.
Hill, 482 U.S. 451, 461 (1987) (striking down as unconstitutionally overbroad a local ordinance
that criminalized interference with police by speech).

In Ferguson, however, officers frequently make enforcement decisions based on what
subjects say, or how they say it. Just as officers reflexively resort to arrest immediately upon
noncompliance with their orders, whether lawful or not, they are quick to overreact to challenges
and verbal slights. These incidents—sometimes called “contempt of cop” cases—are propelled
by officers’ belief that arrest is an appropriate response to disrespect. These arrests are typically
charged as a Failure to Comply, Disorderly Conduct, Interference with Officer, or Resisting
Arrest.

For example, in July 2012, a police officer arrested a business owner on charges of
Interfering in Police Business and Misuse of 911 because she objected to the officer’s detention
of her employee. The officer had stopped the employee for “walking unsafely in the street” as he
returned to work from the bank. According to FPD records, the owner “became verbally
involved,” came out of her shop three times after being asked to stay inside, and called 911 to
complain to the Police Chief. The officer characterized her protestations as interference and
arrested her inside her shop.'® The arrest violated the First Amendment, which “does not allow
such speech to be made a crime.” Hill, 482 U.S. at 462. Indeed, the officer’s decision to arrest
the woman after she tried to contact the Police Chief suggests that he may have been retaliating
against her for reporting his conduct.

Officers in Ferguson also use their arrest power to retaliate against individuals for using
language that, while disrespectful, is protected by the Constitution. For example, one afternoon
in September 2012, an officer stopped a 20-year-old African-American man for dancing in the
middle of a residential street. The officer obtained the man’s identification and ran his name for
warrants. Finding none, he told the man he was free to go. The man responded with profanities.
When the officer told him to watch his language and reminded him that he was not being
arrested, the man continued using profanity and was arrested for Manner of Walking in
Roadway.

In February 2014, officers responded to a group of African-American teenage girls “play
fighting” (in the words of the officer) in an intersection after school. When one of the
schoolgirls gave the middle finger to a white witness who had called the police, an officer
ordered her over to him. One of the girl’s friends accompanied her. Though the friend had the
right to be present and observe the situation—indeed, the offense reports include no facts
suggesting a safety concern posed by her presence—the officers ordered her to leave and then
attempted to arrest her when she refused. Officers used force to arrest the friend as she pulled
away. When the first girl grabbed an officer’s shoulder, they used force to arrest her, as well.

' The ordinance on interfering with arrest, detention, or stop, Ferguson Mun. Code § 29-17, does not actually
permit arrest unless the subject uses or threatens violence, which did not occur here. Another code provision the
officer may have relied on, § 29-19, is likely unconstitutionally overbroad because it prohibits obstruction of
government operations “in any manner whatsoever.” See Hill, 482 U.S. at 455, 462, 466 (invalidating ordinance
that made it unlawful to “in any manner oppose, molest, abuse, or interrupt any policeman in the execution of his
duty”).
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Officers charged the two teenagers with a variety of offenses, including: Disorderly Conduct for
giving the middle finger and using obscenities; Manner of Walking for being in the street;
Failure to Comply for staying to observe; Interference with Officer; Assault on a Law
Enforcement Officer; and Endangering the Welfare of a Child (themselves and their
schoolmates) by resisting arrest and being involved in disorderly conduct. This incident
underscores how officers’ unlawful response to activity protected by the First Amendment can
quickly escalate to physical resistance, resulting in additional force, additional charges, and
increasing the risk of injury to officers and members of the public alike.

These accounts are drawn entirely from officers’ own descriptions, recorded in offense
reports. That FPD officers believe criticism and insolence are grounds for arrest, and that
supervisors have condoned such unconstitutional policing, reflects intolerance for even lawful
opposition to the exercise of police authority. These arrests also reflect that, in FPD, many
officers have no tools for de-escalating emotionally charged scenes, even though the ability of a
police officer to bring calm to a situation is a core policing skill.

FPD officers also routinely infringe on the public’s First Amendment rights by
preventing people from recording their activities. The First Amendment “prohibit[s] the
government from limiting the stock of information from which members of the public may
draw.” First Nat’l Bank v. Belloti, 435 U.S. 765, 783 (1978). Applying this principle, the
federal courts of appeal have held that the First Amendment “unambiguously” establishes a
constitutional right to videotape police activities. Glik v. Cunniffe, 655 F.3d 78, 82 (1st Cir.
2011); see also ACLU v. Alvarez, 679 F.3d 583, 600 (7th Cir. 2012) (issuing a preliminary
injunction against the use of a state eavesdropping statute to prevent the recording of public
police activities); Fordyce v. City of Seattle, 55 F.3d 436, 439 (9th Cir. 1995) (recognizing a First
Amendment right to film police carrying out their public duties); Smith v. City of Cumming, 212
F.3d 1332, 1333 (11th Cir. 2000) (recognizing a First Amendment right “to photograph or
videotape police conduct”). Indeed, as the ability to record police activity has become more
widespread, the role it can play in capturing questionable police activity, and ensuring that the
activity is investigated and subject to broad public debate, has become clear. Protecting civilian
recording of police activity is thus at the core of speech the First Amendment is intended to
protect. Cf. Branzburg v. Hayes, 408 U.S. 665, 681 (1972) (First Amendment protects “news
gathering”); Mills v. Alabama, 384 U.S. 214, 218 (1966) (news gathering enhances “free
discussion of governmental affairs”). “In a democracy, public officials have no general privilege
to avoid publicity and embarrassment by preventing public scrutiny of their actions.” Walker v.
City of Pine Bluff, 414 F.3d 989, 992 (8th Cir. 2005).

In Ferguson, however, officers claim without any factual support that the use of camera
phones endangers officer safety. Sometimes, officers offer no rationale at all. Our conversations
with community members and review of FPD records found numerous violations of the right to
record police activity. In May 2014, an officer pulled over an African-American woman who
was driving with her two sons. During the traffic stop, the woman’s 16-year-old son began
recording with his cell phone. The officer ordered him to put down the phone and refrain from
using it for the remainder of the stop. The officer claimed this was “for safety reasons.” The
situation escalated, apparently due to the officer’s rudeness and the woman’s response.
According to the 16 year old, he began recording again, leading the officer to wrestle the phone
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from him. Additional officers arrived and used force to arrest all three civilians under disputed
circumstances that could have been clarified by a video recording.

In June 2014, an African-American couple who had taken their children to play at the
park allowed their small children to urinate in the bushes next to their parked car. An officer
stopped them, threatened to cite them for allowing the children to “expose themselves,” and
checked the father for warrants. When the mother asked if the officer had to detain the father in
front of the children, the officer turned to the father and said, “you’re going to jail because your
wife keeps running her mouth.” The mother then began recording the officer on her cell phone.
The officer became irate, declaring, “you don’t videotape me!” As the officer drove away with
the father in custody for “parental neglect,” the mother drove after them, continuing to record.
The officer then pulled over and arrested her for traffic violations. When the father asked the
officer to show mercy, he responded, “no more mercy, since she wanted to videotape,” and
declared “nobody videotapes me.” The officer then took the phone, which the couple’s daughter
was holding. After posting bond, the couple found that the video had been deleted.

A month later, the same officer pulled over a truck hauling a trailer that did not have
operating tail lights. The officer asked for identification from all three people inside, including a
54-year-old white man in the passenger seat who asked why. “You have to have a reason. This
is a violation of my Fourth Amendment rights,” he asserted. The officer, who characterized the
man’s reaction as “suspicious,” responded, “the reason is, if you don’t hand it to me, I’ll arrest
you.” The man provided his identification. The officer then asked the man to move his cell
phone from his lap to the dashboard, “for my safety.” The man said, “oOkay, but I’'m going to
record this.” Due to nervousness, he could not open the recording application and quickly placed
the phone on the dash. The officer then announced that the man was under arrest for Failure to
Comply. At the end of the traffic stop, the officer gave the driver a traffic citation, indicated at
the other man, and said, “you’re getting this ticket because of him.” Upon bringing that man to
the jail, someone asked the officer what offense the man had committed. The officer responded,
“he’s one of those guys who watches CNBC too much about his rights.” The man did not say
anything else, fearing what else the officer might be capable of doing. He later told us, “I never
dreamed I could end up in jail for this. I’m scared of driving through Ferguson now.”

The Ferguson Police Department’s infringement of individuals’ freedom of speech and
right to record has been highlighted in recent months in the context of large-scale public protest.
In November 2014, a federal judge entered a consent order prohibiting Ferguson officers from
interfering with individuals’ rights to lawfully and peacefully record public police activities.
That same month, the City settled another suit alleging that it had abused its loitering ordinance,
Mun. Code § 29-89, to arrest people who were protesting peacefully on public sidewalks.

Despite these lawsuits, it appears that FPD continues to interfere with individuals’ rights
to protest and record police activities. On February 9, 2015, several individuals were protesting
outside the Ferguson police station on the six-month anniversary of Michael Brown’s death.
According to protesters, and consistent with several video recordings from that evening, the
protesters stood peacefully in the police department’s parking lot, on the sidewalks in front of it,
and across the street. Video footage shows that two FPD vehicles abruptly accelerated from the
police parking lot into the street. An officer announced, “everybody here’s going to jail,”
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causing the protesters to run. Video shows that as one man recorded the police arresting others,
he was arrested for interfering with police action. Officers pushed him to the ground, began
handcuffing him, and announced, “stop resisting or you’re going to get tased.” It appears from
the video, however, that the man was neither interfering nor resisting. A protester in a
wheelchair who was live streaming the protest was also arrested. Another officer moved several
people with cameras away from the scene of the arrests, warning them against interfering and
urging them to back up or else be arrested for Failure to Obey. The sergeant shouted at those
filming that they would be arrested for Manner of Walking if they did not back away out of the
street, even though it appears from the video recordings that the protesters and those recording
were on the sidewalk at most, if not all, times. Six people were arrested during this incident. It
appears that officers’ escalation of this incident was unnecessary and in response to derogatory
comments written in chalk on the FPD parking lot asphalt and on a police vehicle.

FPD’s suppression of speech reflects a police culture that relies on the exercise of police
power—however unlawful—to stifle unwelcome criticism. Recording police activity and
engaging in public protest are fundamentally democratic enterprises because they provide a
check on those “who are granted substantial discretion that may be misused to deprive
individuals of their liberties.” Glik, 655 F.3d at 82. Even profane backtalk can be a form of
dissent against perceived misconduct. In the words of the Supreme Court, “[t]he freedom of
individuals verbally to oppose or challenge police action without thereby risking arrest is one of
the principal characteristics by which we distinguish a free nation from a police state.” Hill, 482
U.S. at 463. Ideally, officers would not encounter verbal abuse. Communities would encourage
mutual respect, and the police would likewise exhibit respect by treating people with dignity.
But, particularly where officers engage in unconstitutional policing, they only exacerbate
community opposition by quelling speech.

3. FPD Engages in a Pattern of Excessive Force in Violation of the Fourth
Amendment

FPD engages in a pattern of excessive force in violation of the Fourth Amendment.
Many officers are quick to escalate encounters with subjects they perceive to be disobeying their
orders or resisting arrest. They have come to rely on ECWs, specifically Tasers®, where less
force—or no force at all—would do. They also release canines on unarmed subjects
unreasonably and before attempting to use force less likely to cause injury. Some incidents of
excessive force result from stops or arrests that have no basis in law. Others are punitive and
retaliatory. In addition, FPD records suggest a tendency to use unnecessary force against
vulnerable groups such as people with mental health conditions or cognitive disabilities, and
juvenile students. Furthermore, as discussed in greater detail in Part 111.C. of this report,
Ferguson’s pattern of using excessive force disproportionately harms African-American
members of the community. The overwhelming majority of force—almost 90%—is used against
African Americans.

The use of excessive force by a law enforcement officer violates the Fourth Amendment.
Graham v. Conner, 490 U.S. 386, 394 (1989); Atkinson v. City of Mountain View, Mo., 709 F.3d
1201, 1207-09 (8th Cir. 2013). The constitutionality of an officer’s use of force depends on
whether the officer’s conduct was “‘objectively reasonable’ in light of the facts and
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circumstances,” which must be assessed “from the perspective of a reasonable officer on the
scene, rather than with the 20/20 vision of hindsight.” Graham, 490 U.S. at 396. Relevant
considerations include “the severity of the crime at issue, whether the suspect poses an
immediate threat to the safety of the officers or others, and whether he is actively resisting arrest
or attempting to evade arrest by flight.” 1d.; Johnson v. Caroll, 658 F.3d 819, 826 (8th Cir.
2011).

FPD also imposes limits on officers’ use of force through department policies. The use-
of-force policy instituted by Chief Jackson in 2010 states that “force may not be resorted to
unless other reasonable alternatives have been exhausted or would clearly be ineffective under a
particular set of circumstances.” FPD General Order 410.01. The policy also sets out a use-of-
force continuum, indicating the force options permitted in different circumstances, depending on
the level of resistance provided by a suspect. FPD General Order 410.08.

FPD’s stated practice is to maintain use-of-force investigation files for all situations in
which officers use force. We reviewed the entire set of force files provided by the department
for the period of January 1, 2010 to September 8, 2014.1" Setting aside the killing of animals
(e.g., dogs, injured deer) and three instances in which the subject of the use of force was not
identified, FPD provided 151 files. We also reviewed related documentation regarding canine
deployments. Our finding that FPD force is routinely unreasonable and sometimes clearly
punitive is drawn largely from FPD’s documentation; that is, from officers’ own words.

a. FPD’s Use of Electronic Control Weapons Is Unreasonable

FPD’s pattern of excessive force includes using ECWSs in a manner that is
unconstitutional, abusive, and unsafe. For example, in August 2010, a lieutenant used an ECW
in drive-stun mode against an African-American woman in the Ferguson City Jail because she
had refused to remove her bracelets.”® The lieutenant resorted to his ECW even though there
were five officers present and the woman posed no physical threat.

Similarly, in November 2013, a correctional officer fired an ECW at an African-
American woman’s chest because she would not follow his verbal commands to walk toward a
cell. The woman, who had been arrested for driving while intoxicated, had yelled an insulting
remark at the officer, but her conduct amounted to verbal noncompliance or passive resistance at
most. Instead of attempting hand controls or seeking assistance from a state trooper who was
also present, the correctional officer deployed the ECW because the woman was “not doing as
she was told.” When another FPD officer wrote up the formal incident report, the reporting
officer wrote that the woman “approached [the correctional officer] in a threatening manner.”
This “threatening manner” allegation appears nowhere in the statements of the correctional

7 This set, however, did not include any substantive information on the August 9, 2014 shooting of Michael Brown
by Officer Darren Wilson. That incident is being separately investigated by the Criminal Section of the Civil Rights
Division and the U.S. Attorney’s Office for the Eastern District of Missouri.

8 ECWs have two modes. In dart mode, an officer fires a cartridge that sends two darts or prongs into a person’s
body, penetrating the skin and delivering a jolt of electricity of a length determined by the officer. In drive-stun
mode, sometimes referred to as “pain compliance” mode, an officer presses the weapon directly against a person’s
body, pulling the trigger to activate the electricity. Many agencies strictly limit the use of ECWSs in drive-stun mode
because of the potential for abuse.
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officer or witness trooper. The woman was charged with Disorderly Conduct, and the
correctional officer soon went on to become an officer with another law enforcement agency.

These are not isolated incidents. In September 2012, an officer drive-stunned an African-
American woman who he had placed in the back of his patrol car but who had stretched out her
leg to block him from closing the door. The woman was in handcuffs. In May 2013, officers
drive-stunned a handcuffed African-American man who verbally refused to get out of the back
seat of a police car once it had arrived at the jail. The man did not physically resist arrest or
attempt to assault the officers. According to the man, he was also punched in the face and head.
That allegation was neither reported by the involved officers nor investigated by their supervisor,
who dismissed it.

FPD officers seem to regard ECWs as an all-purpose tool bearing no risk. But an
ECW-—an electroshock weapon that disrupts a person’s muscle control, causing involuntary
contractions—can indeed be harmful. The Eighth Circuit Court of Appeals has observed that
ECW-inflicted injuries are “sometimes severe and unexpected.” LaCross v. City of Duluth, 713
F.3d 1155, 1158 (8th Cir. 2013). Electroshock “inflicts a painful and frightening blow, which
temporarily paralyzes the large muscles of the body, rendering the victim helpless.” Hickey v.
Reeder, 12 F.3d 754, 757 (8th Cir. 1993). Guidance produced by the United States Department
of Justice, Office of Community Oriented Policing Services, and the Police Executive Research
Forum in 2011 warns that ECWs are “‘less-lethal’ and not ‘nonlethal weapons’” and “have the
potential to result in a fatal outcome.” 2011 Electronic Control Weapon Guidelines 12 (Police
Executive Research Forum & U.S. Dep’t of Justice Office of Community Oriented Policing
Services, Mar. 2011) (“2011 ECW Guidelines™).

FPD officers’ swift, at times automatic, resort to using ECWs against individuals who
typically have committed low-level crimes and who pose no immediate threat violates the
Constitution. As the Eighth Circuit held in 2011, an officer uses excessive force and violates
clearly established Fourth Amendment law when he deploys an ECW against an individual
whose crime was minor and who is not actively resisting, attempting to flee, or posing any
imminent danger to others. Brown v. City of Golden Valley, 574 F.3d 491, 497-99 (8th Cir.
2011) (upholding the denial of a qualified immunity claim made by an officer who drive-stunned
a woman on her arm for two or three seconds when she refused to hang up her phone despite
being ordered to do so twice); cf. Hickey, 12 F.3d at 759 (finding that the use of a stun gun
against a prisoner for refusing to sweep his cell violated the more deferential Eighth Amendment
prohibition against cruel and unusual punishment). Courts have found that even when a suspect
resists but does so only minimally, the surrounding factors may render the use of an ECW
objectively unreasonable. See Mattos v. Agarano, 661 F.3d 433, 444-46, 448-51 (9th Cir. 2011)
(en banc) (holding in two consolidated cases that minimal defensive resistance—including
stiffening the body to inhibit being pulled from a car, and raising an arm in defense—does not
render using an ECW reasonable where the offense was minor, the subject did not attempt to
flee, and the subject posed no immediate threat to officers); Parker v. Gerrish, 547 F.3d 1, 9-11
(1st Cir. 2008) (upholding a jury verdict of excessive use of force for an ECW use because the
evidence supported a finding that the subject who had held his hands together was not actively
resisting or posing an immediate threat); Casey v. City of Fed. Heights, 509 F.3d 1278, 1282-83
(10th Cir. 2007) (holding that the use of an ECW was not objectively reasonable when the
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subject pulled away from the officer but did not otherwise actively resist arrest, attempt to flee,
or pose an immediate threat).

Indeed, officers’ unreasonable ECW use violates FPD’s own policies. The department
prohibits the use of force unless reasonable alternatives have been exhausted or would clearly be
ineffective. FPD General Order 410.01. A separate ECW policy describes the weapon as
“designed to overcome active aggression or overt actions of assault.” FPD General Order
499.00. The policy states that an ECW “will never be deployed punitively or for purposes of
coercion. It is to be used as a way of averting a potentially injurious or dangerous situation.”
FPD General Order 499.04. Despite the existence of clearly established Fourth Amendment case
law and explicit departmental policies in this area, FPD officers routinely engage in the
unreasonable use of ECWSs, and supervisors routinely approve their conduct.

It is in part FPD officers’ approach to policing that leads them to violate the Constitution
and FPD’s own policies. Officers across the country encounter drunkenness, passive defiance,
and verbal challenges. But in Ferguson, officers have not been trained or incentivized to use de-
escalation techniques to avoid or minimize force in these situations. Instead, they respond with
impatience, frustration, and disproportionate force. FPD’s weak oversight of officer use of force,
described in greater detail below, facilitates this abuse. Officers should be required to view the
ECW as one tool among many, and “a weapon of need, not a tool of convenience.” 2011 ECW
Guidelines at 11. Effective policing requires that officers not depend on ECWs, or any type of
force, “at the expense of diminishing the fundamental skills of communicating with subjects and
de-escalating tense encounters.” 1d. at 12.

b. FPD’s Use of Canines on Low-level, Unarmed Offenders Is Unreasonable

FPD engages in a pattern of deploying canines to bite individuals when the articulated
facts do not justify this significant use of force. The department’s own records demonstrate that,
as with other types of force, canine officers use dogs out of proportion to the threat posed by the
people they encounter, leaving serious puncture wounds to nonviolent offenders, some of them
children. Furthermore, in every canine bite incident for which racial information is available, the
subject was African American. This disparity, in combination with the decision to deploy
canines in circumstances with a seemingly low objective threat, suggests that race may play an
impermissible role in officers’ decisions to deploy canines.

FPD currently has four canines, each assigned to a particular canine officer. Under FPD
policy, canines are to be used to locate and apprehend “dangerous offenders.” FPD General
Order 498.00. When offenders are hiding, the policy states, “handlers will not allow their K-9 to
engage a suspect by biting if a lower level of force could reasonably be expected to control the
suspect or allow for the apprehension.” 1d. at 498.06. The policy also permits the use of a
canine, however, when any crime—not just a felony or violent crime—has been committed. 1d.
at 498.05. This permissiveness, combined with the absence of meaningful supervisory review
and an apparent tendency to overstate the threat based on race, has resulted in avoidable dog
bites to low-level offenders when other means of control were available.

In December 2011, officers deployed a canine to bite an unarmed 14-year-old African-
American boy who was waiting in an abandoned house for his friends. Four officers, including a
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canine officer, responded to the house mid-morning after a caller reported that people had gone
inside. Officers arrested one boy on the ground level. Describing the offense as a burglary in
progress even though the facts showed that the only plausible offense was trespassing, the canine
officer’s report stated that the dog located a second boy hiding in a storage closet under the stairs
in the basement. The officer peeked into the space and saw the boy, who was 5’5 and 140
pounds, curled up in a ball, hiding. According to the officer, the boy would not show his hands
despite being warned that the officer would use the dog. The officer then deployed the dog,
which bit the boy’s arm, causing puncture wounds.

According to the boy, with whom we spoke, he never hid in a storage space and he never
heard any police warnings. He told us that he was waiting for his friends in the basement of the
house, a vacant building where they would go when they skipped school. The boy approached
the stairs when he heard footsteps on the upper level, thinking his friends had arrived. When he
saw the dog at the top of the steps, he turned to run, but the dog quickly bit him on the ankle and
then the thigh, causing him to fall to the floor. The dog was about to bite his face or neck but
instead got his left arm, which the boy had raised to protect himself. FPD officers struck him
while he was on the ground, one of them putting a boot on the side of his head. He recalled the
officers laughing about the incident afterward.

The lack of sufficient documentation or a supervisory force investigation prevents us
from resolving which version of events is more accurate. However, even if the officer’s version
of the force used were accurate, the use of the dog to bite the boy was unreasonable. Though
described as a felony, the facts as described by the officer, and the boy, indicate that this was a
trespass—Kids hanging out in a vacant building. The officers had no factual predicate to believe
the boy was armed. The offense reports document no attempt to glean useful information about
the second boy from the first, who was quickly arrested. By the canine officer’s own account, he
saw the boy in the closet and thus had the opportunity to assess the threat posed by this 5°5” 14
year old. Moreover, there were no exigent circumstances requiring apprehension by dog bite.
Four officers were present and had control of the scene.

There is a recurring pattern of officers claiming they had to use a canine to extract a
suspect hiding in a closed space. The frequency with which this particular rationale is used to
justify dog bites, alongside the conclusory language in the reports, provides cause for concern.
In December 2012, a 16-year-old African-American boy suspected of stealing a car fled from an
officer, jumped several fences, and ran into a vacant house. A second officer arrived with a
canine, which reportedly located the suspect hiding in a closet. Without providing a warning
outside the closet, the officer opened the door and sent in the dog, which bit the suspect and
dragged him out by the legs. This force appears objectively unreasonable. See Kuha v. City of
Minnetonka, 365 F.3d 590, 598 (8th Cir. 2004), abrogated on other grounds by Szabla v. City of
Brooklyn Park, Minn., 486 F.3d 385, 396 (8th Cir. 2007) (en banc) (holding that “a jury could
find it objectively unreasonable to use a police dog trained in the bite and hold method without
first giving the suspect a warning and opportunity for peaceful surrender”). The first officer,
who was also on the scene by this point, deployed his ECW against the suspect three times as the
suspect struggled with the dog, which was still biting him. The offense reports provide only
minimal explanation for why apprehension by dog bite was necessary. The pursuing officer
claimed the suspect had “reached into the front section of his waist area,” but the report does not
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say that he relayed this information to the canine officer, and no weapon was found. Moreover,
given the lack of a warning at the closet, the use of the dog and ECW at the same time, and the
application of three ECW stuns in quick succession, the officers’ conduct raises the possibility
that the force was applied in retaliation for leading officers on a chase.

In November 2013, an officer deployed a canine to bite and detain a fleeing subject even
though the officer knew the suspect was unarmed. The officer deemed the subject, an African-
American male who was walking down the street, suspicious because he appeared to walk away
when he saw the officer. The officer stopped him and frisked him, finding no weapons. The
officer then ran his name for warrants. When the man heard the dispatcher say over the police
radio that he had outstanding warrants—the report does not specify whether the warrants were
for failing to appear in municipal court or to pay owed fines, or something more serious—he ran.
The officer followed him and released his dog, which bit the man on both arms. The officer’s
supervisor found the force justified because the officer released the dog “fearing that the subject
was armed,” even though the officer had already determined the man was unarmed.

As these incidents demonstrate, FPD officers’ use of canines to bite people is frequently
unreasonable. Officers command dogs to apprehend by biting even when multiple officers are
present. They make no attempt to slow situations down, creating time to resolve the situation
with lesser force. They appear to use canines not to counter a physical threat but to inflict
punishment. They act as if every offender has a gun, justifying their decisions based on what
might be possible rather than what the facts indicate is likely. Overall, FPD officers’ use of
canines reflects a culture in which officers choose not to use the skills and tactics that could
resolve a situation without injuries, and instead deploy tools and methods that are almost
guaranteed to produce an injury of some type.

FPD’s use of canines is part of its pattern of excessive force in violation of the Fourth
Amendment. In addition, FPD’s use of dog bites only against African-American subjects is
evidence of discriminatory policing in violation of the Fourteenth Amendment and other federal
laws.

c. FPD’s Use of Force Is Sometimes Retaliatory and Punitive

Many FPD uses of force appear entirely punitive. Officers often use force in response to
behavior that may be annoying or distasteful but does not pose a threat. The punitive use of
force by officers is unconstitutional and, in many cases, criminal. See, e.g., Gibson v. County of
Washoe, Nev., 290 F.3d 1175, 1197 (9th Cir. 2002) (“The Due Process clause protects pretrial
detainees from the use of excessive force that amounts to punishment.”); see also 18 U.S.C. §
242 (making willful deprivation of rights under color of law, such as by excessive force, a
federal felony punishable by up to ten years in prison).

We reviewed many incidents in which it appeared that FPD officers used force not to
counter a physical threat but to inflict punishment. The use of canines and ECWs, in particular,
appear prone to such abuse by FPD. In April 2013, for example, a correctional officer deployed
an ECW against an African-American prisoner, delivering a five-second shock, because the man
had urinated out of his cell onto the jail floor. The correctional officer observed the man on his
security camera feed inside the booking office. When the officer came out, some of the urine hit
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his pant leg and, he said, almost caused him to slip. “Due to the possibility of contagion,” the
correctional officer claimed, he deployed his ECW “to cease the assault.” The ECW prongs,
however, both struck the prisoner in the back. The correctional officer’s claim that he deployed
the ECW to stop the ongoing threat of urine is not credible, particularly given that the prisoner
was in his locked cell with his back to the officer at the time the ECW was deployed. Using less-
lethal force to counter urination, especially when done punitively as appears to be the case here,
is unreasonable. See Shumate v. Cleveland, 483 F. App’x 112, 114 (6th Cir. 2012) (affirming
denial of summary judgment on an excessive-force claim against an officer who punched a
handcuffed arrestee in response to being spit on, when the officer could have protected himself
from further spitting by putting the arrestee in the back of a patrol car and closing the door).

d. FPD Use of Force Often Results from Unlawful Arrest and Officer Escalation

A defining aspect of FPD’s pattern of excessive force is the extent to which force results
from unlawful stops and arrests, and from officer escalation of incidents. Too often, officers
overstep their authority by stopping individuals without reasonable suspicion and arresting
without probable cause. Officers frequently compound the harm by using excessive force to
effect the unlawful police action. Individuals encountering police under these circumstances are
confused and surprised to find themselves being detained. They decline to stop or try to walk
away, believing it within their rights to do so. They pull away incredulously, or respond with
anger. Officers tend to respond to these reactions with force.

In January 2013, a patrol sergeant stopped an African-American man after he saw the
man talk to an individual in a truck and then walk away. The sergeant detained the man,
although he did not articulate any reasonable suspicion that criminal activity was afoot. When
the man declined to answer questions or submit to a frisk—which the sergeant sought to execute
despite articulating no reason to believe the man was armed—the sergeant grabbed the man by
the belt, drew his ECW, and ordered the man to comply. The man crossed his arms and objected
that he had not done anything wrong. Video captured by the ECW’s built-in camera shows that
the man made no aggressive movement toward the officer. The sergeant fired the ECW,
applying a five-second cycle of electricity and causing the man to fall to the ground. The
sergeant almost immediately applied the ECW again, which he later justified in his report by
claiming that the man tried to stand up. The video makes clear, however, that the man never
tried to stand—nhe only writhed in pain on the ground. The video also shows that the sergeant
applied the ECW nearly continuously for 20 seconds, longer than represented in his report. The
man was charged with Failure to Comply and Resisting Arrest, but no independent criminal
violation.

In a January 2014 incident, officers attempted to arrest a young African-American man
for trespassing on his girlfriend’s grandparents’ property, even though the man had been invited
into the home by the girlfriend. According to officers, he resisted arrest, requiring several
officers to subdue him. Seven officers repeatedly struck and used their ECWSs against the
subject, who was 5’8" and 170 pounds. The young man suffered head lacerations with
significant bleeding.

In the above examples, force resulted from temporary detentions or attempted arrests for
which officers lacked legal authority. Force at times appeared to be used as punishment for non-
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compliance with an order that lacked legal authority. Even where FPD officers have legal
grounds to stop or arrest, however, they frequently take actions that ratchet up tensions and
needlessly escalate the situation to the point that they feel force is necessary. One illustrative
instance from October 2012 began as a purported check on a pedestrian’s well-being and ended
with the man being taken to the ground, drive-stunned twice, and arrested for Manner of
Walking in Roadway and Failure to Comply. In that case, an African-American man was
walking after midnight in the outer lane of West Florissant Avenue when an officer asked him to
stop. The officer reported that he believed the man might be under the influence of an
“impairing substance.” When the man, who was 5°5” and 135 pounds, kept walking, the officer
grabbed his arm; when the man pulled away, the officer forced him to the ground. Then, for
reasons not articulated in the officer’s report, the officer decided to handcuff the man, applying
his ECW in drive-stun mode twice, reportedly because the man would not provide his hand for
cuffing. The man was arrested but there is no indication in the report that he was in fact
impaired or indeed doing anything other than walking down the street when approached by the
officer.

In November 2011, officers stopped a car for speeding. The two African-American
women inside exited the car and vocally objected to the stop. They were told to get back in the
car. When the woman in the passenger seat got out a second time, an officer announced she was
under arrest for Failure to Comply. This decision escalated into a use of force. According to the
officers, the woman swung her arms and legs, although apparently not at anyone, and then
stiffened her body. An officer responded by drive-stunning her in the leg. The woman was
charged with Failure to Comply and Resisting Arrest.

As these examples demonstrate, a significant number of the documented use-of-force
incidents involve charges of Failure to Comply and Resisting Arrest only. This means that
officers who claim to act based on reasonable suspicion or probable cause of a crime either are
wrong much of the time or do not have an adequate legal basis for many stops and arrests in the
first place. Cf. Lewis v. City of New Orleans, 415 U.S. 130, 136 (1974) (Powell, J., concurring)
(cautioning that an overbroad code ordinance “tends to be invoked only where there is no other
valid basis for arresting an objectionable or suspicious person” and that the “opportunity for
abuse . . . is self-evident”). This pattern is a telltale sign of officer escalation and a strong
indicator that the use of force was avoidable.

e. FPD Officers Have a Pattern of Resorting to Force Too Quickly When
Interacting with VVulnerable Populations

Another dimension of FPD’s pattern of unreasonable force is FPD’s overreliance on force
when interacting with more vulnerable populations, such as people with mental health conditions
or intellectual disabilities and juvenile students.

i. Force Used Against People with Mental Health Conditions or
Intellectual Disabilities

The Fourth Amendment requires that an individual’s mental health condition or
intellectual disability be considered when determining the reasonableness of an officer’s use of
force. See Champion v. Outlook Nashville, Inc., 380 F.3d 893, 904 (6th Cir. 2004) (explaining in
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case concerning use of force against a detainee with autism that “[t]he diminished capacity of an
unarmed detainee must be taken into account when assessing the amount of force exerted”); see
also Phillips v. Community Ins. Corp., 678 F.3d 513, 526 (7th Cir. 2012); Deorle v. Rutherford,
272 F.3d 1272, 1283 (9th Cir. 2001); Giannetti v. City of Stillwater, 216 F. App’x 756, 764 (10th
Cir. 2007). This is because people with such disabilities “may be physically unable to comply
with police commands.” Phillips, 678 F.3d at 526. Our review indicates that FPD officers do
not adequately consider the mental health or cognitive disability of those they suspect of
wrongdoing when deciding whether to use force.

Ferguson is currently in litigation against the estate of a man with mental illness who died
in September 2011 after he had an ECW deployed against him three times for allegedly running
toward an officer while swinging his fist. See Estate of Moore v. Ferguson Police Dep't, No.
4:14-cv-01443 (E.D. Mo. filed Aug. 19, 2014). The man had been running naked through the
streets and pounding on cars that morning while yelling “I am Jesus.” The Eighth Circuit
recently considered a similar set of allegations in De Boise v. Taser Intern., Inc., 760 F.3d 892
(8th Cir. 2014). There, a man suffering from schizophrenia, who had run naked in and out of his
house and claimed to be a god, died after officers used their ECWSs against him multiple times
because he would not stay on the ground. Id. at 897-98. Although the court resolved the case on
qualified immunity grounds without deciding the excessive-force issue, the one judge who
reached that issue opined that the allegations could be sufficient to establish a Fourth
Amendment violation. Id. at 899-900 (Bye, J., dissenting).

In 2013, FPD stopped a man running with a shopping cart because he seemed
“suspicious.” According to the file, the man was “obviously mentally handicapped.” Officers
took the man to the ground and attempted to arrest him for Failure to Comply after he refused to
submit to a pat-down. In the officers’ view, the man resisted arrest by pulling his arms away.
The officers drive-stunned him in the side of the neck. They charged him only with Failure to
Comply and Resisting Arrest. In August 2011, officers used an ECW device against a man with
diabetes who bit an EMT’s hand without breaking the skin. The man had been having seizures
when he did not comply with officer commands.

In August 2010, an officer responded to a call about an African-American man walking
onto the highway and lying down on the pavement. Seeing that the man was sweating, acting
jittery, and had dilated pupils, the officer believed he was on drugs. The man was cooperative at
first but balked, pushing the officer back when the officer tried to handcuff him for safety
reasons. The officer struck the man several times with his Asp® baton—including once in the
head, a form of deadly force—causing significant bleeding. Two other officers then deployed
their ECWs against the man a total of five times.

Jail staff have also reacted to people with mental health conditions by resorting to greater
force than necessary. For example, in July 2011, a correctional officer used an ECW to drive-
stun an African-American male inmate three times after he tried to hang himself with material
torn from a medical dressing and banged his head on the cell wall. That same month, a
correctional officer used an ECW against an African-American inmate with bipolar disorder who
broke the overhead glass light fixture and tried to use it to cut his wrists. According to the
correctional officer, the glass was “safety glass” and could not be used to cut the skin.
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These incidents indicate a pattern of insufficient sensitivity to, and training about, the
limitations of those with mental health conditions or intellectual disabilities. Officers view
mental illness as narcotic intoxication, or worse, willful defiance. They apply excessive force to
such subjects, not accounting for the possibility that the subjects may not understand their
commands or be able to comply with them. And they have been insufficiently trained on tactics
that would minimize force when dealing with individuals who are in mental health crisis or who
have intellectual disabilities.

ii. Force Used Against Students

FPD’s approach to policing impacts how its officers interact with students, as well,
leading them to treat routine discipline issues as criminal matters and to use force when
communication and de-escalation techniques would likely resolve the conflict.

FPD stations two School Resource Officers in the Ferguson-Florissant School District,*
one at Ferguson Middle School and one at McCluer South-Berkeley High School. The stated
mission of the SRO program, according to the memorandum of understanding between FPD and
the school district, is to provide a safe and secure learning environment for students. But that
agreement does not clearly define the SROs’ role or limit SRO involvement in cases of routine
discipline or classroom management. Nor has FPD established such guidance for its SROs or
provided officers with adequate training on engaging with youth in an educational setting. The
result of these failures, combined with FPD’s culture of unreasonable enforcement actions more
generally, is police action that is unreasonable for a school environment.

For example, in November 2013, an SRO charged a ninth grade girl with several
violations after she refused to follow his orders to walk to the principal’s office. The student and
a classmate, both 15-year-old African-American girls, had gotten into a fight during class. When
the officer responded, school staff had the two girls separated in a hallway. One refused the
officer’s order to walk to the principal’s office, instead trying to push past staff toward the other
girl. The officer pushed her backward toward a row of lockers and then announced that she was
under arrest for Failure to Comply. Although the officer agreed not to handcuff her when she
agreed to walk to the principals’ office, he forwarded charges of Failure to Comply, Resisting
Arrest, and Peace Disturbance to the county family court. The other student was charged with
Peace Disturbance.

FPD officers respond to misbehavior common among students with arrest and force,
rather than reserving arrest for cases involving safety threats. As one SRO told us, the arrests he
made during the 2013-14 school year overwhelmingly involved minor offenses—Disorderly
Conduct, Peace Disturbance, and Failure to Comply with instructions. In one case, an SRO
decided to arrest a 14-year-old African-American student at the Ferguson Middle School for
Failure to Comply when the student refused to leave the classroom after getting into a trivial
argument with another student. The situation escalated, resulting in the student being drive-

9 The Ferguson-Florissant School District serves over 11,000 students, about 80% of whom are African American.
See Ferguson-Florissant District Demographic Data 2014 & 2015, Mo. Dep’t of Elementary & Secondary Educ.,
http://mcds.dese.mo.gov/guidedinquiry/Pages/District-and-School-Information.aspx (last visited Feb. 26, 2015).
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stunned with an ECW in the classroom and the school seeking a 180-day suspension for the
student. SROs’ propensity for arresting students demonstrates a lack of understanding of the
negative consequences associated with such arrests. In fact, SROs told us that they viewed
increased arrests in the schools as a positive result of their work. This perspective suggests a
failure of training (including training in mental health, counseling, and the development of the
teenage brain); a lack of priority given to de-escalation and conflict resolution; and insufficient
appreciation for the negative educational and long-term outcomes that can result from treating
disciplinary concerns as crimes and using force on students. See Dear Colleague Letter on the
Nondiscriminatory Administration of School Discipline, U.S. Dep’t of Justice & U.S. Dep’t of
Education, http://www.justice.gov/crt/about/edu/documents/dcl.pdf (2014) (citing research and
providing guidance to public schools on how to comply with federal nondiscrimination law).

f. FPD’s Weak Oversight of Use of Force Reflects its Lack of Concern for
Whether Officer Conduct Is Consistent with the Law or Promotes Police

Legitimacy

FPD’s use-of-force review system is particularly ineffectual. Force frequently is not
reported. When it is, there is rarely any meaningful review. Supervisors do little to no
investigation; either do not understand or choose not to follow FPD’s use-of-force policy in
analyzing officer conduct; rarely correct officer misconduct when they find it; and do not see the
patterns of abuse that are evident when viewing these incidents in the aggregate.

While Chief Jackson implemented new department policies when he joined FPD in 2010,
including on use-of-force reporting and review, these policies are routinely ignored. Under FPD
General Order 410.00, when an officer uses or attempts to use any force, a supervisor must
respond to the scene to investigate. The supervisor must complete a two-page use-of-force
report assessing whether the use of force complied with FPD’s force policy. Additional forms
are required for ECW uses and vehicle pursuits. According to policy and our interviews with
Chief Jackson, a use-of-force packet is assembled—which should include the use-of-force report
and supplemental forms, all police reports, any photographs, and any other supporting
materials—and forwarded up the chain of command to the Chief. The force reporting and
review system is intended to “help identify trends, improve training and officer safety, and
provide timely information for the department addressing use-of-force issues with the public.”
FPD General Order 410.07. The policy even requires that a professional standards officer
conduct an annual review of all force incidents. 1d. These requirements are not adhered to in
practice.

Perhaps the greatest deviation from FPD’s use-of-force policies is that officers frequently
do not report the force they use at all. There are many indications that this underreporting is
widespread. First, we located information in FPD’s internal affairs files indicating instances of
force that were not included in the force files provided by FPD. Second, in reviewing randomly
selected reports from FPD’s records management system, we found several offense reports that
described officers using force with no corresponding use-of-force report. Third, we found
evidence that force had been used but not documented in officers’ workers compensation claims.
Of the nine cases between 2010 and 2014 in which officers claimed injury sustained from using
force on the job, three had no corresponding use-of-force paperwork. Fourth, the set of force
investigations provided by FPD contains lengthy gaps, including six stretches of time ranging
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from two to four months in which no incidents of force are reported. Otherwise, the files
typically reflect between two and six force incidents per month. Fifth, we heard from
community members about uses of force that do not appear within FPD’s records, and we
learned of many uses of force that were never officially reported or investigated from reviewing
emails between FPD supervisors. Finally, FPD’s force files reflect an overrepresentation of
ECW uses—a type of force that creates a physical record (a spent ECW cartridge with
discharged confetti) and that requires a separate form be filled out. It is much easier for officers
to use physical blows and baton strikes without documenting them. Thus, the evidence indicates
that a significant amount of force goes unreported within FPD. This in turn raises the possibility
that the pattern of unreasonable force is even greater than we found.

Even when force is reported, the force review process falls so short of FPD’s policy
requirements that it is ineffective at improving officer safety or ensuring that force is used
properly. First, and most significantly, supervisors almost never actually investigate force
incidents. In almost every case, supervisors appear to view force investigations as a ministerial
task, merely summarizing the involved officers’ version of events and sometimes relying on the
officers’ offense report alone. The supervisory review starts and ends with the presumption that
the officer’s version of events is truthful and that the force was reasonable. AS a consequence,
though contrary to policy, supervisors almost never interview non-police witnesses, such as the
arrestee or any independent witnesses. They do not review critical evidence even when it is
readily available. For example, a significant portion of the documented uses of force occurs at
the Ferguson jail, which employs surveillance cameras to monitor the area. Yet FPD records
provide no indication that a supervisor has ever sought to review the footage for a jail incident.
Nor do supervisors examine ECW camera video, even though it is available in FPD’s newer
model ECWSs. Sometimes, supervisors provide no remarks on the use-of-force report, indicating
simply, “see offense report.”

Our review found the record to be replete with examples of this lack of meaningful
supervisory review of force. For example, the use-of-force report for a May 2013 incident states
that a suspect claims he had an ECW deployed against him and that he was punched in the head
and face. The supervisor concludes simply, “other than the drive stun, no use of force was
performed by the officers.” The report does not clarify what investigation the supervisor did, if
any, to assess the suspect’s allegations, or how he determined that the allegations were false.
Supervisors also fail to provide recommendations for how to ensure officer safety and minimize
the need for force going forward. In January 2014, for instance, a correctional officer used force
to subdue an inmate who tried to escape while the correctional officer was moving the inmate’s
cellmate to another cell without assistance. The supervisor missed the opportunity to
recommend that correctional officers not act alone in such risky situations.

Second, supervisors either do not understand or choose not to follow FPD’s use-of-force
policy. As discussed above, in many of the force incidents we reviewed, it is clear from the
officers’ offense reports that the force used was, at the very least, contrary to FPD policy.
Nonetheless, based on records provided by FPD, it appears that first-line supervisors and the
command staff found all but one of the 151 incidents we reviewed to be within policy. This
includes the instances of unreasonable ECW use discussed above. FPD policy advises that
ECWs are to be used to “overcome active aggression or overt actions of assault.” FPD General
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Order 499.00. They are to be used to “avert[] a potentially injurious or dangerous situation,” and
never “punitively or for purposes of coercion.” FPD General Order 499.04. Simply referring
back to these policies should have made clear to supervisors that the many uses of ECWs against
subjects who were merely argumentative or passively resistant violated policy.

For example, in April 2014, an intoxicated jail detainee climbed up on the bars in his cell
and refused to get down when ordered to by the arresting officer and the correctional officer on
duty. The correctional officer then fired an ECW at him, from outside the closed cell door,
striking the detainee in the chest and causing him to fall to the ground. In addition to being
excessive, this force violated explicit FPD policy that “[p]roper consideration and care should be
taken when deploying the X26 TASER on subjects who are in an elevated position or in other
circumstance where a fall may cause substantial injury or death.” FPD General Order 499.04.
The reviewing supervisor deemed the use of force within policy.

Supervisors seem to believe that any level of resistance justifies any level of force. They
routinely rely on boilerplate language, such as the statement that the subject took “a fighting
stance,” to justify force. Such language is not specific enough to understand the specific
behavior the officer encountered and thus to determine whether the officer’s response was
reasonable. Indeed, a report from September 2010 shows how such terms may obscure what
happened. In that case, the supervisor wrote that the subject “turned to [the officer] in a fighting
stance” even though the officer’s report makes clear that he chased and tackled the subject as the
subject fled. That particular use of force may have been reasonable, but the use-of-force report
reveals how little attention supervisors give to their force investigations. Another common
justification, frequently offered by officers who use ECWs to subdue individuals who do not
readily put their hands behind their back after being put on the ground, is to claim that a subject’s
hands were near his waist, where he might have a weapon. Supervisors tend to accept this
justification without question.

Third, the review process breaks down even further when officers at the sergeant level or
above use force. Instead of reporting their use of force to an official higher up the chain, who
could evaluate it objectively, they complete the use-of-force investigation themselves. We found
several examples of supervisors investigating their own conduct. When force investigations are
conducted by the very officers involved in the incidents, the department is less likely to identify
policy and constitutional violations, and the public is less likely to trust the department’s
commitment to policing itself.

Fourth, the failure of supervisors to investigate and the absence of analysis from their
use-of-force reports frustrate review up the chain of command. Lieutenants, the assigned
captain, and the Police Chief typically receive at most a one- or two-paragraph summary from
supervisors; no witness statements, photographs, or video footage that should have been obtained
during the investigation is included. These reviewers are left to rely only on the offense report
and the sergeant’s cursory summary. To take one example, 21 officers responded to a fight at
the high school in March 2013, and several of them used force to take students into custody.
FPD records contain only one offense report, which does not describe the actions of all officers
who used force. The use-of-force report identifies the involved officers as “multiple” (without
names) and provides only a one-paragraph summary stating that students “were grabbed,
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handcuffed, and restrained using various techniques of control.” The offense report reflects that
officers collected video from the school’s security cameras, but the supervisor apparently never
reviewed it. Further, while the offense report contains witness statements, those statements
relate to the underlying fight, not the officer use of force, and there appear to be no statements
from any of the 21 officers who responded to the fight. It is not possible for higher-level
supervisors to adequately assess uses of force with so little information.

In fact, although a use-of-force packet is supposed to include all related documents, in
practice only the two-page use-of-force report, that is, the supervisor’s brief summary of the
incident, goes to the Chief. In the example from the high school, then, the Chief would have
known only that there was a fight at the school and that force was used—not which officers used
force, what type of force was used, or what the students did to warrant the use of force. Offense
reports are available in FPD’s records management system, but Chief Jackson told us he rarely
retrieves them when reviewing uses of force. The Chief also told us that he has never overturned
a supervisor’s determination of whether a use of force fell within FPD policy.

Finally, FPD does not perform any comprehensive review of force incidents sufficient to
detect patterns of misconduct by a particular officer or unit, or patterns regarding a particular
type of force. Indeed, FPD does not keep records in a manner that would allow for such a
review. Within FPD’s paper storage system, the two-page use-of-force reports (which are
usually handwritten) are kept separately from all other documentation, including ECW and
pursuit forms for the same incidents. Offense reports are attached to some use-of-force reports
but not others. Some use-of-force reports have been removed from FPD’s set of force files
because the incidents became the subjects of an internal investigation or a lawsuit. As a
consequence, when FPD provided us what it considers to be its force files—which, as described
above, we have reason to believe do not capture all actual force incidents—a majority of those
files were missing a critical document, such as an offense report, ECW report, or the use-of-force
report itself. We had to make repeated requests for documents to construct force files amenable
to fair review. There were some documents that FPD was unable to locate, even after repeated
requests.

With its records incomplete and scattered, the department is unable to implement an early
intervention system to identify officers who tend to use excessive force or the need for more
training or better equipment—goals explicitly set out by FPD policy. It appears that no annual
review of force incidents is conducted, as required by FPD General Order 410.07; indeed, a
meaningful annual audit would be impossible. These recordkeeping problems also explain why
Chief Jackson told us he could not remember ever imposing discipline for an improper use of
force or ordering further training based on force problems.

These deficiencies in use-of-force review can have serious consequences. They make it
less likely that officers will be held accountable for excessive force and more likely that
constitutional violations will occur. They create potentially devastating liability for the City for
failing to put in place systems to ensure officers operate within the bounds of the law. And they
result in a police department that does not give its officers the supervision they need to do their
jobs safely, effectively, and constitutionally.
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B. Ferguson’s Municipal Court Practices

The Ferguson municipal court handles most charges brought by FPD, and does so not
with the primary goal of administering justice or protecting the rights of the accused, but of
maximizing revenue. The impact that revenue concerns have on court operations undermines the
court’s role as a fair and impartial judicial body.?® Our investigation has uncovered substantial
evidence that the court’s procedures are constitutionally deficient and function to impede a
person’s ability to challenge or resolve a municipal charge, resulting in unnecessarily prolonged
cases and an increased likelihood of running afoul of court requirements. At the same time, the
court imposes severe penalties when a defendant fails to meet court requirements, including
added fines and fees and arrest warrants that are unnecessary and run counter to public safety.
These practices both reflect and reinforce an approach to law enforcement in Ferguson that
violates the Constitution and undermines police legitimacy and community trust.

Ferguson’s municipal court practices combine to cause significant harm to many
individuals who have cases pending before the court. Our investigation has found overwhelming
evidence of minor municipal code violations resulting in multiple arrests, jail time, and payments
that exceed the cost of the original ticket many times over. One woman, discussed above,
received two parking tickets for a single violation in 2007 that then totaled $151 plus fees. Over
seven years later, she still owed Ferguson $541—after already paying $550 in fines and fees,
having multiple arrest warrants issued against her, and being arrested and jailed on several
occasions. Another woman told us that when she went to court to try to pay $100 on a $600
outstanding balance, the Court Clerk refused to take the partial payment, even though the woman
explained that she was a single mother and could not afford to pay more that month. A 90-year-
old man had a warrant issued for his arrest after he failed to timely pay the five citations FPD
issued to him during a single traffic stop in 2013. An 83-year-old man had a warrant issued
against him when he failed to timely resolve his Derelict Auto violation. A 67-year-old woman
told us she was stopped and arrested by a Ferguson police officer for an outstanding warrant for
failure to pay a trash-removal citation. She did not know about the warrant until her arrest, and
the court ultimately charged her $1,000 in fines, which she continues to pay off in $100 monthly
increments despite being on a limited, fixed income. We have heard similar stories from dozens
of other individuals and have reviewed court records documenting many additional instances of
similarly harsh penalties, often for relatively minor violations.

Our review of police and court records suggests that much of the harm of Ferguson’s law
enforcement practices in recent years is attributable to the court’s routine use of arrest warrants
to secure collection and compliance when a person misses a required court appearance or
payment. In a case involving a moving violation, procedural failures also result in the
suspension of the defendant’s license. And, until recently, the court regularly imposed a separate
Failure to Appear charge for missed appearances and payments; that charge resulted in an
additional fine in the amount of $75.50, plus $26.50 in court costs. See Ferguson Mun. Code §
13-58 (repealed Sept. 23, 2014). During the last three years, the court imposed roughly one
Failure to Appear charge per every two citations or summonses issued by FPD. Since at least

% The influence of revenue on the court, described both in Part 11 and in Part 111.B. of this Report, may itself be
unlawful. See Ward v. Vill. of Monroeville, 409 U.S. 57, 58-62 (1972) (finding a violation of the due process right
to a fair and impartial trial where a town mayor served as judge and was also responsible for the town’s finances,
which were substantially dependent on “fines, forfeitures, costs, and fees” collected by the court).
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2010, the court has collected more revenue for Failure to Appear charges than for any other
charge. This includes $442,901 in fines for Failure to Appear violations in 2013, which
comprised 24% of the total revenue the court collected that year. While the City Council
repealed the Failure to Appear ordinance in September 2014, many people continue to owe fines
and fees stemming from that charge. And the court continues to issue arrest warrants in every
case where that charge previously would have been applied. License suspension practices are
similarly unchanged. Once issued, arrest warrants can, and frequently do, lead to arrest and time
in jail, despite the fact that the underlying offense did not result in a penalty of imprisonment.**

Thus, while the municipal court does not generally deem the code violations that come
before it as jail-worthy, it routinely views the failure to appear in court to remit payment to the
City as jail-worthy, and commonly issues warrants to arrest individuals who have failed to make
timely payment. Similarly, while the municipal court does not have any authority to impose a
fine of over $1,000 for any offense, it is not uncommon for individuals to pay more than this
amount to the City of Ferguson—in forfeited bond payments, additional Failure to Appear
charges, and added court fees—for what may have begun as a simple code violation. In this
way, the penalties that the court imposes are driven not by public safety needs, but by financial
interests. And despite the harm imposed by these needless penalties, until recently, the City and
court did little to respond to the increasing frequency of Failure to Appear charges, and in many
respects made court practices more opaque and difficult to navigate.

1. Court Practices Impose Substantial and Unnecessary Barriers to the Challenge
or Resolution of Municipal Code Violations

It is a hallmark of due process that individuals are entitled to adequate notice of the
allegations made against them and to a meaningful opportunity to be heard. See Cole v.
Arkansas, 333 U.S. 196, 201 (1948); see also Ward v. Vill. of Monroeville, 409 U.S. 57, 58-62
(1972) (applying due process requirements to case adjudicated by municipal traffic court). As
documented below, however, Ferguson municipal court rules and procedures often fail to
provide these basic protections, imposing unnecessary barriers to resolving a citation or
summons and thus increasing the likelihood of incurring the severe penalties that result if a code
violation is not quickly resolved.

We have concerns not only about the obstacles to resolving a charge even when an
individual chooses not to contest it, but also about the trial processes that apply in the rare
occasion that a person does attempt to challenge a charge. While it is “axiomatic that a fair trial
in a fair tribunal is a basic requirement of due process,” Caperton v. A.T. Massey Coal Co., Inc.,
556 U.S. 868, 876 (2009), the adjudicative tribunal provided by the Ferguson municipal court
appears deficient in many respects.?? Attempts to raise legal claims are met with retaliatory
conduct. In an August 2012 email exchange, for instance, the Court Clerk asked what the

1 As with many of the problematic court practices that we identify in this report, other municipalities in St. Louis
County also have imposed a separate Failure to Appear charge, fine, and fee for missed court appearances and
payments. Many continue to do so.

2 As discussed in Part 11 of this report, City officials have acknowledged several of these procedural deficiencies.
In 2012, a City Councilmember, citing specific examples, urged against reappointing Judge Brockmeyer because he
“often times does not listen to the testimony, does not review the reports or the criminal history of defendants, and
doesn’t let all the pertinent witnesses testify before rendering a verdict.”
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Prosecuting Attorney does when an attorney appears in a red light camera case, and the
Prosecuting Attorney responded: “I usually dismiss them if the attorney merely requests a
recommendation. If the attorney goes off on all of the constitutional stuff, then I tell the attorney
to come . . . and argue in front [of] the judge—after that, his client can pay the ticket.” We have
found evidence of similar adverse action taken against litigants attempting to fulsomely argue a
case at trial. The man discussed above who was cited after allowing his child to urinate in a bush
attempted to challenge his charges. The man retained counsel who, during trial, was repeatedly
interrupted by the court during his cross-examination of the officer. When the attorney objected
to the interruptions, the judge told him that, if he continued on this path, “I will hold you in
contempt and | will incarcerate you,” which, as discussed below, the court has done in the past to
others appearing before it. The attorney told us that, believing no line of questioning would alter
the outcome, he tempered his defense so as not to be jailed. Notably, at that trial, even though
the testifying officer had previously been found untruthful during an official FPD investigation,
the prosecuting attorney presented his testimony without informing defendant of that fact, and
the court credited that testimony.?® The evidence thus suggests substantial deficiencies in the
manner in which the court conducts trials.

Even where defendants opt not to challenge their charges, a number of court processes
make resolving a case exceedingly difficult. City officials and FPD officers we spoke with
nearly uniformly asserted that individuals’ experiences when they become embroiled in
Ferguson’s municipal code enforcement are due not to any failings in Ferguson’s law
enforcement practices, but rather to those individuals’ lack of “personal responsibility.” But
these statements ignore the barriers to resolving a case that court practices impose, including: 1)
a lack of transparency regarding rights and responsibilities; 2) requiring in-person appearance to
resolve most municipal charges; 3) policies that exacerbate the harms of Missouri’s law
requiring license suspension where a person fails to appear on a moving violation charge; 4)
basic access deficiencies that frustrate a person’s ability to resolve even those charges that do not
require in-court appearance; and 5) legally inadequate fine assessment methods that do not
appropriately consider a person’s ability to pay and do not provide alternatives to fines for those
living in or near poverty. Together, these barriers impose considerable hardship. We have heard
repeated reports, and found evidence in court records, of people appearing in court many times—

2 This finding of untruthfulness by a police officer constitutes impeachment evidence that must be disclosed in any
trial in which the officer testifies for the City. Under the Fourteenth Amendment, the failure to disclose evidence
that is “favorable to an accused” violates due process “where the evidence is material either to guilt or to
punishment, irrespective of the good faith or bad faith of the prosecution.” Brady v. Maryland, 373 U.S. 83, 87
(1963). This duty applies to impeachment evidence, United States v. Bagley, 473 U.S. 667, 676 (1985), and it
applies even if the defendant does not request the evidence, United States v. Agurs, 427 U.S. 97, 107 (1976). The
duty encompasses, furthermore, information that should be known to the prosecutor, including information known
solely by the police department. Kyles v. Whitley, 514 U.S. 419, 437 (1995). This constitutional duty to disclose
appears to extend to municipal court cases, which can result in jail terms of up to three months under Section 29-2 of
Ferguson’s municipal code. See City of Kansas City v. Oxley, 579 S.W.2d 113, 114 (Mo. 1979) (en banc) (holding
that the due process standard of proof beyond a reasonable doubt applied in a municipal court speeding case because
“the violation has criminal overtones™); see also City of Cape Girardeau v. Jones, 725 S.W.2d 904, 907-09 (Mo. Ct.
App. 1987) (explaining that reasonable doubt standard applied to municipal trespass prosecution because municipal
ordinance violations are “quasi-criminal,” and reversing two convictions based on privilege against self-
incrimination). We are aware of at least two cases, from January 2015, in which the City called this officer as a
witness without disclosing the finding of untruthfulness to the defense.
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in some instances on more than ten occasions—to try to resolve a case but being unable to do so,
and subsequently having additional fines, fees, and arrest warrants issued against them.

a. Court Practices and Procedural Deficiencies Create a Lack of Transparency
Regarding Rights and Responsibilities

It is often difficult for an individual who receives a municipal citation or summons in
Ferguson to know how much is owed, where and how to pay the ticket, what the options for
payment are, what rights the individual has, and what the consequences are for various actions or
oversights. The initial information provided to people who are cited for violating Ferguson’s
municipal code is often incomplete or inconsistent. Communication with municipal court
defendants is haphazard and known by the court to be unreliable. And the court’s procedures
and operations are ambiguous, are not written down, and are not transparent or even available to
the public on the court’s website or elsewhere.

The rules and procedures of the court are difficult for the public to discern. Aside from a
small number of exceptions, the Municipal Judge issues rules of practice and procedure verbally
and on an ad hoc basis. Until recently, on the rare occasion that the Judge issued a written order
that altered court practices, those orders were not distributed broadly to court and other FPD
officials whose actions they affect and were not readily accessible to the public. Further,
Ferguson, unlike other courts in the region, does not include any information about its operations
on its website other than inaccurate instructions about how to make payment.* Court staff
acknowledged during our investigation that the public would benefit from increased information
about how to resolve cases and about court practices and procedures. Yet neither the court nor
other City officials have undertaken efforts to make court operations more transparent in order to
ensure that litigants understand their rights or court procedures, or to enable the public to assess
whether the court is operating in a fair manner.

Current court practices fail to provide adequate information even to those who are
charged with a municipal violation. The lack of clarity about a person’s rights and
responsibilities often begins from the moment a person is issued a citation. For some offenses,
FPD uses state of Missouri uniform citations, and typically indicates on the ticket the assigned
court date for the offense. Many times, however, FPD officers omit critical information from the
citation, which makes it impossible for a person to determine the specific nature of the offense
charged, the amount of the fine owed, or whether a court appearance is required or some
alternative method of payment is available. In some cases, citations fail to indicate the offense
charged altogether; in November 2013, for instance, court staff wrote FPD patrol to “see what [a]
ticket was for” because it “does not have a charge on it.” In other cases