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DECLARATION OF AMANDA SCHWARTZ

I, Amanda Schwartz, declare as follows:

1. I am an attorney duly admitted to practice law in the State of California. I am
counsel of record in this matter for Plaintiffs Mark S. and Rosa T. and Petitioners Jessica Black,
Michell Redfoot, and Dr. Nefertari Royston. I submit this declaration in support of Plaintiffs-
Petitioners’ Opposition to Pittsburg Unified School District’s Motion for Renewal of Demurrer. I
have personal knowledge of the facts set forth in this declaration and, if called as a witness,
could and would testify competently to such facts under oath.

2. Attached hereto as Exhibit A is a true and correct copy of the Reporter’s
Transcript of the February 24, 2022 hearing before the Hon. Edward J. Weil in the Superior
Court of California, County of Contra Costa.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed in Los Angeles, California on December 29, 2022.

Ao Yuags

Amanda Schwartz
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STEPTOE & JOHNSON LLP
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aschwart z@t ept oe. com

HINES REPORTERS
Exhibit A; Page 5




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

APPEARANCES BY COURTCALL:

FOR DEFT STATE OF CALI FORNI A DEPARTMENT OF JUSTI CE
CALI FORNI A: BY: ANDREW EDELSTEI N, ESQ
JACQUELYN YOUNG, ESQ
300 S. Spring St., Ste. 1702
Los Angel es, CA 90013
andr ew. edel st ei n@loj . ca. gov
j acquel yn. young@loj . ca. gov

CALI FORNI A DEPARTMENT OF EDUCATI ON
BY: LEN GARFI NKEL, ESQ

1430 N St., Ste. 5319

Sacranment o, CA 95814

| garfi nkel @de. ca. gov

FOR DEFT PI TTSBURG LEONE AND ALBERTS
UNI FI ED SCHOCL BY: KATHERI NE A. ALBERTS, ESQ
DI STRI CT: 1390 WIlow Pass Rd., Ste. 700
Concord, CA 94520
kal bert s@ eoneal berts. com

JAY M BULLARD, CSR #3455
OFFI CI AL COURT REPCRTER PRO TEMPORE

HINES REPORTERS
Exhibit A; Page 6




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Martinez, California - Thursday, February 24, 2022
Mor ni ng Sessi on
(The foll owm ng proceedings were held via CourtCall:)
THE COURT: On Mark S. vs. State of California. W
have sone people here in the courtroom W also have a
nunber of people on the tel ephone. The people in the
courtroomcan cone forward. 1'll start with the appearances
on the tel ephone so that people don't speak over each other,
sort of take roll.
Do | have Jacquel yn Young for the State of
California?
M5. YOUNG Yes. Good norning, Your Honor.
THE COURT: Do | have Andrew Edel stein also for the
State of California?
MR. EDELSTEIN:. Good norning. |'m here.
THE COURT: And Jay Bullard, court reporter. Are you
present ?
THE REPORTER: Yes, | am Your Honor.
THE COURT: W don't have a stipulation to the use of
a private court reporter, so counsel are going to need to get
that for the court electronically today. Wo hired the
reporter?
MR. EDELSTEIN. The State of California, Your Honor.
THE COURT: You need to get the formstipulation
that's provided in our local rules and get it signed and get

it to the court.

HINES REPORTERS
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MR EDELSTEIN. WII| do so.

THE COURT: Al right. | have Ml har Shah for
Plaintiff.
MR. SHAH. Good norning, Your Honor. |'m here.

THE COURT: Amanda Schwartz also for Plaintiff.

M5. SCHWARTZ: Good norning, Your Honor. [|I'm here.

THE COURT: Al right. And here in the courtroom

M5. ALBERTS: Good norning, Your Honor. Katherine
Al berts for the Pittsburg Unified School District.

MR. GARFI NKEL: Good norning, Your Honor. |'mLen
Garfinkel representing the California Departnent of
Education, the State Board of Education, and State
Superi nt endent .

THE COURT: Ckay. You can have a seat if you're nore
confortable here in the courtroom and it also gets you
cl oser to the mcrophone, which the people on the tel ephone
need to be able to hear you.

Al right. 1 suppose we're not really talking
about line nine, correct? W can skip over that one. There
is nothing nore to say about that. The State's joinder is
gr ant ed.

M. Edel stein or Ms. Young, do you have
anything to say about that one?

MR. EDELSTEIN. The joinder is granted? No. W
appreciate it, Your Honor. Thank you.

THE COURT: Al right. W wants to tal k about |ine

HINES REPORTERS
Exhibit A; Page 8
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ten?

MR. EDELSTEIN. That is the claimagainst the State?
| will address that, Your Honor.

THE COURT: Al right. Go ahead.

MR. EDELSTEIN: You know, I'mfamliar with Butt, as
is the Court and the Plaintiff. Fromour point in view,
having the State as the Defendant adds nothing to this
| awsuit except for cost to the People of the State of
California. Anything the State is ordered to do, it acts
through its agents which are parties to this lawsuit. And
under the case |law we cited, those are the proper defendants.
And we have the legal argunent that there is nothing that the
State, in and of itself, can do, and to the extent it has a
nondel egabl e duty that is effectuated through its agents.

And it's different than in Butt where the issue was
del egating that duty to a school district, and that clearly
isn't present in this case, Your Honor.

THE COURT: Al right. Wwo would like to respond on
behal f of Petitioner?

MR. SHAH. This is Mal har Shah on behalf of the
Petitioner and Plaintiff, Your Honor. | have nothing to add.
Your Honor was correct in your analysis that the State is a
proper party under Butt vs. State of California. Thank you.

THE COURT: Anyone el se want to be heard on that?

So on |ine nine, which | skipped over, the

tentative will be the order. On line ten, | understand it's

HINES REPORTERS
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not of a great deal of practical significance, but | still
thi nk on what the Suprene Court said the State's a proper
party in that it has the legal responsibility ultimately. So
the tentative will be the order on line ten.

Al right. Let's talk about |ine 11.

M5. ALBERTS: Hi, Your Honor. | would |ike to address
the --

THE COURT: For the court reporter's convenience,
pl ease nmake sure you identify yourself.

M5. ALBERTS: This is Katherine Al berts on behal f of
the Pittsburg Unified School District. Wat I'd like to talk
about in the tentative is the exhaustion requirenent,
obviously. The Court admits that these are FAPE clains, and
that under the Suprene Court's decision in Fry, they nust be
exhausted. However, in analyzing the exhaustion provision,
the Court conflates and confuses systemc with the term
facial in the Nnth Crcuit's precedent on whether or not
exhaustion is required. These are two different terns that
have entirely different neanings and |l ead to different
results under Ninth Grcuit precedent.

There's a three-step analysis when it cones to
exhaustion. And, one -- the first step, is exhaustion
requi red? The Court has already determ ned that these are
FAPE cl ai ns and that exhaustion is required. 1In certain
narrow, narrow circunstances, this is where the termsystemc

comes into play. |f you get past that and exhaustion is

HINES REPORTERS
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requi red, then you have to look at is the challenge to a
facially allegedly invalid call with a facial call versus
it's a question of |aw as opposed to a dispute of fact as to
educati onal issues, nethodology, eligibility, that type of
thing. This is where facial cones into play. And then if
there is a facial challenge, this is where the case-by-case
anal ysis that the Court uses would conme into play, because
you could still require exhaustion if it would help the Court
under the purposes of Hoeft.

In this case we say that these are not systemc
clains as the Ninth Grcuit defines systemc. |In Hoeft vs.
Tucson Unified, they said that there was a narrow exenption
to the general rule of exhaustion before the Ofice of
Adm ni strative Hearings for system c clains.

Doe vs. Arizona Departnent of Education in the
Ninth Grcuit, 1997, defines a systemc claimwhere it is one
that inplicates the integrity and reliability of the |DEA
di spute resol ution procedures thenselves such as biased
judges, or there isn't a procedure that's available for
anybody, so why woul d you then cause exhaustion? O when
you're reinstructing the entire educational systemin order
to conply with the dictates of the IDEA. That's a top-down
conpl ete change of an entire special ed departnent, which is
not what we have here. Wen it's a specific thing, such as
in Hoeft vs. Tucson where it was just about extended sumrer

services as part of a special ed departnent, that's why the

HINES REPORTERS
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Ninth Grcuit said it didn't apply. These weren't systemc
clainms in that case.

So we don't have systemc clainms. You can't

just slap a label in a pleading on a claimand call it
systemi ¢ and get by with exhaustion -- and get out of
exhaustion. It would render the exhaustion requirenent

meani ngl ess, which is an inportant part of the IDEA. And the
Ninth Grcuit has even said that you can't do this. You have
to | ook beyond the pleading and the | abel, but that's

a preclusory label in Hoeft and Christopher S.

So, if you don't have a system c claimand you
have to exhaust, then you |l ook to whether this is a facial
di spute on a matter of question of |aw or a dispute as to
facial fact. Here -- and that's where sort of the dispute
conpl ai nt resol ution process, CRP, would cone into play.

The Ninth Crcuit has said that the CRP can be
an exhaustion but only for challenges to facially invalid
policy. Christopher S. refined that and said only when
guestions of law are involved and you need an identifiable
policy and need to be able to determine the validity of that
policy solely by resorting to |law and not facts. That is not
what we have in this case.

They have all eged four issues. The first being
the overidentification of African Anerican, Native Anerican,
English | anguage | earners, nmulti-racial students for special

ed or that they're given a nore serious category. You can't

HINES REPORTERS
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determ ne that as a question of law. This Court in order --
sorry, take that back. This Court would have to | ook at
i ndi vidual | ECs and determ ne whether or not certain students
were properly qualified for special education and then were
given the right category of eligibility. That's not a
guestion of law. It's a question of eligibility and
nmet hodol ogy, which are classic exanples of OAH exhaustion
requirenments.

The next one that they allege is that the
di strict disproportionately segregates African American and
Engl i sh | anguage students into inferior class reports. In
ot her words, putting it in the terns of the | DEA that they
violate the least restrictive environment requirenent.

Again, you're going to need to | ook at each
i ndi vidual I EC to determ ne whether a certain student has
been placed in the proper placenent and is given the proper
service. That is not sonmething that can be determ ned on a
matter of |aw

And then the third issue is they provide
instruction tied to California Academ ¢ Standards to speci al

ed students in special ed and general education cl asses.

You're going to need to look at -- this is also a question of
educati onal met hodol ogy. You're going to need to -- |ICE EGS
(phonetic) will have to be -- individual | CE EGAS (phonetic)

and instruction in individual classroons are going to have to

be | ooked at, because the point of the IDEAis that there is

HINES REPORTERS
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no bl anket standard for what is the proper instruction. As
the Andrew F. case -- or the report stated, you have to neet
the students where they are, neet their unique needs to help
t hem advance beyond where they currently are and neke
progress. That's an individualized determnation. That is
not a question of |aw

The last main category is disproportionate
di scipline. Again, each instance of discipline will have to
be | ooked at to see if it's proper. It's not a question of
law that there are nore kids getting disciplined. And this
comes With the use of statistics that are throughout the
Conplaint. Statistics are people. The District can't -- the
District wouldn't be able to say oh, we're going to fix our
nunbers by elimnating special education for certain students
or not disciplining certain students. It's required by the
Ed Code. So, in this instance, these are individualized
det er m nati ons.

Same with the other instances of assessnents
not in the native | anguage, involuntary transfers. The
pl eadi ngs say that this sonetines happens. It's not a
systemic thing. So each instance has to be evaluated as to
whet her or not that's appropriate.

So inthis State on step two, this is not a
facial dispute. This is a dispute that the Court needs an
admn record fromthe OAHto help it get through the

educational issues that are prevalent in this case.
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And why that is true, because even if, let's
say, you take the Court's -- this is a facial count. W
di spute it's not, but for the sake of argunent that it is,
this is where the case-by-case exception can cone up fromthe
Ninth Grcuit and up.

It's only appropriate -- Porter vs. The Board
of Trustees of Manhattan Beach, the Ninth GCrcuit said that a
CRC is an exception to OAH, or, in the alternative to an QOAH,
a due process hearing is only appropriate where the only
pur pose of exhaustion is to notify the state of | ocal
nonconpliance and to afford it an opportunity to correct it.

So, in other words, if a due process hearing
woul d help the Court resolve the natter before it, the
educational issues through the use of the OAH s experti se and
t he devel opnment of a conplete factual record and
adm ni strative record, then the hearing is still required.

And this is what we have here. The purposes of
QAH adm nistration is to allow -- to give the Court, through
the generalist and not educational experts, the analysis of
the educational experts of the administrative | aw judge based
on a hearing wth evidence and testinony and then an
adm ni strative record, including that transcript and all of
the evidence admtted -- all of the exhibits submtted in
t hat heari ng.

There is also a another and very inportant part

of the purposes of due process of the OAH and the IDEA in

HINES REPORTERS
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general, which is parental involvenent. There are many
students who woul d be affected by this where their parents
are not involved in this case. For instance, neither of the
two nanmed students and their parents are claimng that they
were over -- they were msidentified, that they shouldn't be
in special ed or that they're not in the right category.
That issue wasn't exhausted because that's not their claim
But to hear the clains of the students who supposedly were
when their parents are not before the roomviolates the
pur poses of the IDEA. And the District can't change anyt hi ng
about those student |ECs without their parents invol venent.
That's the golden rule of the IDEA, and that's to protect
students and parents. So that's why this due process portion
of having to go to the OAH as opposed to a CRC, especially in
this case, is so inportant.

The way this is supposed to work is that after
the OAH prepares -- has the hearing, issues a decision, nost
of which are over 30 pages, analyzing all of the issues,

supporting of the facts, then an appeal to either the state

court or the federal court is in the formof that. It's an
appeal with an admnistrative record. It's like a 1094.5
wit. W don't have that here for you unless -- for the
Court, unless we use the -- we adnmitted the papers that were

put together in the CRP process by the CDE.
So, technically, if that's going to be the

substitute, then that's what this case is limted to. And
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even in that instance, the CDE reviewed 30 | ECs and nmade
determ nati ons about the alleged "system c," quote, unquote,
issue. So the Court's going to have to evaluate the I1ECs to
get to an answer on these issues. |It's not a facial
chal |l enge and one that the Court really should have the
expertise of a full analysis with a disputed hearing before
t he QOAH

THE COURT: Ckay. Let ne just nmake it clear that what
|"'mnot intending to do here is to sinply have a court case
that reconsiders the individual I ECs for each of the
Plaintiffs. They're challenging what they claimare certain
cross-setting issues about the effect and the inpact of the
policies of the District. So some evidence about the
i ndi vi dual students may be necessary, but the underlying
i ssue i s not whether each individual plaintiff should have
been treated differently. That should have been raised in an
adm ni strative hearing, you're right. And also we don't have
a class certification notion before ne at this point. So
sone of those issues are relevant to whether they work as a
cl ass or whether individual issues are predom nate.

Wio would like to -- counsel here in the
courtroomwith the State, would you like to be heard on this
case?

MR. GARFI NKEL: Yes, Your Honor. On line 12 I'd |i ke
to be heard on both this exhaustion issue and al so the equal

protection issue and a couple other points. |Is this the best
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time for me to talk about it?
THE COURT: We're tal king about line 11, right?
MR. GARFI NKEL: Well, the Court has referenced its
di scussion in line 11 in ruling on our exhaustion issue in
line 12, so if this would be the appropriate tinme, |'mnore
t han happy to address it.
THE COURT: It's nore or |ess the sane issue, SO go
ahead and tal k about it.
For the court reporter, again, wll you
identify yourself for the record.
MR, GARFINKEL: [|'msorry. Len Garfinkel, Assistant
General Counsel for the California Departnment of Educati on.
The exhaustion issue, fromthe CDE s point of
view, is actually a different issue, Your Honor, as we've
explained in our briefing. There's a different anal ysis that
needs to happen in deternining whether a party has satisfied
exhaustion for purposes of bringing an action against a state
educati onal agency as opposed to a | ocal educational agency.
Typically, for exanple, at an O fice of
Admi nistrative Hearing hearing, the CDE is not a party
because it's not providing services to the students. It has
nothing to do with that hearing.
The Christopher S. case in the Ninth Crcuit,
which is cited as a basis for using a conpliance conplaint to
the CDE against the LEA as a basis here for filing an action

agai nst the CDE, in other words, substituting for exhaustion,
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is not authority for that. CDE was not a party in
Christopher S. The court nmade absolutely no statenent that
such a conpliance conpl aint proceedi ng could be used as a
substitute for exhaustion to bring an action agai nst the CDE
This is why the Paul G case that we've cited is the
controlling case and is dispositive as to this issue as to
the CDE. In Paul G, the Plaintiff brought the case agai nst
the LEA, and it was about -- they wanted an in-state
residential placenent and were forced to go ultimtely out of
st at e.

They brought a case agai nst the LEA about that
I ssue and said they were denied FAPE, and ultimately they
sought to bring an action against the CDE sayi ng that CDE had
an overarching responsibility to nake sure in-state
residential placenments were avail able. They sought systemc
relief in a court action against the CDE. The court said to
the plaintiff you can't do that because you did not obtain an
OAH determ nation that your students -- any student was
deni ed FAPE as a result of this issue.

The plaintiffs had settled their case at OAH.
They hadn't exhausted that issue, and they hadn't received a
determ nation that any student had been denied FAPE. And so,
therefore, the court said, the Ninth Grcuit, you can't seek
systemic relief against the state, essentially asserting that
this is sone sort of statew de problem unless you have a

determ nation at the adm nistrative |level that you can show
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us that at |east one student has been harnmed by this alleged
system c problem You cannot --

THE COURT: Even if they're challenging systemc
probl ens that could not be addressed in an individual hearing
because they woul d be beyond the authority of the hearing
of ficer?

MR. GARFI NKEL: That's exactly what the Ninth Crcuit
said in Paul G, directly. That was the issue. And they
sai d because you could get sone relief at OAH because you can
get conpensatory education. And Paul G specifically said
the fact that you can't get all the relief you're seeking
does not nean that the OAH renedy would be futile or
i nadequate. That's exactly what Paul G stands for

Now, we need to |ook at Paul G in conparison
to Christopher S. Renenber that Paul G says if you want to
bring a court action against the CDE, you have to have an OAH
determ nation that a student was denied a FAPE. Wl I, you
can't get that in a conpliance conpl aint proceedi ng because
that's not the standard in a conpliance conpl ai nt proceedi ng.

We cited in our brief the fact that the
conpl i ance conpl aint proceedings are not in the statute, in
the IDEA. They're only in the regs, but they're in the regs
at 34 CFR 300.151-153. And there it says that you can bring
a conplaint to the CDE agai nst an LEA for any all eged
viol ati on of special education |aw.

So it does not apply the standards that is in
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statute for an OAH hearing for the ALJ to determ ne whet her
or not the student was denied a FAPE. That is the

determ nation at OAH. That's not the determi nation at a
conpl i ance conpl ai nt proceedi ng.

For exanple, in a conpliance conpl aint
proceedi ng, an LEA can be found in violation because they
mssed a tineline, just to use an easy exanple. They're
procedural ly out of conpliance, and they have violated the
| DEA or state education |aw inplenenting the | DEA because
they procedurally are out of conpliance. They violated that
tineline. But, as the Ninth Grcuit has said in the Napa
case, which we cited and which is in statute actually in the
| DEA, a procedural violation alone of the | DEA does not
necessarily nmean a student was denied a substantive FAPE.

So you can't use a conpliance conpl aint
proceedi ng as a basis for satisfying the Paul G requirenent
for proceedi ng agai nst the CDE because you are never going to
get that ruling, that required ruling whether a student was
deni ed a FAPE or not, because that isn't the standard in a
conpl i ance conpl aint proceeding. It's a different
proceeding. So Paul G precludes this action being brought
here agai nst the CDE.

THE COURT: Okay. Thank you. Al right. Wuo on the
t el ephone woul d |i ke to speak on behalf of Plaintiff?
MR. SHAH. This is Ml har Shah on behal f of the

Plaintiffs, Your Honor. Your Honor, we don't have nuch to
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add with respect to the Pittsburg Unified School District's
argunent. W believe your analysis was exactly on point as
the Plaintiffs have all eged policies and practices that are
contrary to |law that stemmed t hroughout the School D strict
and i npact students throughout the District as a whole.

The District's truncated anal ysis and
interpretation of the Conplaint nakes it appear as though
Plaintiffs are challenging policies and practices that are
narrow and individually affect a small group of students and
a limted nunber of issues, but as Your Honor acknow edged in
your tentative which we believe is exactly on point, the
system c allegations -- the allegations of system c policies
and practices affects students throughout the District as a
whol e as borne out by the statistics and the observations of
Taxpayer Plaintiffs who are currently and fornerly at the
School District. That's all | had to say, Your Honor, about
that specific argunent.

Wth respect to the CDE s argunent about Paul
G, Your Honor. The CDE first fails to tell Your Honor that
the Plaintiff in Paul G never filed a CRP conplaint. The
CDE attenpts to put into Paul G |anguage that is not there.
The court there never stated that a plaintiff could not
exhaust against the CDE using a CRP conplaint. The court
there (unintelligible) for the Plaintiff who failed to file
any conplaint at all, whether it was a due process conpl ai nt

in front of OAH or a CRP conplaint in front of CDE. So, of
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course, the court held that the plaintiff had not exhaust ed.

Mor eover, Your Honor, the CDE seens to be
tal king out of both sides of its mouth. In its briefing it
states well, Paul G is actually about a system c claim but
then earlier inits briefing when it tal ks about Paul G, the
CDE says well, Paul G wasn't really about a systemc claim

In fact, Your Honor, the Court there held --
the Court there considered whether the state was required to
create an out-of-state placenent for a specific child. That
is an incredibly narrow issue for the court to consider.

As Your Honor acknow edged in your tentative,
the Plaintiffs here have attacked policies and practices that
have to do with identification, evaluation with the provision
of special education instruction, and the disciplining of
students with disabilities and students of color with
di sabilities throughout the District, and then finally have
made al l egations with respect to the placenent of those
st udent s.

Your Honor, the District Defendants, in fact,
cite to the case, the Second Circuit case of Jay S. where the
court held that the Plaintiffs did nake system c all egati ons.
Plaintiff's pleadings, while slightly different fromthe
pl eadings in that case, largely track the system c issues
t here.

For those reasons, Your Honor, we submt to the

tentative in full on all of the issues, including this
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specific issue. Thank you.

THE COURT: Al right. Does Ms. Young or
M. Edel stein have anything to add on this issue?

MR, EDELSTEI N: No, Your Honor.

MR. GARFI NKEL: Your Honor, may | --

THE COURT: Let's see if Ms. Alberts has anything el se
to say first.

MS. ALBERTS:. Your Honor, | understand that you're
saying that this has been alleged policies. | don't find a
specific policy in here. They are vague, overriding. They
can't even be considered a standard practice because that
woul d be saying, then, that the District has a policy of
di scrimnating agai nst African Anmerican students by putting
themin special ed or English | anguage | earners or a policy
which isn't within here.

Because, in order to do that, you would have to
say, then, that sonme of these students aren't properly placed
or aren't in the right -- shouldn't be in special ed at all,
or aren't receiving the right instruction, or aren't
receiving -- in the right classroom And you can't evaluate
that without |ooking at their individual 1EC. There is no
way in this case to look at -- to adjudicate the claim
wi t hout | ooking at individual issues. And why that plays an
i nportant part here is because in those situations, the Court
needs an adm nistrative record.

In a class action -- you know, in a purported
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cl ass action, at |east the named plaintiffs have to have
exhausted and | ost on the certain issue that are before the
court for the class, and we don't have that here. They
haven't gone to the OAH. They haven't gone to the CDE and
CRP process on all the issues before the Court.

To say that these are systemc and they're
school -wi de or district-wide is just |labels. W have to go
beyond the | abels in order not to render the exhaustion
process neani ngl ess.

THE COURT: Well, they're going to have to do nore
than just nake the bald claimthat they are cross-setting
policies. They're going to have to say what they are.

M5. ALBERTS: Well, they haven't in the pleadings.

THE COURT: They don't have to be sonething -- in a
raci al discrimnation case, they don't have to be sonething
that on the face of the policy is racially discrimnatory.
It can be sonething with di sparate inpact, and then we go
through a process of themestablishing if there is a

di sparate inpact, and then we get to the issue of whether

there's -- whatever the test would be in an educati onal case,

but sone |level of justification for the policy in question.
M5. ALBERTS: You're right, Your Honor.
THE COURT: And that will at some point involve sone

i ndi vi dual evidence, but, as | said before, we're not going

to just redo the IECs for each of the individual Plaintiffs.
MS. ALBERTS: Because of the unique nature of the IEC,
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in which all of these decisions that you' re going to be
tal ki ng about are nade by a team of school district

enpl oyees, student teachers, the student service providers
and the parents in a series of neetings and then they are
deci ded upon jointly, unique to each individual and his or
her needs or their needs, you can't run through that anal ysis
of the disparate inpact w thout | ooking at each i ndividual
and their circunstances that you're claimng that there is an
overt -- that there's sonme sort of discrimnation, because
decisions aren't nmade by -- the decisions are nade by a
practice and a procedure that |ooks at individual needs.
They' re not nade by a bl anket-like netric at all.

THE COURT: Well, to sone degree you' re disputing what
they're alleging in the Conplaint. They're alleging in the
Conpl aint that there are policies and practices that are not
i ndi vidualized. AmI| correct about that, M. Shah?

MR SHAH. That is correct, Your Honor.

M5. ALBERTS: They haven't identified those in the
pl eadi ngs.

MR. SHAH  Your Honor, if | --

THE COURT: We'll get back to you, M. Shah, in a
nmoment. Let ne see if Ms. Al berts has anything el se she'd
like to say.

M5. ALBERTS: Even when M. Shah was tal king, he
tal ked about identification, evaluation, instruction,

di sci pline of special ed students, again, which all are
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i ndi vidualized. What | wanted to nmention was that it hasn't
been brought here under the IDEA and the State procedures for
di scipline of the special education students of a certain
degree, suspension over a certain nunber of days and up to
expul sion, there's even an adm nistrative process for that,
call ed the manifestation determnation. That's a hearing.
It's a group neeting to determ ne whether the cause of the
behavi or was a manifestation of the disability of that
student individualized, and then discipline can either get
uphel d or overturned. And that's chall engeable before the
OAH. So it's a decision that the Plaintiffs --

THE COURT: To sone degree, it seens |ike what you're
saying is since ultimately there's always an | EC and an
i ndi vi dual decision, you can never really bring a case
chal l enging a policy, because even if there was a uniform
policy subject to attack, if the ultimte decision what to do
wi th that student was made individually, you could only have
an individual case.

M5. ALBERTS: Well, in certain situations, Your Honor,
you're right, in the | DEA, because you need an adnministrative
record. The naned Plaintiffs don't even have one here if you
were to do it on a class basis. There's no record before you
of the class, of the two naned Plaintiffs on these issues
where they' ve gone to the OAH and a determ nati on has been
denied by the OAH for you to review the causes of the naned

Plaintiffs.
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But only in certain -- the Ninth Crcuit says
only in certain narrow circunstances, even in class relief,
can you skip the OAH, and that's with a facially invalid
policy like Christopher S. Christopher S. was autistic
students don't get as many instructional mnutes across the
school district, right? That's a plain -- you don't need any
facts to determne that. That's a question of law. So if a
policy was a question of law -- allegedly facially invalid
policy, then yes, the OAH -- you don't need to go there
because the Court can nmake that determ nation on its own
wi t hout the expertise. But here that's not what they're
al I egi ng.

There's too nany factual issues that the OAH
should weigh in on and that are going to be predoninantly
before this Court on a first-tinme gl ance w thout the
educati onal expertise to wade through them

THE COURT: Ckay. M. @Grfinkel.
MR, GARFINKEL: | just wanted to switch back to Paul
G and rebut two points nmade by M. Shah.

First, that the plaintiff in Paul G had not
filed a conpliance conplaint. That's true. The plaintiff
had filed at OAH, but settled before getting a ruling at OAH
that he was denied a FAPE. And the court said that's not
good enough for trying to proceed against CDE. And just to
reiterate, Christopher S. was never authority for filing a

conpl i ance conplaint and using it as a basis for pursuing the
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CDE. The CDE was not a party to that case.

Paul G stands strong as a case saying that in
order to bring an action such as this against the CDE, you
have to have an underlying OAH determ nation that a student
was deni ed FAPE, and you sinply can't get that through a
conpl i ance conpl ai nt.

The ot her point was about whether or not a
policy was a system c case or not, and we briefed this at
length in the reply. At every stage of that case at two
different settings of the district court and ultimately in
the NNnth Crcuit, the court nade very clear that the
plaintiffs were seeking systemc relief against the CDE to
have the CDE develop in the State of California -- establish
and develop in-state residential placenents. They were
seeking systemc relief. And, as | nentioned earlier, the
court directly addressed that point and said the fact that
you coul dn't necessarily get that systemic relief at OAH does
not nmean that OAH renedy was i nadequate. You should have
gone forward and gotten a ruling that at |east one plaintiff
was denied a FAPE as a result of this alleged | ack of
i n-state placenent.

THE COURT: GCkay. M. Shah, I'll give you the | ast
wor d.

MR. SHAH.  Thank you, Your Honor. |1'mgoing to add in
response to counsel for CDE. Your Honor, with respect to the

District's argunent, we agree with Your Honor that the
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policies and practices that we have alleged in the Conpl aint
are one that we will have to show create the di sparate inpact
and the violation of the rights of students with disabilities
t hroughout the District.

One really quick point, Your Honor. The
District Defendant's counsel clains that we have not
identified specific policies and practices and claimthat we
made just facially conclusory allegations. Your Honor, at
this point, that cannot be true.

There are two specific allegations 1'd like to
turn Your Honor's attention to. First, Your Honor, the
Plaintiffs allege the citation to an internal District email
that the District has taught and commanded its teachers that
the | aw forbids disabled students from bei ng provided
instruction tied to the State Academ c Content Standards.
This is the clearest allegation of a witten and oral
District policy, and the Defendants do not contest that this
violates the | aw

Second, Your Honor, the Plaintiffs allege that
the District has a generally applicable practice and policy,
and this is where the District Defendants try to truncate
Chri stopher S.'s | anguage, because we can al so nake
al l egations of generally applicable practices.

We've alleged that the District has a generally
applicable practice and policy of refusing to provide

resear ch-based instruction, and that this policy and practice
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of refusing to provide this instruction stens and is enbodi ed
in the District's training program which enphasizes skills to
t he exclusion of research-based instructional practices. The
attorneys have alleged that the District failed to
sufficiently provide its teaches with the tools they need to
provi de research-based instruction, and this would be the

cl earest indication of the policy and practice in violation
of | aw.

So those are just two exanples that | wanted to
provi de Your Honor really quick. Your Honor, we believe that
the reason that you have provided in your tentative that the
Plaintiffs have made systemic clains is exactly on point.
Thank you.

THE COURT: Al right. Let ne ask you have we covered
everything for line 12 ultimately or do we have a few
addi ti onal issues that people want to tal k about under the
auspices of line 12 instead of line 117

MR. GARFI NKEL: Your Honor, there is one point, a
clarification on -- I"'msorry, we're still on line 11?

THE COURT: No. I'mdone with line 11. Did we end up
covering everything on line 12 that you wanted to tal k about?

MR, GARFI NKEL: No, Your Honor. On line 12 | have
anot her point.

THE COURT: Ckay.

MR, GARFI NKEL: Al right. On line 12, Your Honor,

|'"d like to tal k about equal protection and the prevailing
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state standard. There's two. One is the disparate inpact,
Collins vs. Thurnond standard, and the other is the FAPE as a
prevailing state standard.

Starting with the first one on disparate
inmpact. Plaintiffs have chosen and i nvoked a theory of
action here that states that the requirenent of the pleadings
has to be that the CDE took no action. That is the quote
fromCollins vs. Thurnond. And, therefore, the request for
judicial notice, the 17 itens fromthe CDE show action taken
by the State Defendants. And those contradict the
al l egations of the Conplaint and the theory of the case
chosen by Plaintiff in invoking Collins vs. Thurnond that the
State took no action.

They're alleging now, it appears, in the
briefing or arguing nowin the briefing that, you know, we
don't get into at this stage whether or not those actions
were effective or that sort of thing. W don't need to go
there. Those docunents as to which we requested judici al
notice are relevant to their theory of the case that the CDE
took no action and shoul d di spose of their case because it
denonstrates that on all the points their alleging the CDE
took no action, the CDE took action. They cannot use the
Collins vs. Thurnond theory.

Switching to -- so I'd ask the Court to
reconsi der the adm ssion of those 17 itens for judicial

notice and to consider their inpact on the validity of
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Plaintiff's claimunder Collins vs. Thurnond.

On the FAPE as a prevailing standard. FAPE is
atermin | DEA 20 USC 1401 part 9 -- sub 9 that says a FAPE
is an entitlenment of a student with a disability who
qualifies for an | EC under the |IDEA to special education and
rel ated services to neet that individual student's needs that
are provided through an EC. And the question of whether
sonmeone has received the substantive FAPE or not has been
addressed by the Supreme Court and nost recently in the N
Drew case (phonetic) where it said it is an IEC that is
reasonably cal cul ated to enable a student with a disability
to make progress in light of the child' s circunstances.
That's a highly individualized inquiry fromALJ at QAH with
Wi t nesses and cross-exam nati on and docunents.

The Suprene Court has said twice, in Row ey and
nost recently in N. Drew (phonetic), that equating FAPE with
equal protection is, quote, "entirely unworkable and required
i npossi bl e neasurenment and conparison." And understandably
these are federal citations, but, as I'll show, these are
rel evant to the decision under state | aw.

The Ninth Grcuit has said in Blanchard that
you can't bring a constitutional claimthat's prem sed on
FAPE because the I DEA has a (unintelligible) renedial schene.
The Ninth Grcuit has said in Cane that a claimthat a
student with an | EC received i nadequate instruction arises

only under the IDEA. It cannot arise as a constitutional
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cl aim

The Ninth Grcuit has said in M& Mvs.
Lafayette that there's no express private right of action to
chal |l enge the CDE s oversi ght of special education in
California and yet that is what this constitutional claim
seeks to do directly.

Under state | aw, Education Code 56000(e)
says -- legislative intent | anguage -- California did not
intend, in passing its state special education |aw that
i npl ements the IDEA, to set a higher standard of FAPE than
the I DEA sets. W've already shown that the | DEA standard,
that California does not intend to exceed, does not equate
FAPE with equal protection.

In Butt -- as we've point out, Butt says not
all disparities in educational quality and service give rise
to a constitutional claim It has to be fundanentally bel ow
a prevailing standard. For exanple, the fact that sone
students don't read at grade level is not a constitutional
violation. And, in fact, in Butt there was a prevailing
state standard of a certain nunber of days for a plaintiff's
school year, and the school district was going to provide
substantially less. That was a cl ear enough case, and that
was the case in Butt.

Here, the reason of the authorities that we' ve
cited should apply. Wether or not a student is receiving a

FAPE is a highly individualized inquiry for an ALJ at QOAH
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An individual student either received a FAPE or didn't. That
is for an ALJ to decide, and they can renedy it if the answer
is that the student didn't.

Now, as to LEAs, there are not LEAs that are
providing FAPE in California and LEAs that are not. There is
no one that is making that cal culation. Wat we do at CDE,
based on federal law, is we analyze how these LEAs are doing
under 17 required federal indicators, and we nake
determ nations on an annual basis. And we find if LEAs need
corrective action, if they need technical assistance, if they
need to be assigned to targeted or intensive nonitoring, as
the case may be, for particular areas, and then the CDE does
that. And that's the Emma C. case.

But attenpting to determ ne whet her students in
one LEA as a whole are receiving a sonehow | esser FAPE than
students in another LEA or on sonme sort of state average is
the sort of inpossible neasurenent and conparison that the
Suprenme Court |earned about in Rowley and it should apply
under state law as well.

The current ruling just brings forth a
potential floodgate of litigation, conbined wwth the Court's
tentative ruling on exhaustion, that any student could file a
conmpliance conplaint with the CDE against their LEA alleging
sone sort of violation, allege that it's system c, bypass OAH
and go to court and bring a constitutional claim having

received no OAH ruling that they were ever denied a FAPE, and
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bring a constitutional claimagainst the CDE that they were
denied a FAPE. And, wth respect, that just can't be the
ri ght end.

THE COURT: | understand your point. Let nme note for
the benefit of the court reporter that when you hear the word
FAPE, that's all caps, F, as in Frank, a-p, as in peanut, e,
Free and Appropriate Public Education.

Ckay. Do you have anything el se,

M. Garfinkel?

MR. GARFINKEL: A few nore things. Thank you, Your
Honor .

On cause of action two, | know that that was
sustained without |eave to anend. But just a correction.
think there's an inadvertent error in the tentative. On page
17 it says, "Plaintiff wote that he has | eave to anend on
causes of action one and two," and | believe it should just
be one there and not two. Because the Court has el sewhere
said that cause of action two is sustained without |eave to
amend as to all (unintelligible).

THE COURT: Ckay.

MR. GARFI NKEL: ©On cause of action six, we do contest
as to declaratory relief because | know the Court said that
there is at | east one cause of action with a valid claim but
we contest that.

On cause of action 7 as to taxpayers, there's a

statenment at page 17 that "Wthin Exhibits AL Band Cit
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appears that Redfoot's appeal is closed,” but that's not
correct. On the exhibit that | believe is being referred to
as Exhibit Bto Plaintiff's Request for Judicial Notice, and
that does not indicate that their appeal is closed.

There's language in that letter that the CDE
was referring sonme of the issues in that appeal back to the
District as is provided for in the regulations, and in these
regul ations -- they were referring sone of those issues back
for a 20-day referral to do nore work on it. And then when
Pittsburg does that, they produce a revised report which they

can appeal again back to the CDE. Their tine is actually

still running -- still open, | should say, on appealing that
| ast piece. So I'll represent as an officer of the court
that Redfoot's appeal is still open. It is not closed.

Again, with respect to the request for judicial
notice, we would ask that the Court reconsider those as to
the 17 on the no-action theory. And then on the Suppl enent al
Request for Judicial Notice, those were all decisional |aw,
and to the extent the Court declined judicial notice because
it doesn't need -- if the theory was that the Court doesn't
need to take judicial notice of it because it's judicial |aw,
"Il submt on that. But was there sone other reason why
t hat was, because | want to nmake sure that --

THE COURT: You don't need to give us request for
judicial notice of case |aw that they author anpong the

reported cases.
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MR. GARFI NKEL: Understood. And then one additiona
point was that -- | believe this cane in the discussion of
the District's denmurrer, but to the extent it applies to us.
On page 15 there's a statenent that it woul d have been
potentially futile for Redfoot or Royston to file a speci al
education conpliance conplaint wwth the CDE, and | just want
to clarify that. The relevant |egal standard is not whether
it would have been futile for a party to file a conpliance
conplaint with the CDE. Al the decisional |aw is about
whet her it woul d have been futile to file at OAH

There are two obviously very significant |egal
I ssues here that we've discussed on which we're asking for
reversal on the tentative ruling. One is with respect to
(unintelligible) and whether or not these clainms need to be
brought agai nst the CDE. The second is whether FAPE can be
used as a prevailing state standard for equal protection
pur poses.

We believe both of those rise to a |level that
we could ask you under Code of G vil Procedure 156.1, if the
Court does not reverse its tentative ruling on those, we
woul d ask the Court to indicate in its ruling that there's a
controlling question of law as to which there's substanti al
grounds for difference of opinion, appellate resolution of

whi ch may nutual ly advance -- 860, | think -- may materially

advance the conclusion of the litigation. Those are two very

significant points for us.
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THE COURT: Ckay. Typically, when |I'm asked to do
that, what | have found is if | agree substantively that
there is a need for appellate guidance, | just indicate that
inny ruling. And then if you want to seek wit review, you
have that statenent you can use. And | find whether | nake
certification discussed in 166 really makes nuch difference
one way or the other, but | understand your point.

MR. GARFI NKEL: Thank you, Your Honor. That's all for
me on line 12. W'I|l have nore when we get to 15.

THE COURT: Al right. What we need to do is take a
15 m nute break.

(Recess)

THE COURT: Al right. M. Garfinkel, do you have
anything further at this point?

MR. GARFI NKEL: Yes, Your Honor. On line 15 on the
notion to stay.

THE COURT: Let's go to line 15 later. |If you're done
on line 12 --

MR GARFI NKEL: Yes.

THE COURT: -- let me hear from M. Shah, see if you
have anything el se to say about |ine 12.

MR. SHAH. Just one point of clarification, Your
Honor, which is with respect to the request for judicial
notice and the closing of the appeals.

I f Your Honor | ooks at the bottom of page two

of Exhibit Bto Plaintiff's Request for Judicial Notice, the
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third to | ast paragraph, the last |ine says, "Accordingly,
this appeal is nowclosed.” That's the only line that I
wanted to bring to Your Honor's attention. Thank you.

THE COURT: Thank you.

MR. GARFI NKEL: Your Honor, if | can just clarify
t hat .

THE COURT:  Yes.

MR, GARFINKEL: It says that -- it's an administrative
phrasi ng saying that, you know, if Pittsburg issues a revised
deci si on and you appeal that one, we'll assign a new case
nunber to it. That's administratively what that neans. It
does not nean Redfoot's appeal is closed, and it's not
cl osed.

THE COURT: Ckay. It sounds like it's closed.

MR. GARFI NKEL: Understood. And perhaps in future
correspondence we can do a better job of how we phrase that,

but Pittsburg has issued a revised decision, and | believe

M. Shah still has about a week to appeal it. Presunably,
he's going to appeal it. I'mrepresenting to the Court that
it's not.

THE COURT: Thank you. All right. So let's talk
about line 15. M. Grfinkel, | assunme you're the first
person to be heard fromon that.

MR. GARFI NKEL: Yes, Your Honor. Emm C is a
nmonunental case in terns of its inpact, the resources -- the

judicial and state agency resources that are being poured
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intoit. It's the only case of its kind in the country that
"' maware of where a judge is |ooking at a state educati onal
agency's oversight of IDEA, all of the LEAs in that state is
their entire nonitoring systemof the |IDEA under 20 USC 1416
and deciding whether it neets IDEA s requirenents, whether
it's adequate for all the purposes set forth in | DEA of
ensuring that LEAs are providi ng FAPE.

It isin a four-stage inquiry as we've set

forth in the briefing. The first is collection of data.
That revolves around 17 required federal indicators. The
second i s how you anal yze that data on an annual basis to
make determ nati ons about which LEAs need a little extra
assi stance or nmonitoring fromthe CDE.

As we pointed out, this case is significantly
far along. CDE has passed both of those stages.

W pointed out in a footnote that there's a
hol dover issue on A Su (phonetic) having to do with a target
that we set, and that was request for judicial notice three
on the notion for stay sinply to fill in the blanks and show
the progress and status of that case, which is that the new
targets were submtted in Novenber to the State Board, and
that's why you were requested judicial notice of that
docunent .

So we're now at stage three, and stage three is
the actual nonitoring activities that are done when the CDE

has identified which tier an LEA belongs in based on their
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performance in the previous year. Do they need the sane
basic | evel of assistance and nonitoring that any LEA in the
state needs? Does it need to be a targeted nonitoring, which
is an (unintelligible) or intensive nonitoring, which is nore
intense fromthat. And then what kind of activities does the
CDE do to help the LEA in getting better and not needi ng that
| evel of assistance in the follow ng year?

And phase three has been broken into two stages
itself. Stage 3a is called the design phase. Wat is the
CDE' s design for doing that stage three nonitoring? And
that's the one we have the subm ssion due on April -- either
April 15th or April 12th. W are a three-day hearing,
three-day evidentiary hearing set on that in Cctober. Then
there will be phase 3b, which is potentially a second event
of those phase three nonitoring activities. Not just were
they designed in a reasonable way, but were they effective in
maki ng sone difference for those LEAs?

And then stage four wll just be about our
policies and procedures that we have for doing our job of
oversi ght of special education in California.

It's a massive effort. There's a reason why
when the Morgan Hills case was brought on very simlar
all egations that the Emma C. court stated and said you are
duplicating efforts here. Yes, it's a different school
district. Yes, you're nmaking clains that, you know, the kids

in Mrgan Hills School District aren't getting FAPE as
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opposed to kinds in Ravenwood School District, which was the
original school district in Eoma C. But Emma C. changed from
a case that was originally structured as bei ng about whet her
the CDE's nonitoring of grade enpl oyees was sufficient to
being a statew de case, and we have that in the briefing.

That CDE basically represented to the court that we have one
statewi de nonitoring system W don't have different

noni toring systens for different LEAs.

So when you're | ooking at whether or not our
noni toring systemas applied to Ravenswood is sufficient,
you' re | ooki ng at whether our nonitoring systemstatewide is
sufficient. It is the same nonitoring systemfor everyone.

Ravenswood, by the way, has actually been
di sm ssed out of the case. They have satisfied everything
that the court wanted fromthem and nowit's purely a case
about whether CDE s overall statew de nonitoring system of
special ed is adequate. |It's a consent decree. So we're in
stage three out of four of trying to satisfy this consent
decree. It | ooks at absolutely every aspect of our
nmoni toring of special education in California. So that
includes in all the different indicators the restrictive
environment. |s the LEA doing a good job of trying to get
students into the mai nstream as nuch as possi ble? Acadenic
achi evenent in |anguage, arts, and math, how is the LEA doing
in that area?

Now, this case happens to rai se questions about

HINES REPORTERS
Exhibit A; Page 43

39



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

significant disproportionality in identification for speci al
education, placenent in special education classes in |east
restrictive environnent, and discipline. Al of those are
addressed in Enma C. because those are (unintelligible).
It's a priority itemin federal |law for our nonitoring.

Every single thing that is raised in this case
is being addressed in E'ma C. on a statew de | evel for al

LEAs, including Pittsburg. And, again, the court recognized

that exact thing in Morgan Hill and said we're not going to
have a separate case about Mdrgan H Il because we're already
anal yzing the systemthat CDE is applying to Morgan Hill in

Emma C., and that's why they (unintelligible).

Here, Plaintiffs would have you, in the face of
Judge Chhabria's oversight of Emma C. that is ongoing, carve
out the CDE's -- the sane exact issues, CDE s nonitoring of
speci al education in California as to Pittsburg Unified
alone. And that is for all of the factors identified in the
Cai afa case -- | hope |I'm pronouncing that right -- and al
the reasons why the Emma C. for setting aside Morgan Hill,
they all apply here. Trenmendous duplication of effort,
tremendous burden, trenendous risk that you woul d reach a
result as to CDE's -- what's adequate or not for CDE' s
oversight of Pittsburg, that is at odds of with what Judge
Chhabria ultimately decides is adequate for nonitoring
st at ewi de.

So, for all of those reasons, it's appropriate
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to stay this case to the extent that it chall enges CDE s
oversi ght of special education.

As we pointed out in the briefing, that would
not prevent the Plaintiff from going ahead agai nst Pittsburg,
if they still have a case against Pittsburg. And there is,
as we pointed out, a small portion of this case that appears
to be not an | DEA case, and we fleshed that out as well as we
could, but certainly fromthe pleadings, there's a reference
to a disproportionate discipline of students of color who
don't have I ECs. That would not be a specialization, that
would be in Emma C., and we're not asking the Court to stay
this case in that respect.

THE COURT: kay. M. Shah.

MS. SCHWARTZ: Your Honor, this is Anmanda Schwart z.
"1l be addressing the Court on the notion to stay.

THE COURT: Go ahead.

MS. SCHWARTZ: Your Honor, Plaintiffs submt on the
tentative. W think Your Honor did a great job articulating
the reasons why Defendants did not fulfill their burden as
the noving party and did not neet the | egal standard of the
Cai af a case.

I would just like to point out that the Mrgan
H |1l case that Defendant is nentioning involved an | DEA
claim And as Your Honor pointed out in the tentative, this
case does not involve an IDEA claim It involves purely

state constitutional issues which are not at issue in Enma C.
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So, with that, Your Honor, we submt on the

tentative.

THE COURT: Ckay.

MR. GARFI NKEL: And just one quick response to that.
The Court has already stated that the gravanen of this claim
all eges a denial of state funded IDEA. That's in the
tentative ruling, and that's why exhaustion is required.

The claimitself under the Constitution alleges
that students aren't receiving FAPE. | don't know how nuch
nore you could say to make it clear that it's a FAPE claim
with a constitutional |abel on it.

THE COURT: Thank you. Here's what |'m going to do:
Even the nost basic matters on nine and ten, just for the
sake of clarity, I'"'mgoing to take everythi ng under
subm ssion, and I will go back and I wll consider all the
di fferent argunents that have been added today, and you'l
get a deci sion.

MR. GARFI NKEL: Thank you, Your Honor

M5. ALBERTS: Your Honor, if | can on behalf of the
District, | would also like to add a request. |If Your Honor
deens necessary, we would think it woul d be appropriate,
gi ven the exhaustion issue in this case is paranount, and
ei ther going forward or not going forward in such a | arge
case, that you would certify it for appellate review. W
would like to join in the CDE s request on that matter.

THE COURT: Al right. [1'Il consider that request
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along with everything el se.

MR. GARFI NKEL: Thank you, Your Honor. W appreciate

M5. ALBERTS: Thank you, Your Honor.

MR. SHAH. This is Mal har Shah for the Plaintiff.

Just one quick note. W were hoping to designate this case
for electronic filing. So if Your Honor finds that
appropriate, we would greatly appreciate that. That's it.
Thank you.

MR. EDELSTEIN: | join in that request.

THE COURT: What we really need to do is set a case
managenent conference. | usually do that at the first case
managenent conference. Do we have a date for one yet in this
case?

MR. SHAH. This is Mal har Shah on behalf of the
Plaintiffs. No, | do not believe that we have one right now.

THE COURT: Al right. Let's set one now. Let's do
it relatively soon, say within -- after you get ny deci sion,
but within say about 30 days fromnow. |s that good?

MR. SHAH. This is Ml har Shah. That's great, Your
Honor, for us.

THE COURT: March 25, that wll be at 8:30. Please do
not provide Judicial Council individual CMC statenment fornms.
I"d like a joint narrati ve.

MR. GARFI NKEL: By what date, Your Honor?

THE COURT: A week before the CMC
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kay.

MR, SHAH:

Thank you, counsel.
Thank you, Your Honor.

( Adj our nnent)
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STATE OF CALIFORNIA )
' ) SS.

COUNTY OF ORANGE )

I, Jay M. Bullard, CSR No. 3455, Official
Court Reporter Pro Tempore, do hereby certify that
the within and foregoing feporter's transcript, is
a full,. true, and correct transcript of my
shorthand notes thereof, and a full, true, and
correct statement of the testimony and proceediﬁgs

had in said cause.

Dated: 3-17-22

PNl

{

Jaszkxﬁullard, CSR #3455

Official Court Reporter
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