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Honorable Chief Justice Patricia Guerrero and
Honorable Associate Justices

Supreme Court of California

350 McAllister Street

San Francisco, CA 94102

RE: Request for Depublication of City of Gilroy v. Superior Court of Santa Clara
County (2023) 96 Cal.App.5th 818, as modified on denial of reh’e (Nov. 20,
2023); Sixth District Court of Appeal Case Nos. H049552 and H049554 (as
consolidated); Petition for Review filed Dec. 5, 2023 (Case No. S282937)

Dear Chief Justice Guerrero and Associate Justices of the Court:

Pursuant to Rule 8.1125(a) of the California Rules of Court, the American Civil
Liberties Union of Northern California (“ACLU NorCal”), the First Amendment
Coalition, the McClatchy Company, LLC, and Californians Aware respectfully ask
this Court to issue an order depublishing the opinion of the Court of Appeal for the
Sixth Appellate District in City of Gilroy v. Superior Court of Santa Clara County
(2023) 96 Cal.App.5th 818, 314 Cal.Rptr.3d 681, as modified on denial of reh’g (Nov.
20, 2023) (“City of Gilroy”), attached hereto as Exhibit A.

Depublication is necessary here to ensure “the orderly development of decisional
law.” (Schmier v. Supreme Court (2000) 78 Cal.App.4th 703, 708.) The Court of
Appeal’s opinion threatens to upend the carefully constructed balance of objectives
and protections set forth in the California Public Records Act (“CPRA”) to

ensure meaningful access to public information. (See, e.g., Filarsky v. Superior
Court (2002) 28 Cal.4th 419, 434.) Alternatively, if this Court grants the petition
for review filed by Law Foundation of Silicon Valley (“Law Foundation”), it should
order that the Court of Appeal’s opinion be “not citable” pending review. (Cal. Rules
of Court, rule 8.1115(e)(3).)

City of Gilroy concerns CPRA requests submitted by Law Foundation to the City of
Gilroy (“City”) for records concerning the City’s homeless encampment sweeps,
including body camera footage from police officers engaged in investigation or
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enforcement action during such sweeps. The trial court had granted declaratory
relief to Law Foundation, ruling that the City’s response to Law Foundation’s
requests had violated the CPRA in numerous respects. In particular, the trial court
found that the City had conducted an inadequate search for responsive records,
failed to review responsive records before asserting a blanket exemption, and
further failed to timely respond. Notwithstanding these findings, however, the
Sixth District Court of Appeal reversed. The appeals court held that (1) declaratory
relief was categorically unavailable to a requester if an agency destroyed responsive
records that it deemed exempt after receipt of the request and (2) an agency “has no
duty under the CPRA to preserve all documents that have been withheld as
exempt.” (City of Gilroy, supra, 314 Cal.Rptr.3d at pp. 692-94, 696.)

Depublication is justified when “the opinion is wrong on a significant point,” or if
the “opinion’s analysis was too broad and could lead to unanticipated misuse as
precedent.” (Eisenberg, Cal. Practice Guide: Civil Appeals and Writs (The Rutter
Group 2019) 9 11:180.1.) The Court of Appeal’s opinion errs on each count. First,
the decision improperly limits the scope of declaratory relief available when a
member of the public seeks to both vindicate their rights and delineate an agency’s
duties beyond the disclosure of a record itself. Second, the decision improperly
implies that an agency’s claim of an exemption bears on the question of whether
records were properly destroyed, thereby creating an opportunity for an agency to
avoid compliance with the CPRA so long as it deems responsive records as exempt.

STATEMENT OF INTERESTS

The American Civil Liberties Union (“ACLU”) is a nationwide, nonprofit,
nonpartisan membership organization with approximately 2 million members. It is
dedicated to the defense and promotion of the individual rights and liberties
embodied in the constitution. It is also dedicated to advancing governmental
transparency and accountability. ACLU NorCal is a regional affiliate of the ACLU.
As part of its advocacy, ACLU NorCal relies on public records to gather information
and ensure that the public is informed about the conduct and practices of public
officials. ACLU NorCal routinely litigates under the CPRA, including filing amicus
and merits briefs in this Court. (See, e.g., City of San Jose v. Superior Court (2017)
2 Cal.5th 608; Copley Press, Inc. v. Superior Court (2006) 39 Cal.4th 1272; see also
ACLU of Northern California v. Superior Court (2011) 202 Cal.App.4th 55.)

The First Amendment Coalition (“FAC”) is a nonprofit organization dedicated to
defending freedom of speech, freedom of the press, and the people’s right to know.
FAC provides legal information and consultations regarding access rights under
state and federal law. FAC regularly files amicus briefs in state and federal courts
and engages in litigation to protect and expand the rights of the press and public to
transparency in government.
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The McClatchy Company, LLC (“McClatchy”) publishes thirty daily newspapers and
provides award-winning news coverage to communities throughout the United
States. Headquartered in Sacramento, McClatchy publishes four California dailies:
The Sacramento Bee (est. 1857 as “The Daily Bee”), The Fresno Bee, The Modesto
Bee, and The San Luis Obispo Tribune. The work of journalists from McClatchy’s
publications has been honored with many awards, including more than fifty
Pulitzer Prizes. McClatchy regularly relies on the CPRA to investigate and inform
1ts readers about matters of public interest.

Californians Aware is a nonpartisan, non-profit advocacy group with a

board comprised of journalists, current and former government officers and
employees, and public interest advocates. Its mission is to foster the improvement
of, compliance with, and public understanding of open government laws throughout
California.

DISCUSSION

1. The CPRA Does Not Preclude Declaratory Relief to Remedy a Public
Agency’s Past Violations as to a CPRA Request

The Court of Appeal held that, because “the CPRA does not provide for declaratory
relief other than to determine a public agency’s obligation to disclose records, Law
Foundation may not seek declaratory relief under the CPRA with respect to the
propriety of City’s past conduct in responding to Law Foundation’s public records
requests.” (City of Gilroy, supra, 314 Cal.Rptr.3d at pp. 692-93.) But the CPRA
does not contain any such limitations—and the Court of Appeal cited no such
statutory provision.

To the contrary, the CPRA provides that “/a/ny person may institute a proceeding
for . . . declarative relief . . . to enforce that person’s right under this division to
inspect or receive a copy of any public record or class of public records.” (Gov. Code,
§ 7923.000, italics added.) The only limitation to an action for declaratory relief
under the CPRA is that it must be “initiated by individuals or entities seeking
disclosure of public records.” (Filarsky v. Superior Court, supra, 28 Cal.4th at p.
428; see also id. at p. 431 [observing that Government Code “section 6258 [now
recodified as Sections 7923.000 and 7923.005] limits the declaratory relief
proceedings it authorizes to those initiated by persons seeking to enforce their right
to inspect or to obtain disclosure of public records”].)

On the record below, Law Foundation was precisely such an entity. And yet, the
Court of Appeal incorrectly foreclosed its ability to seek declaratory relief forcing
the agency to heed its obligations under the CPRA.
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In addition to actual disclosure, the CPRA imposes numerous duties that an agency,
upon receipt of a request for public records, must fulfill in furtherance of its
obligation to disclose records. These obligations include, for example, the duty to
respond to a CPRA request (Gov. Code, §§ 7922.525, 7922.530, subd. (a), 7922.545);
the duty to assist a requester in “mak[ing] a focused and effective request” (id., §
7922.600, subd. (a)); the duty to search for responsive records (id., § 7922.535; City
of San Jose v. Superior Court, supra, 2 Cal.5th at p. 627); and the duty to ensure
that “[p]ublic records are open to inspection at all times during” the agency’s
business hours (id., § 7922.525, subd. (a)). These duties apply regardless of whether
responsive public records might presently exist, because the CPRA concerns records
“prepared, owned, used, or retained by any agency” that “were in the possession of
the agency” “upon the agency’s receipt of the request.” (Consolidated Irrigation
District v. Superior Court (2012) 205 Cal.App.4th 697, 708; Board of Pilot
Commissioners v. Superior Court (2013) 218 Cal.App.4th 577, 597-598; see also
Anderson-Barker v. Superior Court (2019) 31 Cal.App.5th 528, 538.)

In short, as long as a request was properly made under the CPRA, a court is in a
position to declare an agency’s duties and a person’s rights as to that request—
regardless of whether the requested records are still available. (See Community
Youth Athletic Center v. City of National City (2013) 220 Cal.App.4th 1385, 1430
[affirming declaratory relief for requester as to agency’s failure to reasonably search
for responsive records where records had been destroyed during litigation].) Yet
City of Gilroy, in effect, precludes members of the public from seeking declaratory
relief as to violations of the other duties created by the CPRA that are in
furtherance of an agency’s obligation to disclose public records beyond the disclosure
itself. This decision carries the risk of gamesmanship on the part of agencies
seeking to withhold records for reasons not permitted by the CPRA (e.g.,
embarrassment or inconvenience). Such an agency could presumably destroy
unflattering records to avoid not only its disclosure obligations, but also to escape
declaratory judgment on its failure to fulfill the duties triggered once it had received
a request for those records.

2. City of Gilroy Incorrectly Implies That an Agency Can Deem Records
as Exempt and Avoid Compliance with the CPRA and Relevant
Retention Obligations

The decision below should be depublished for a separate and independent reason. In
holding that a public agency “has no duty under the CPRA to preserve all
documents that have been withheld as exempt,” the Court of Appeal improperly
1implied that the question of whether a destruction is proper somehow involves an
agency’s assertion of the CPRA’s exemptions to bar disclosure. (City of Gilroy,
supra, 314 Cal.Rptr.3d at p. 696, italics added.) But an assertion that a record fits
within such an exemption has no bearing on an agency’s duty to preserve it. The
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question of whether a record is properly retained or destroyed begins and ends with
the relevant retention statutes. By inserting CPRA disclosure analysis into the
retention inquiry, the decision below effectively permits agencies to destroy public
records in their possession after receipt of a request for those records for any
reason—nefarious or benign, conscious or unconscious—so long as they claim that
the records are exempt from disclosure under the CPRA.

The court’s overstep here has far-reaching implications. The CPRA expressly states
that none of its provisions “shall be construed to permit an agency to delay or
obstruct the inspection or copying of public records.” (Gov. Code, § 7922.500.) In
granting an agency license to destroy responsive records after having received a
CPRA request, City of Gilroy creates an obvious opportunity for agencies to obstruct
disclosure. This opportunity not only flips the CPRA on its head by interpreting its
limitations on the right of access broadly but also threatens the statutory and
constitutionally guaranteed “right of access to information concerning the conduct of
the public’s business” and diminishes the “public scrutiny” that such access makes
possible. (Cal. Const., art I, § 3, subd. (b), par. (1).)

The Court of Appeal’s analysis failed to grapple with the fact that the public is not
obligated to accept an agency’s assertions of exemptions. Put simply, there is no
requirement that the public, or the court, “presume public officials conduct official
business in the public’s best interest.” (City of San Jose v. Superior Court, supra, 2
Cal.5th at p. 625.) As this Court opined:

The Constitution neither creates nor requires such an
optimistic presumption. Indeed, the rationale behind the [CPRA] is that
1t is for the public to make that determination, based on information to
which it is entitled under the law. Open access to government records is
essential to verify that government officials are acting responsibly and
held accountable to the public they serve.

(Ibid., original italics.)

Permitting such a presumption would hinder the public’s ability to hold government
actors accountable, and thereby undermine the very purpose of the CPRA and other
open records laws such as the federal Freedom of Information Act (“FOIA”). An
agency should not be allowed to “exercise absolute discretion, shielded from public
accountability,” in its decisions. (New York Times v. Superior Court (1990) 218
Cal.App.3d 1579, 1585.) “[T]he public interest demands the ability to verify.”
(Connell v. Superior Court (1997) 56 Cal.App.4th 601, 617.) And “[i]n order to verify
accountability, individuals must have access to government files. Such access
permits checks against the arbitrary exercise of official power and secrecy in the
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political process.” (New York Times v. Superior Court, supra, 218 Cal.App.3d at p.
1585.) As one federal court explained in the FOIA context:

One hopes, of course, that [the federal agency’s] in-house review is
rigorous enough to catch any abuses. But the purpose of FOIA is to
permit the public to decide for itself whether government action is
proper. Congress was all too aware of the ”[ilnnumerable times” that
agencies had withheld information under prior law “only to cover up
embarrassing mistakes or irregularities.” [Citation omitted] FOIA was
designed to prevent such incidents and establish instead “[t]he right of
the individual to be able to find out how his government is operating.”
[Citation omitted]. In light of that purpose, the public interest in
disclosure is not diminished by the possibility or even the probability
that [the agency] is doing its reviewing job right.

(Washington Post Co. v. U.S. Department of Health & Human Services (D.C.
Cir. 1982) 690 F.2d 252, 264.)

Moreover, the Court of Appeal’s discussion of the City’s preservation obligation was
unnecessary to its decision. As noted above, the court (incorrectly) held that Law
Foundation was not entitled to declaratory relief concerning the City’s past
violations of the CPRA with respect to Law Foundation’s request. Because there
were no remaining records to be disclosed, the court concluded that Law
Foundation’s claims were moot. (City of Gilroy, supra, 314 Cal.Rptr.3d at p. 692.)
That should have been the end of the court’s analysis. (See La Mirada Avenue
Neighborhood Association of Hollywood v. City of Los Angeles (2016) 2 Cal.App.5th
586, 590 [“Ordinarily, when, as here, a case becomes moot pending an appellate
decision, the reviewing court will simply dismiss the appeal on the ground it can no
longer grant any effective relief.”]; see Paul v. Milk Depots, Inc. (1964) 62 Cal.2d
129, 134.)

Instead of dismissing the appeal on mootness grounds, however, the Court of
Appeal turned to analyzing whether the CPRA imposed a duty on the City to
preserve the requested records—a question the court had just held it could not
resolve because it lacked the power to issue declaratory relief for past violations.
(See City of Gilroy, supra, 314 Cal.Rptr.3d at pp. 694-697.) The court’s entire
discussion on retention obligations under the CPRA is therefore dicta. (See
Manufacturers Life Insurance Co. v. Superior Court (1995) 10 Cal.4th 257, 287
[“Dictum is the statement of a principle not necessary to the decision.”].) By opining
on this issue, the Court of Appeal exceeded its “duty . . . to decide actual
controversies by a judgment which can be carried into effect, and not to give
opinions upon moot questions or abstract propositions, or to declare principles or
rules of law which cannot affect the matter in issue in the case before it.”
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(California Redevelopment Association v. Matosantos (2013) 212 Cal.App.4th 1457,
1484, citing Consolidated Vultee Aircraft Corp. v. United Automobile (1946) 27
Cal.2d 859, 863.) For this reason, too, the decision below should be depublished.

CONCLUSION

For the foregoing reasons, we urge this Court to depublish the Court of Appeal’s
opinion in City of Gilroy v. Superior Court of Santa Clara County (2023) 96
Cal.App.5th 818, as modified on denial of reh’g (Nov. 20, 2023).

Respectfully submitted,

Gl

Shaila V. Nathu (SBN 314203)

ACLU Foundation of Northern California
39 Drumm Street

San Francisco, CA 94111

Email: snathu@aclunc.org
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Filed 11/20/23 (unmodified opn. attached)
CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SIXTH APPELLATE DISTRICT

CITY OF GILROY, H049552
(Santa Clara County
Petitioner, Super. Ct. No. 20CV362347)
V. ORDER MODIFYING OPINION
AND DENYING PETITION FOR
THE SUPERIOR COURT OF SANTA REHEARING
CLARA COUNTY,

NO CHANGE IN JUDGMENT
Respondent;

LAW FOUNDATION OF SILICON

VALLEY,
Real Party in Interest.
LAW FOUNDATION OF SILICON H049554
VALLEY, (Santa Clara County
Super. Ct. No. 20CV362347)
Petitioner,
V.

THE SUPERIOR COURT OF SANTA
CLARA COUNTY,

Respondent;

CITY OF GILROY,

Real Party in Interest.

The Law Foundation of Silicon Valley’s petitions for rehearing are denied. The
court orders that the opinion filed October 23, 2023, be modified as follows:



1. On page five, paragraph one, lines 9-10, the sentence beginning “Law
Foundation later agreed” is deleted and replaced with the following sentence:

Law Foundation later initially agreed to limit its request to video and audio
recordings produced from January 1, 2019, through the present.

2. On page 23, paragraph one, lines 1-2, the sentence “Costs in this original
proceeding are awarded to petitioner City of Gilroy” is deleted and replaced with the
following paragraph:

The parties shall bear their own costs on appeal. Upon finality of this decision, the
temporary stay order is vacated.

There is no change in the judgment.

Greenwood, P. J.

Danner, J. Wilson, J.



Filed 10/23/23 (unmodified opinion)

CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SIXTH APPELLATE DISTRICT

CITY OF GILROY,
Petitioner,
V.

THE SUPERIOR COURT OF SANTA
CLARA COUNTY,

Respondent;

LAW FOUNDATION OF SILICON
VALLEY,

Real Party in Interest.

LAW FOUNDATION OF SILICON
VALLEY,

Petitioner,
V.

THE SUPERIOR COURT OF SANTA
CLARA COUNTY,

Respondent;
CITY OF GILROY,

Real Party in Interest.

H049552
(Santa Clara County
Super. Ct. No. 20CV362347)

HO049554
(Santa Clara County
Super. Ct. No. 20CV362347)

. INTRODUCTION

Petitioner Law Foundation of Silicon Valley (Law Foundation) is a “nonprofit

legal services organization whose mission is to advance the rights of under-represented

individuals and families through legal services, strategic advocacy, and educational



outreach.” During its investigation of complaints by homeless persons that their personal
property was being destroyed during cleanups of homeless encampments, the Law
Foundation made numerous public record requests to the City of Gilroy (City).?

Dissatisfied with City’s responses to its public records request, Law Foundation
filed a petition for writ of mandate and complaint for declaratory relief alleging that City
had violated the California Public Records Act (CPRA; Gov. Code, § 7920.000 et seq.)?
In the October 1, 2021 order, the trial court denied the petition for a writ of mandate and
granted declaratory relief in part, finding that City had violated the CPRA in responding
to Law Foundation’s public records requests but rejecting Law Foundation’s request for a
declaration that City had violated the CPRA by failing to preserve responsive records it
claimed were exempt while Law Foundation’s public records requests were pending.

Both parties filed writ petitions in this court challenging parts of the trial court’s
order. In case No. H049552, City of Gilroy v. Superior Court, City contends that the trial
court erred in granting declaratory relief, failing to find that Law Foundation’s claims of
CPRA violations were moot, and tentatively finding that Law Foundation is the
prevailing party for purposes of awarding costs and attorney fees. In case No. H049554,
Law Foundation v. Superior Court, Law Foundation argues that the trial court erred in
denying Law Foundation’s request for a declaration that the City violated the CPRA by
destroying responsive records after it received the Law Foundation’s CPRA requests.

For the reasons stated below, we determine that (1) the trial court erred in case
No. H049552, City of Gilroy v. Superior Court by granting declaratory relief on the basis
of its findings that City’s past conduct in responding to Law Foundation’s public records

requests violated the CPRA; and (2) the trial court did not err in case No. H049554, Law

1To be consistent with the parties’ terminology in their briefs and in the
proceedings below, we will refer to unhoused persons as homeless.

2 The CPRA was previously codified as section 6250 et seq. and was recently
recodified and reorganized as section 7921.000 et seq. All further statutory references
are to the Government Code unless otherwise indicated.



Foundation v. Superior Court, by denying Law Foundation’s request for a declaration
that City violated the CPRA by failing to preserve responsive records it claimed were
exempt while Law Foundation’s public records requests were pending. We will therefore
issue a writ of mandate directing the trial court to vacate the October 1, 2021 order and to
enter a new order denying Law Foundation’s petition for writ of mandate and complaint
for declaratory relief in its entirety.
Il. FACTUAL BACKGROUND

A. Records of GPD Body-Worn Camera Video Footage

Gilroy Police Department (GPD) receives complaints about homeless
encampments that have been established on private or public property, including the
property of the Santa Clara Valley Water District (Water District). When requested by
the Water District, GPD assists with the cleanup of homeless encampments (also known
as sweeps) on Water District property. According to former Chief of Police Scot
Smithee, “[d]uring an encampment cleanup, GPD officers proceed in advance of the
Water District crews. The GPD officers locate and investigate individuals who have
failed to comply with the prior written and oral notices to vacate the premises. Officers
make contact with these individuals to investigate potential violations of the law, such as
trespass or illegal storage, and direct individuals to collect their belongings and
immediately vacate the property prior to the Water District personnel arriving to
complete the cleanup.” The Water District is responsible for collecting belongings left at
the cleanup site and either disposing of them or leaving items of apparent value at the site
for homeless persons to retrieve later. GPD collects and stores a few items, such as
identification cards.

According to Smithee, GPD officers assisting with homeless encampment
cleanups have body-worn cameras (bodycams), which they activate “if they are engaging
in a criminal investigation or enforcement action.” Video footage generated by GPD

officers’ bodycams is collected and stored in accordance with GPD’s record management



system. David Boles, GPD’s records manager, is responsible for the collection and
maintenance of all GPD records, including video footage from bodycams. Boles is also
responsible for responding to public record requests for GPD records. City’s records
retention policy for GPD records requires bodycam video footage to be retained for one
year, then automatically deleted by a computer system unless flagged for preservation.
Once a bodycam video is automatically deleted, it cannot be recovered or viewed by
GPD.

B. Law Foundation’s 2018 Public Records Requests

After receiving complaints from homeless persons that their personal property was
being destroyed during cleanups of homeless encampments, the Law Foundation began
an investigation that included making numerous public record requests to City. Relevant
here, Law Foundation submitted an October 9, 2018 request that included the following:
(1) “Request 11: Any and all public records constituting, reflecting or relating to the
proactive enforcement of Quality of Life violations between January 1, 2015 through the
present”; (2) “Request 18: Any and all public records constituting, reflecting or relating
to the number of encampment sweeps conducted between January 1, 2015 through the
present”; and (3) “Request 24: Any and all public records constituting, reflecting or
relating to the Zero Tolerance Policy regarding the homeless and Quality of Life
violations between January 1, 2015 through the present.”

City provided responsive materials to Law Foundation’s October 9, 2018 public
records requests with an October 29, 2018 response from the assistant city attorney that
stated in part, “[t]he GPD’s law enforcement records generally, and Quality of Life
criminal code enforcement records specifically, are exempt from disclosure under the

[CPRA].”® GPD did not provide any bodycam video footage in response to Law

3 The CPRA exempts “ ‘[r]ecords of complaints to, or investigations conducted by,
or records of intelligence information or security procedures of . . . any state or local



Foundation’s October 9, 2018 public records request, or in response to Law Foundation’s
subsequent public records requests to GPD dated October 15, 2018, and November 8,
2018, that similarly sought records related to cleanups of homeless encampments. Since
GPD’s bodycam video footage was determined by the City Attorney to be exempt, Boles
did not search for or review any bodycam video footage after receiving Law
Foundation’s October and November public records requests.

C. Law Foundation’s May 2019 Public Records Requests

Law Foundation staff attended a May 2019 homeless task force meeting at GPD
where, according to Law Foundation, Chief Smithee stated that all homeless encampment
sweeps are videotaped. Law Foundation then submitted a May 20, 2019 public records
request to City that requested (1) “All videos taken by the Gilroy Police Department
during sweeps in Gilroy conducted between January 1, 2016 and the present;” (2) “All
videos taken by the Gilroy Police Department of the encampment sweep behind the
Compassion Center on April 26, 2019;” and (3) “All audio recordings by the Gilroy
Police Department during sweeps between January 1, 2016 through the present.” Law
Foundation later agreed to limit its request to video and audio recordings produced from
January 1, 2019, through the present.

After City received the May 20, 2019 public records request, City and Law
Foundation engaged in a series of communications regarding the scope of the request and
City’s need to review the videotapes and audio recordings to determine if any fell outside
the exemption for records of investigations and investigatory files. City subsequently
provided some responsive materials with a June 11, 2019 letter from the assistant city
attorney, which informed Law Foundation that its request for GPD bodycam video
footage from the homeless encampment sweeps was denied because the bodycam videos

were exempt from disclosure.

police agency.” ” (National Lawyers Guild v. City of Hayward (2020) 9 Cal.5th 488, 493
[citing former § 6254, subd. (f), now § 7923.600, subd. (a)] (National Lawyers Guild).)



In a June 21, 2019 letter the Law Foundation demanded that City “produce video
and audio recordings of sweeps in Gilroy that were not taken during a criminal
investigation for a ‘specific and concrete’ law enforcement purpose.” After further
communications between the parties, on August 12, 2019, the Law Foundation notified
City that it intended to file a petition for writ of mandate seeking a court order to compel
City to release GPD video and audio recordings of encampment sweeps occurring
between January 1, 2016 through the present. Due to Law Foundation’s stated intention
of filing a writ petition to obtain release of the bodycam video footage, on August 22,
2019, GPD voluntarily placed a  “litigation hold’ ” on the footage to preserve it beyond
the one-year retention period.

City then decided to release GPD bodycam video footage from encampment
sweeps that did not relate to citations or arrests.* After reviewing the bodycam footage,
in October 2019 City provided approximately 52 minutes of footage from homeless
encampment sweeps that were conducted on June 1, 2018, February 17, 2019, and April
26, 2019. City withheld from disclosure 10 minutes and four seconds of GPD bodycam
video footage from encampment sweeps conducted on February 8, 2018, and February 9,
2018, that showed two encounters in which GPD officers issued citations. According to
Boles, GPD’s records manager, “[a]side from the 10:04 minutes of footage that [City]
continued to withhold and the 52 minutes of footage released to [Law Foundation], no
other body camera footage from encampment sweeps conducted between January 1, 2016

and May 20, 2019 was located within [City’s] possession.”

* We omit any facts or discussion pertaining to City’s requirement that Foundation
pay for City’s redaction of the bodycam videos to preserve individuals’ privacy, since the
record reflects that City has refunded the fees and the redaction fees are no longer at
Issue.



1. PROCEDURAL BACKGROUND

A. October 8, 2020 Order

The parties agree that the trial court performed an in camera review of the 10
minutes and four seconds of bodycam video footage that City had withheld as exempt
pursuant to section 7923.600, subdivision (a) exemption for investigatory records. The
parties also agree that in the October 8, 2020 order the trial court ruled that the exemption
was valid and the footage was properly withheld. The October 8, 2020 order was not
included in the record on appeal and is not at issue in the present original proceedings.

B. Law Foundation’s Petition for Writ of Mandate

In December 2020 Law Foundation filed a verified first amended petition for writ
of mandate and complaint for equitable relief (hereafter, writ petition or petition) alleging
that City had committed several violations of the CPRA.

In the writ petition, Law Foundation asserted that City did not inform Law
Foundation until July 2020 that it had destroyed potentially responsive GPD bodycam
video footage while Law Foundation’s public records requests were pending. At that
time, City informed Law Foundation that all bodycam video footage prior to August 2019
had been destroyed, with the exception of one June 2018 video that was later provided by
City. According to Law Foundation, City “did not put any kind of preservation flag or
hold on police body camera footage until August 22, 2019, [and] did not begin reviewing
‘potentially responsive video footage’ until August 12, 2019.”

Law Foundation also asserted that following its May 2019 public records requests
for GPD bodycam videos pertaining to homeless encampment sweeps, City did not
provide any bodycam videos until October 24, 2019, after a series of communications
between the parties regarding City’s response to Law Foundation’s May 2019 public
records requests.

Based on these and other allegations, Law Foundation asserted a cause of action

for violations of former sections 6253 and 6253.9 [now sections 7922.500 and 7922.570]



and article I, section 3 of the California Constitution. The alleged violations included
City’s delay in responding to public records requests, City’s failure to search for
responsive records, and City’s destruction of responsive records while Law Foundation’s
public records requests were pending. Law Foundations sought a writ of mandate
directing City to produce all requested records not lawfully withheld and also declaratory
relief, as follows: (1) a declaration that Law Foundation had a right to responses to its
requests that were compliant with CPRA’s time limits and rules regarding extensions of
time; and (2) a declaration that City failed to produce responsive records that existed at
the time of Law Foundation’s requests but were subsequently destroyed. Law
Foundation also sought an award of attorney fees and costs.

City filed an answer to the writ petition affirmatively asserting that Law
Foundation was not entitled to the relief requested.

C. Trial Court Proceedings

1. Pretrial Briefing

Before the hearing in this matter, the parties submitted pretrial briefs supported by
declarations and documentary evidence. Law Foundation argued in its pretrial brief that
it was entitled to declarations that City’s actions were unlawful under the CPRA, as
follows: (1) “City conducted inadequate search(es) for public records, including police
video camera footage, responsive to the Law Foundation’s [CPRA] requests dated
October 9, 2018; October 15, 2018; November 8, 2018; and May 20, 2019.. . .;” (2) “City
provided inadequate written response(s) to each of the CPRA Requests, including by
failing to specify the exempt records or representing that they no longer existed;” (3)
“City unlawfully allowed potentially responsive police video camera records to be
destroyed both while the CPRA Requests were pending, and after this litigation
commenced;” (4) “City improperly and without notice to the Law Foundation,
categorized all police video camera footage of homelessness sweeps as categorically

exempt under the CPRA, and declined even to review them until after this litigation was



threatened;” (5) “City failed to meet its burden to prove that all withheld records were
properly exempt and/or could not be redacted, including those it allowed to be
destroyed;” and (6) “City failed to timely respond to the CPRA Requests.”

Law Foundation also sought a “[d]eclaration from the Court that an adequate
search requires . . . City to watch and listen to a responsive clip of bodycam footage in its
entirety before determining that it is exempt from disclosure under the CPRA.” Finally,
Law Foundation sought “[a]n injunction that enjoins . . . City from destroying records
requested under a CPRA Request and deemed exempt for a period of three years after
receipt of the CPRA Request.” Law Foundation did not argue that a writ of mandate
should issue directing City to produce all requested records not lawfully withheld.

In its trial brief, City contended that the writ petition should be denied because its
actions in response to Law Foundation’s CPRA requests were reasonable and did not
violate the CPRA. City also contended that the CPRA did not require City to place a
litigation hold on records that were withheld as exempt. Further, City argued that Law
Foundation’s claims of CPRA violations were moot, because prior to litigation City had
provided all responsive GPD bodycam video footage in its possession, except for the
10 minutes and four seconds of footage that the trial court had previously ruled was
exempt.

2. October 1, 2021 Order

In the October 1, 2021 “order of judgment” the trial court denied the writ petition,
granted declaratory relief in part, and denied the request for injunctive relief, as follows:
“The Court grants declaratory relief: (1) ... [C]ity violated the CPRA by conducting an
inadequate search related to the Law Foundation’s 2018 Public Records Act requests . . .;
(2) with respect to the 2018 requests, . . . City had a duty to, but did not, watch the
bodycam footage before asserting a blanket exemption when the details of the footage
were unclear on their face in order to determine whether the exemption applies, separate

the exempt and nonexempt material, if any, and share information derived from the



exempt records with the requester as to why any withheld records were exempt rather
than a boilerplate response that parrots the law. . . . ; and (3) [City’s] response to the
November 2018 CPRA request was not timely, occurring 33 days after the request was
received.”

The trial court denied declaratory relief as to Law Foundation’s claims that City
had an obligation to preserve records, finding that “City did not violate the CPRA by
failing to preserve responsive records upon receipt of the Law Foundation’s multiple
Public Records Act requests,” and “City did not violate the CPRA by failing to preserve
responsive body camera footage after placing a litigation hold.”

Additionally, the trial court denied “Law Foundation’s request for an injunction
preventing the City from destroying any footage for three years after receiving a Public
Records Act request under the CPRA . . . because it asks the Court to expand the duties
Imposed upon an agency by the legislature, as the CPRA does not allow for prospective
relief for presumed or potential future CPRA violations.”

In the October 1, 2021 order the trial court also stated a tentative ruling that costs
and attorney fees would be awarded to Law Foundation as the prevailing party because
City had produced public records after litigation began and because the court had
“granted declaratory relief finding that . . . City violated the CPRA,” with a final
determination to be made upon separate motions.

D. Petitions for Writ of Mandate

Both parties filed writ petitions in this court challenging parts of the trial court’s
order. In case No. H049552, City of Gilroy v. Superior Court, City contends that the trial
court erred in granting declaratory relief, failing to find that Law Foundation’s claims of
CPRA violations were moot, and tentatively finding that Law Foundation is the
prevailing party for purposes of awarding costs and attorney fees. In case No. H049554,

Law Foundation v. Superior Court, Law Foundation argues that the trial court erred in
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denying Law Foundation’s request for a declaration that City violated the CPRA by
destroying responsive records after it received the Law Foundation’s CPRA requests.®

In each original proceeding, this court issued a temporary stay and an order to
show cause why a peremptory writ should not issue as requested in the petition, and
afforded the parties the opportunity for further briefing and oral argument. We also
granted the application of the League of California Cities and the California Special
Districts Association for leave to file an amicus curiae brief in support of City in each
original proceeding.

IV. DISCUSSION

A. Overview of California Public Records Act

“The California Public Records Act . . . establishes a right of public access to
government records. ‘Modeled after the federal Freedom of Information Act (5 U.S.C.
8 552 et seq.) [FOIA], the [CPRA] was enacted for the purpose of increasing freedom of
information by giving members of the public access to records in the possession of state
and local agencies.” [Citation.] In enacting the statute in 1968, the Legislature declared
this right of access to be ‘a fundamental and necessary right of every person in this state’
([former] Gov. Code, 8§ 6250 [now § 7921.000])—a declaration ratified by voters who
amended the California Constitution in 2004 to secure a ‘right of access to information
concerning the conduct of the people’s business’ (Cal. Const., art. I, § 3, subd. (b)(1),
added by Prop. 59, Gen. Elec. (Nov. 2, 2004)). [Citation.]” (National Lawyers Guild,
supra, 9 Cal.5th at p. 492.)

Section 7923.500 provides that the trial court’s order under the CPRA, “which
either directs disclosure of records by a public official or supports the official’s refusal to
disclose records, is immediately reviewable by petition to the appellate court for issuance

of an extraordinary writ. [Citation.] The standard for review of the order is ‘an

5 0n the court’s own motion, we ordered case Nos. H049552 and H049554 to be
considered together for purposes of oral argument and disposition.
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independent review of the trial court’s ruling; factual findings made by the trial court will
be upheld if based on substantial evidence.” [Citation.]” (City of San Jose v. Superior
Court (1999) 74 Cal.App.4th 1008, 1016 [citing former § 6259, subdivision (c)].) In
performing our review, we may consider federal “ ‘legislative history and judicial
construction of the FOIA’ ” in construing the CPRA. (lbid.)

B. City of Gilroy v. Superior Court (H049552)

City contends that the trial court erred in ruling that City violated the CPRA by
(1) performing an inadequate search in response to Law Foundation’s 2018 public
records requests; (2) failing to review GPD bodycam video footage and separating
exempt from non-exempt footage; and (3) providing an untimely response to Law
Foundation’s November 2018 public records request. City also contends that the trial
court erred in tentatively ruling that Law Foundation is the prevailing party and may be
entitled to an award of costs and attorney fees. Further, City argues that the trial court
erred in granting declaratory relief since the court did not order production of records and
no additional responsive, non-exempt records can be produced, and therefore the matter
IS moot.

Law Foundation disagrees, arguing that the trial court did not err in finding that
City’s conduct in responding to Law Foundation’s CPRA requests violated the CPRA,
and it was not necessary for the court to find that City was negligent. Law Foundation
also argues that the trial court has broad authority to grant declaratory relief with respect
to the right to inspect public records. Finally, Law Foundation argues that the trial court
did not abuse its discretion in tentatively ruling that Law Foundation is the prevailing

party for purposes of an award of costs and attorney fees.®

® We decline the parties’ invitation to review the trial court’s tentative ruling that
Law Foundation is the prevailing party for purposes of awarding costs and attorney fees,
and we express no opinion on any future award of costs and attorney fees.
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We need not address the merits of the trial court’s rulings that City violated the
CPRA in responding to Law Foundation’s public records requests, since, as we will
discuss, we determine that the matter is moot and declaratory relief is not available under
the circumstances of this case.

1. Mootness

“ ‘It is well settled that an appellate court will decide only actual
controversies . . . . We will not render opinions on moot questions or abstract
propositions, or declare principles of law which cannot affect the matter at issue on
appeal.” ” (Building a Better Redondo, Inc. v. City of Redondo Beach (2012) 203
Cal.App.4th 852, 866.) “Stated differently, moot cases ‘are “[t]hose in which an actual
controversy did exist but, by the passage of time or a change in circumstances, ceased to
exist.” [Citation.]’ [Citation.]” (Parkford Owners for a Better Community v. County of
Placer (2020) 54 Cal.App.5th 714, 722.) “A case is moot when the decision of the
reviewing court ‘can have no practical impact or provide the parties effectual relief.
[Citation.]” ” (MHC Operating Limited Partnership v. City of San Jose (2003) 106
Cal.App.4th 204, 214 (MHC); see also Committee for Sound Water & Land Development
v. City of Seaside (2022) 79 Cal.App.5th 389, 405 [same].)

Regarding the relief available under the CPRA, this court has stated that “[t]he
CPRA provides no . . . remedy that may be utilized for any purpose other than to
determine whether a particular record or class of records must be disclosed.” (County of
Santa Clara v. Superior Court (2009) 171 Cal.App.4th 119, 127 (County of Santa
Clara).) Thus, the CPRA “provides no remedy for failure to timely comply with a
request for records.” (Rogers v. Superior Court (1993) 19 Cal.App.4th 469, 483.)

Under the FOIA, “after the agency produces all non-exempt documents and the
court confirms the agency’s proper invocation of an exemption, the specific FOIA claim
Is moot because the injury has been remedied. [Citations.]” (Hajro v. U.S. Citizenship &

Immigration Services (9th Cir. 2016) 811 F.3d 1086, 1103.) Under the CPRA, an action

13



seeking a declaration that the plaintiffs could inspect and copy primary election ballots
was deemed moot because the ballots had been recycled and could not be produced in
response to a public records request. (Citizens Oversight, Inc. v. Vu (2019) 35
Cal.App.5th 612, 615 [exercising discretion to decide moot issue as a matter of public
interest].)

In this case, it is undisputed that (1) City has produced all responsive nonexempt
GPD bodycam video footage in its possession; and (2) the trial court’s prior October 8,
2020 order ruled that the GPD bodycam footage withheld by City was properly withheld
as exempt. Since Law Foundation has not raised any issue in this original proceeding as
to “whether a particular record or class of records must be disclosed,” we cannot grant
Law Foundation any effective relief under the CPRA. (See County of Santa Clara,
supra, 171 Cal.App.4th at p. 127.) Accordingly, Law Foundation’s claims regarding the
propriety of City’s past conduct in responding to Law Foundation’s public records
requests are moot.

2. Declaratory Relief

We understand the Law Foundation to contend that the matter is not moot because
the trial court had broad authority to grant declaratory relief with respect to whether
City’s past conduct in responding to Law Foundation’s public records requests violated
the CPRA. We are not persuaded. The California Supreme Court has instructed that
“under the [CPRA], only a person seeking disclosure . . . may seek a judicial declaration
regarding the agency’s obligation to disclose a document.” (Filarsky v. Superior Court
(2002) 28 Cal.4th 419, 428-429 (Filarsky).) “The sole purpose of such an action is to
permit the expeditious ‘determination of the obligation to disclose records requested from
a public agency . ...’ [Citation.]” (County of Santa Clara, supra, 171 Cal.App.4th at
p. 128.)

Here, City’s obligation to disclose the 10 minutes and four seconds of bodycam

footage withheld as exempt by City was determined in City’s favor in the prior October
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8, 2020 order, which is not at issue in the present original proceeding. Since the CPRA
does not provide for declaratory relief other than to determine a public agency’s
obligation to disclose records, Law Foundation may not seek declaratory relief under the
CPRA with respect to the propriety of City’s past conduct in responding to Law
Foundation’s public records requests. (See County of Santa Clara, supra, 171
Cal.App.4th at p. 128.)

Moreover, Law Foundation has not shown that declaratory relief is available under
Code of Civil Procedure section 1060, which “authorizes a declaratory judgment ‘in
cases of actual controversy relating to the legal rights and duties of the respective
parties. . ..”” (SJJC Aviation Services, LLC v. City of San Jose (2017) 12 Cal.App.5th
1043, 1061 (SJJC).) Itis well established that the “ ‘[d]eclaratory procedure operates
prospectively, and not merely for the redress of past wrongs. It serves to set
controversies at rest before they lead to repudiation of obligations, invasion of rights or
commission of wrongs; in short, the remedy is to be used in the interests of preventive
justice, to declare rights rather than execute them.” [Citations.]” (Babb v. Superior Court
(1971) 3 Cal.3d 841, 848.) Accordingly, “complaining of past acts” by the defendant
does not constitute an actual controversy “ ‘relating to the legal rights and duties of the
respective parties’ within the meaning of Code of Civil Procedure section 1060.” (SJJC,
at p. 1062.)

“ “The court may refuse to [grant declaratory relief] in any case where its
declaration or determination is not necessary or proper at the time under all the
circumstances.” (Code Civ. Proc., 8 1061.) The trial court’s decision to entertain an
action for declaratory relief is reviewable for abuse of discretion. [Citation.]” (Filarsky,
supra, 28 Cal.4th at p. 433.) Since the trial court’s grant of declaratory relief in this case
was based on Law Foundation’s complaints that City’s past acts in responding to Law
Foundation’s public records requests violated the CPRA, we determine that the trial court

abused its discretion in granting declaratory relief that is not authorized under either the
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CPRA or Code of Civil Procedure section 1060. (See SJJC, supra, 12 Cal.App.5th at
p. 1062.)

Law Foundation relies on the decisions in Community Youth Athletic Center v.
City of National City (2013) 220 Cal.App.4th 1385 (Community Youth) and Galbiso v.
Orosi Public Utilities Dist. (2008) 167 Cal.App.4th 1063 (Galbiso), for a contrary
conclusion, but those decisions are distinguishable.

In Community Youth, the appellate court ruled that a city had a duty under the
CPRA to disclose a consultant’s field survey records because the city had a contractual
ownership interest in those records and the right to possess them. (Community Youth,
supra, 220 Cal.App.4th at p. 1429.) The appellate court also ruled that the city had an
obligation under the CPRA to produce raw crime data in response to a public records
request. (Id. at p. 1430.) The trial court’s grant of declaratory relief on the basis that the
city’s responses to these public record requests violated the CPRA was upheld as to both
categories of records. (Id. at pp. 1429, 1430.)

However, no issue was raised in Community Youth, supra, 220 Cal.App.4th 1385
regarding whether the public records requests were moot or whether declaratory relief
was authorized under the CPRA or Code of Civil Procedure section 1060. “An appellate
decision is not authority for everything said in the court’s opinion but only ‘for the points
actually involved and actually decided.” [Citations.]” (Santisas v. Goodin (1998)

17 Cal.4th 599, 620.) And, in any event, the issues raised in Community Youth primarily
concerned a city’s obligation to disclose certain records under the CPRA. (Community
Youth, supra, at p. 1417.) The decision in Community Youth, supra, therefore does not
support Law Foundation’s contention that a trial court has broad authority to grant
declaratory relief regarding the propriety of a city’s past acts in responding to public
records requests under the CPRA where, as here, a public agency’s obligation to disclose

public records is not at issue.
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In Galbiso, supra, 167 Cal.App.4th 1063, the appellate court upheld the trial
court’s ruling that a public utility district’s refusal to allow the plaintiff access to its
office to inspect public records violated the CPRA. (Id. at p. 1086.) However, the
appellate court reversed the trial court’s order denying attorney fees to the plaintiff, ruling
that she was the prevailing party for purposes of an award of attorney fees under the
CPRA. (Id. atp. 1089.) No issue was raised in Galbiso, supra, as to whether the CPRA
issue was moot or whether declaratory relief was authorized with respect to the public
utilities’ past acts in responding to public records requests. Instead, the attorney fees
issue was resolved in the plaintiff’s favor because “Galbiso prevailed by vindicating her
right of access to inspect public records.” (Id. at p. 1088.)

For these reasons, we conclude the trial court erred in granting declaratory relief
with respect to City’s past conduct in responding to Law Foundation’s public records
requests.

C. HO049554 Law Foundation v. Superior Court

Law Foundation challenges that part of the trial court’s October 1, 2021 order
denying its request for a declaration that City violated the CPRA by failing to preserve
responsive records it claimed were exempt while Law Foundation’s public records
requests were pending and prior to court review.

1. The Parties’ Contentions

Law Foundation argues that the CPRA should be broadly interpreted to impose a
duty upon public agencies to preserve all documents responsive to a public records
request that have been withheld as exempt for three years, pursuant to the three-year
limitations period provided by Code of Civil Procedure section 338. Law Foundation
asserts that absent a duty to preserve, public agencies are able “to delay and obstruct the
inspection of public records forever by simply allowing an agency to assert a blanket
objection and then run out the clock on preservation, even if all or portions of the records

actually are not exempt.” According to Law Foundation, City violated the CPRA by
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failing to preserve while the requests were pending numerous bodycam videos that were
responsive to Law Foundation’s public record requests.

City responds that the trial court did not err because the CPRA is not a records
retention statute, and the CPRA does not impose a duty on a public agency to place a
litigation hold or retain records while a public records request is pending. City maintains
that the retention of public records is governed by specific statutes, which authorized
City’s records retention policy of automatically deleting bodycam video footage after one
year, with certain exceptions such as retaining footage that is evidence in a criminal
prosecution. Alternatively, City argues that Law Foundation’s requests for disclosure of
GPD’s bodycam video footage of homeless encampment sweeps were not pending when
the footage was automatically deleted.

2. Analysis

We agree with City that the CPRA is not a records retention statute since the
CPRA lacks any provisions pertaining to records retention. The CPRA is also silent with
respect to any obligation on the part of a public agency to keep any particular records or
to preserve records after a public records request has been made. The CPRA “itself does
not undertake to prescribe what type of information a public agency may gather, nor to
designate the type of records such an agency may keep, nor to provide a method of
correcting such records. Its sole function is to provide for disclosure.” (Los Angeles
Police Department v. Superior Court (1977) 65 Cal.App.3d 661, 668.)

The Government Code provides the statutory retention periods that apply to a
city’s retention of public records. In general, the retention period is two years: “Unless
otherwise provided by law, with the approval of the legislative body by resolution and the
written consent of the city attorney, the head of a city department may destroy any city
record, document, instrument, book, or paper, under the department head’s charge,

without making a copy thereof, after the same is no longer required. [1]...[1] This
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section does not authorize the destruction of: [{] .. .[f] Records less than two years
old.” (§ 34090, subd. (d).)

A separate provision applies to video recordings: “Notwithstanding the provisions
of Section 34090, the head of a department of a city or city and county, after one year,
may destroy recordings of routine video monitoring, and after 100 days may destroy
recordings of telephone and radio communications maintained by the department. This
destruction shall be approved by the legislative body and the written consent of the
agency attorney shall be obtained. In the event that the recordings are evidence in any
claim filed or any pending litigation, they shall be preserved until pending litigation is
resolved.” (8 34090.6, subd. (a).)

The retention of data from body-worn cameras is expressly governed by Penal
Code section 832.18, which provides in part: “[N]onevidentiary data including video and
audio recorded by a body-worn camera should be retained for a minimum of 60 days,
after which it may be erased, destroyed, or recycled. An agency may keep data for more
than 60 days to have it available in case of a civilian complaint and to preserve
transparency.” (Pen. Code, § 832.18, subd. (b)(5)(A).) The statute also provides that
“[e]videntiary data including video and audio recorded by a body-worn camera under this
section should be retained for a minimum of two years under any of the following
circumstances,” which include recordings of officer use of force or officer involved
shootings, recordings of an arrest or detention of an individual, and recordings relevant to
a complaint against a law enforcement agency or officer. (Pen. Code, 8 832.18,
subd. (b)(5)(B).) Further, recordings from a body-worn camera that are relevant to a
criminal prosecution may be retained for an additional time. (Pen. Code, § 832.18, subd.
(b)(5)(C).) However, Penal Code section 832.18 also provides: “This section shall not
be interpreted to limit the public’s right to access recorded data under the California

Public Records Act.” (Pen. Code, § 832.18, subd. (d).)
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City’s record retention schedule for GPD bodycam videos is consistent with these
statutory provisions, since it provides that police video recordings are retained for one
year “unless retained as evidence associated with a crime report.”

We recognize Law Foundation’s concern that public records that are potentially
responsive to a public records request may be deleted while the request is pending.
However, as we have discussed, the CPRA does not govern the retention of public
records. The CPRA also does not require public agencies to retain records that are
potentially responsive to a public records request, and we may not insert such a
requirement in the CPRA. Additionally, the CPRA does not impose a duty on public
agencies to advise persons requesting public records of the existence of retention statutes.
In performing our independent review of the construction of the CPRA, we are mindful
that the California Supreme Court has instructed that a court “may not broaden or narrow
the scope of the provision by reading into it language that does not appear in it or reading
out of it language that does. ‘Our office . . . “is simply to ascertain and declare” what is
in the relevant statutes, “not to insert what has been omitted, or to omit what has been
inserted.” > > (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 545 (Doe); see also
Rittiman v. Public Utilities Commission (2022) 80 Cal.App.5th 1018, 1043 [court could
not revise a provision of the CPRA]; United Riggers & Erectors, Inc. v. Coast Iron &
Steel Co. (2018) 4 Cal.5th 1082, 1089 [the correct interpretation of a statute is an issue of
law, which we review de novo.])

Therefore, we are precluded from construing the CPRA, as Law Foundation
argues, to impose a duty upon public agencies to preserve for three years all documents
responsive to a public records request that have been withheld as exempt, pursuant to
Code of Civil Procedure section 338 [three-year limitations period]. For that reason,
even assuming that Law Foundation seeks prospective relief under Code of Civil

Procedure 1060, declaratory relief is not available because City has no duty under the
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CPRA to preserve all documents that have been withheld as exempt. (See County of
Santa Clara, supra, 171 Cal.App.4th at p. 119.)

However, it has been held that an injunction may issue that requires a city to
preserve potentially responsive emails while CPRA litigation is pending, subject to the
plaintiff posting an undertaking. (Stevenson v. City of Sacramento (2020) 55 Cal.App.5th
545, 549.) Law Foundation did not take such action. We do not decide here whether a
person requesting public records is precluded from seeking an order staying or enjoining
the destruction of public records pursuant to the retention statutes while litigation is
pending under the CPRA.

The Law Foundation’s reliance on federal decisions construing FOIA is not
persuasive, since the federal decisions are inconsistent with regard to a public agency’s
obligation to preserve records after a FOIA request is made. For example, in Laughlin v.
Commissioner (S.D. Cal. 1999) 103 F.Supp.2d 1219, 1223 (Laughlin), the district court
stated: “A government improperly destroys agency records under FOIA only if it
destroys them after a FOIA request has been made to the agency. [Citation.]” In
Wadelton v. Department of State (D.D.C. 2015) 106 F.Supp.3d 139, 147, the district
court followed Laughlin, supra, 103 F.Supp.2d at page 1223, stating that an “agency is
under an obligation not to destroy records after it receives a FOIA request.”

On the other hand, it has been stated that “the bar on intentionally destroying
material sought by a FOIA request does not forbid an agency from unintentionally
destroying FOIA material in accordance with a neutral record retention policy. ... An
agency’s routine record retention policy . . . is the paradigmatic example of a non-suspect
explanation for destroying a document.” (Pinson v. Department of Justice (D.D.C. 2017)
236 F.Supp.3d 338, 356, fn. 24.) An agency’s failure to place a “ ‘litigation hold’ ” on
potentially responsive records did not violate FOIA where no showing was made that the
agency purposefully destroyed the records to avoid disclosure. (Houser v. U.S.

Department of Health & Human Services (D.D.C. 2020) 486 F.Supp.3d 104, 114.)
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Further, Law Foundation’s reliance on federal decisions ruling that a public
agency may not intentionally destroy documents after receiving a public records request
is unavailing, since no issue of intentional destruction to evade disclosure was raised in
the present proceedings. (See, e.g., Chambers v. U.S. Department of Interior (D.C. Cir.
2009) 568 F.3d 998, 1000 [summary judgment reversed due to issue of material fact
regarding whether Department of Interior intentionally destroyed a document after it was
requested].)

Finally, we need not address Law Foundation’s reliance on state court decisions
from other jurisdictions. Although the decisions of our sister states are not controlling on
matters of state law, they may be “instructive to the extent we find their analysis
persuasive.” (T.H. v. Novartis Pharmaceuticals Corp. (2017) 4 Cal.5th 145, 175.) Here,
the decisions of sister state courts construing their own statutory schemes for the
disclosure of public records or the FOIA do not persuade us that we may insert a records
preservation requirement in the CPRA. (See Doe, supra, 42 Cal.4th at p. 545.)

For these reasons, we conclude that the trial court did not err in denying Law
Foundation’s request for a declaration that that City violated the CPRA by failing to
preserve responsive records it claimed were exempt while Law Foundation’s public
records requests were pending and prior to court review.

V. DISPOSITION

In H049552, City of Gilroy v. Superior Court: Let a peremptory writ of mandate
Issue directing the superior court to vacate the October 1, 2021 order and to enter a new
order denying Law Foundation’s petition for writ of mandate and complaint for
declaratory relief in its entirety.

In H049554, Law Foundation v. Superior Court: Let a peremptory writ of
mandate issue directing the superior court to vacate the October 1, 2021 order and to
enter a new order denying Law Foundation’s petition for writ of mandate and complaint

for declaratory relief in its entirety.
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Upon finality of this decision, the temporary stay order is vacated. Costs in this

original proceeding are awarded to petitioner City of Gilroy.

23



Greenwood, P. J.
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