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Molly Dwyer

Clerk of the Court

Ninth Circuit Court of Appeals
95 Seventh Street

San Francisco, CA 94103-1526

Re: Doe v. Harris, Ninth Circuit Case No. 13-15263,
Citation of Supplemental Authorities (Federal Rule of Appellate
Procedure 28())

Dear Clerk:

Plaintiffs-Appellees write to advise the Court of two new pertinent
authorities that have been published since oral argument:

1. A new report from the California Sex Offender Management Board
(CASOMB) that confirms Plaintiffs’ evidentiary showing that the law
in question is overbroad because it covers too many individuals.

2. A peer-reviewed paper reporting on the research discussed in the
Hanson declaration.

The new CASOMB report

The California board charged with managing registrants! has released a
report that debunks many of what it calls the “widely held” assumptions that
underlie the state’s broad sex-offender registry, explaining that
“accumulating scientific research on the actual realities makes it clear that
these assumptions are, in almost every case, not accurate.” CASOMB, A
Better Path to Community Safety, Sex Offender Registration in California

! See Appellee’s Brief at 14 fn. 4.
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Tiering Background Paper, at 2 (April 2014).2 This report emphasizes among
other things that sex-registrant recidivism rates are lower than for those
convicted of any crime aside from murder, that only 7% of sex crimes against
children are committed by strangers, that recidivism risk can be assessed,
and that including low-risk offenders in registration programs wastes
resources, including the police resources spent on updating registrations. See
1d. at 2, 4, 6. It concludes that California’s registry “includes many
individuals who do not necessarily pose a risk to the community.” /d. at 5.
The report therefore confirms much of Plaintiffs’ unrebutted evidence
showing that requiring all registrants to turn over their Internet identifiers
and ISPs to the police is overly broad, in violation of the First Amendment.
See Appellees’ Brief at 9-12, 37-41.

Dr. Hanson’s paper

The research presented in Dr. Hanson’s declaration demonstrating that the
longer offenders remain offense-free in the community, the less likely they
are to reoffend sexually, has been published in a peer-reviewed journal. See
Hanson, Harris, Helmus, and Thornton, High-Risk Sex Offenders May Not be
High Risk Forever, _Journal of Interpersonal Violence_, Published online
before print March 24, 2014. See also Appellee’s Brief at 38-39. A copy of this
paper is attached.

Respectfully Submitted,

Michael T. Risher
Counsel for Plaintiffs-Appellees
Encl.

| certify that the body of this letter contains 344 words.
/sl Michael T. Risher

2 Available at
http://www.cce.csus.edu/portal/admin/handouts/Tiering%20Background%20Paper%20FINAL%
20FINAL%204-2-14.pdf
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Abstract

This study examined the extent to which sexual offenders present an enduring
risk for sexual recidivism over a 20-year follow-up period. Using an aggregated
sample of 7,740 sexual offenders from 2| samples, the yearly recidivism rates
were calculated using survival analysis. Overall, the risk of sexual recidivism
was highest during the first few years after release, and decreased substantially
the longer individuals remained sex offense—free in the community. This
pattern was particularly strong for the high-risk sexual offenders (defined by
Static-99R scores). Whereas the 5-year sexual recidivism rate for high-risk
sex offenders was 22% from the time of release, this rate decreased to 4.2%
for the offenders in the same static risk category who remained offense-free
in the community for 10 years. The recidivism rates of the low-risk offenders
were consistently low (1%-5%) for all time periods. The results suggest that
offense history is a valid, but time-dependent, indicator of the propensity to
sexually reoffend. Further research is needed to explain the substantial rate
of desistance by high-risk sexual offenders.
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Of all people who commit serious transgressions, sexual offenders are per-
ceived as the least likely to change. The widespread implementation of long-
term social controls that uniquely apply to sexual offenders (e.g., lifetime
community supervision, registration) indicates that policy makers, and the pub-
lic that they represent, expect the risk posed by this population to persist almost
indefinitely. The reasons that sexual offenders are treated differently from other
offenders are not fully known. Contributing factors could include the particu-
larly serious harm caused by sexual victimization (Browne & Finkelhor, 1986;
Resick, 1993), and the belief that there is “no cure” for deviant sexual interests
(e.g., Colorado Sex Offender Management Board, 2011). In certain public dis-
cussions, the special status of sexual offenders is sometimes justified by refer-
ence to a perceived high recidivism rate (see Ewing, 2011, p. 78).

Our belief that sexual offenders are intractable is in contrast to our open-
ness to accept change among other offenders. Although certain restrictions
and prejudices apply to all persons with a criminal record, the criminal justice
systems of most Western democracies are predicated on the assumption that
virtually all offenders could and should be reintegrated into society as law-
abiding citizens. As articulated by Maruna and Roy (2007), the notion of
personal reinvention by “knifing off” an old self is deeply rooted in the
American psyche, and, quite likely, many other societies. It is an option, how-
ever, that is elusive to sexual offenders.

Sexual offenders vary in their risk for sexual recidivism. Previous meta-
analyses have found that the average sexual recidivism rates of identified
sexual offenders are in the 7% to 15% range after 5 to 6 years follow-up
(Hanson & Morton-Bourgon, 2005; Helmus, Hanson, Thornton, Babchishin,
& Harris, 2012). In contrast, sex offenders defined as high risk by the Violence
Risk Scale—Sexual Offender Version (VRS-SO) have 10-year sexual recidi-
vism rates between 56% and 70% (Beggs & Grace, 2010; Olver, Wong,
Nicholaichuk, & Gordon, 2007).

Even if certain subgroups of sexual offenders can be identified as high
risk, they need not be high risk forever. Risk-relevant propensities could
change based on fortunate life circumstances, life choices, aging, or deliber-
ate interventions (such as attending treatment). It is not necessary, however,
to prove that an offender has changed to revise a risk assessment. New infor-
mation could also be used to downgrade (or upgrade) an individual’s risk,
even when the reasons for the change are uncertain. Some of this information
could be potentially available at the time of the index sex offense (e.g., psy-
chopathy scores), whereas other information is only available later. In this
article, we focus on one objective indicator of post-index behavior that could
be used to revise risk assessments: the length of time that individuals do not
reoffend when given the opportunity to do so.

Downloaded from jiv.sagepub.com by guest on April 4, 2014
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General offenders are at greatest risk for new criminal behavior immedi-
ately after release (Blumstein & Nakamura, 2009; Bushway, Nieubeerta, &
Blokland, 2011; Howard, 2011). The longer they remain offense-free in the
community, the lower their likelihood of ever again coming in contact with the
criminal justice system. Blumstein and Nakamura (2009) introduced the con-
cept of a redemption period, defined as the time at which an offender’s risk has
declined sufficiently that it is indistinguishable from the risk posed by men with
no prior criminal record. Similarly, G. T. Harris and Rice (2007) found that for
most forensic psychiatric patients, the risk for violent recidivism declined the
longer they remained offense-free in the community. The reduction in risk,
however, was relatively modest, and did not apply to the highest risk offenders
(defined by Violence Risk Appraisal Guide [VRAG] bins of 7, 8, or 9).

Preliminary studies suggest that the overall time offense-free also applies
to the risk of sexual recidivism among sexual offenders. A. J. R. Harris and
Hanson (2004) compared the recidivism rates of a large sample of sexual
offenders from the United States, United Kingdom, and Canada (n = 4,724)
beginning at 4 start dates: time of release, and after 5, 10, and 15 years
offense-free in the community. In their study, offense-free was defined as no
new sexual or violent offenses. They found that the 5-year recidivism rates
were 14.0% from time of release, compared with 7.0% after 5 years, 5.4%
after 10 years, and 3.7% after 15 years offense-free. Similarly, Howard (2011)
observed that the risk of sexual recidivism declined over the 4-year follow-up
period in his study. Neither Howard nor A. J. R. Harris and Hanson (2004)
examined whether the time-free effect applied equally to sexual offenders at
different initial risk levels.

Time-free adjustments for different risk levels (Static-99 risk categories)
were presented by A. J. R. Harris, Phenix, Hanson, and Thornton (2003;
Appendix I). For each category of risk, the longer they remained offense-free
in the community (2-10 years), the lower their recidivism rates. For example,
the 5-year sexual recidivism for the Static-99 high-risk group (scores of 6+)
was 38.8% from time of release but only 13.1% after 4 years offense-free. The
decline, however, was not completely consistent. For certain groups, the risk
after 10 years offense-free was greater than the risk after 6 years. Given the
modest sample size (n < 30 for some cells), it was difficult to know whether
the observed variation was meaningful. Apart from A. J. R. Harris et al.’s
(2003) preliminary analyses by risk level, none of the previous studies have
examined potential moderators of the time-free effect, such as age and victim
type (rapist/child molester).

The purpose of the current study was to examine the effects of time
offense-free in the community on the recidivism risk of sexual offenders.
The study used an aggregate sample of 7,740 sexual offenders drawn from
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21 different samples. Sexual recidivism rates were estimated from time of
release, and then after 5 years and 10 years sexual offense—free in the com-
munity. Based on Static-99R scores (Helmus, Thornton, Hanson, &
Babchishin, 2012), the sample was divided into three risk categories: low,
moderate (or typical), and high. As well, we examined a number of other
potential moderators of the time-free effect, including age at release, coun-
try of origin, victim type (rapist/child molester), and exposure to
treatment.

Method

Measures

Static-99R. Static-99R is a 10-item actuarial scale that assesses the recidivism
risk of adult male sex offenders. The items and scoring rules are identical to
Static-99 (Hanson & Thornton, 2000; see also www.static99.org) with the
exception of updated age weights (Helmus, Thornton, et al., 2012). The 10
items cover demographics, sexual criminal history (e.g., prior sex offense),
and general criminal history (e.g., prior nonsexual violence).

Static-99/R are the most widely used sexual offender risk tools in mental
health and corrections (Archer, Buffington-Vollum, Stredny, & Handel, 2006;
Interstate Commission for Adult Offender Supervision, 2007; McGrath,
Cumming, Burchard, Zeoli, & Ellerby, 2010). Static-99R has high rater reli-
ability (interclass correlation coefficient [/CC] = .89; McGrath, Lasher, &
Cumming, 2012) and a moderate ability to discriminate between sexual
recidivists and non-recidivists (area under the receiver operating characteris-
tic curve [AUC] = .69, 95% CI [.66, .72], k=22, n=8,033; Helmus, Hanson,
et al., 2012).

Rather than use the standard four risk categories (see A. J. R. Harris et al.,
2003), only three risk categories were used to maximize the sample size in
each group (and increase the stability of the results). The three risk categories
were created based on percentile ranks (Hanson, Lloyd, Helmus, & Thornton,
2012): Specifically, scores one standard deviation below the population mean
were considered “low” (=3, —2, —1), scores one standard deviation above the
mean were considered “high” (5 and higher), and the remaining scores were
considered “moderate” (0, 1, 2, 3, 4).

Samples

Twenty-one samples were selected from those used by Helmus and col-
leagues to re-norm the Static-99/R (Helmus, 2009; Helmus, Hanson, et al.,
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2012; Helmus, Thornton, et al., 2012); of the 23 samples with Static-99R data
available, one was excluded because it did not have the information needed
to compute survival analyses, and one was excluded because it was identified
as a statistical outlier in previous research (Helmus, Hanson, et al., 2012).
The data retained for analysis contained 7,740 offenders from 21 samples. A
brief description of the included studies can be found in Table 1.

Overview of Analyses

The recidivism rates were estimated using life table survival analysis (Singer
& Willet, 2003; Soothill & Gibbens, 1978). In this approach, the follow-up
time is divided into discrete time intervals (12 months), and the proportion
failing (reoffending) in each time interval is calculated. This quantity is
referred to as a hazard rate, or the probability of reoffending in a specific time
interval given that the individual has survived (not reoffended) up to that
time.

The only type of recidivism examined in the current study was sexual
recidivism. Consequently, statements concerning the length of time that indi-
viduals were “offense-free” should be interpreted as meaning that no new
sexual offenses were detected during that time period.

The 95% confidence interval for the observed proportions were calculated
using Wald’s method: CI £+ 1.96 (p(1 — p)/n)"? (Agresti & Coull, 1998).
Proportions were interpreted as different when their 95% confidence inter-
vals did not overlap, which corresponds to a difference test of approximately
p <.01 (Cumming & Finch, 2005).

Results

Without controlling for time at risk, the observed sexual recidivism rate for
all cases was 11.9% (n =7,740), 2.9% for the low-risk cases (n = 890), 8.5%
for the moderate cases (n = 4,858), and 24.2% for the high-risk cases (n =
1,992). The average follow-up period was 8.2 years (SD = 5.2, range of 0.01
to 31.5).

Figure 1 plots the cumulative survival rates over time for the three risk
categories. The survival curves were truncated when there were fewer than
50 offenders at the end of the at-risk period (between 20 & 25 years). As can
be seen from Figure 1, the risk of reoffending was highest in the first few
years following release, and declined thereafter. This pattern was particularly
strong for the high-risk offenders. During the first year after release, 7% reof-
fended, and during the first five years after release, a total of 22% reoffended.
In contrast, during the next 5 years (between 5 & 10 years), the survival curve
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Figure I. Time to sexual recidivism by risk level.

descended only 7% (from 78% to 71%) representing yearly rates in the 1% to
2% range. No high-risk sexual offender in this sample reoffended after 16
years offense-free (126 high-risk cases started year 17, of which 61 were fol-
lowed for 5 years or more). The cumulative survival function indicated that
the long-term recidivism rate for the high-risk offenders was approximately
32% starting from time of release.

Figures 2 and 3 plot the cumulative survival rates for offenders who
remained sexual offense—free for 5 or 10 years, respectively. Summaries of
the data from Figures 1 through 3 are presented in Table 2. The high-risk
offenders still reoffended more quickly than the other groups, but the recidi-
vism rates for all groups were substantially lower than for offenders at time
of release. Whereas the 10-year sexual recidivism rate of the high-risk offend-
ers from time of release was 28.8%, the rate declined to 12.5% for those who
remained offense-free for 5 years, then 6.2% for those who remained offense-
free for 10 years (see Table 2). A 10-year sexual recidivism rate of 6.2% for
the high-risk group (10 years offense-free) was less than the expected rate of
moderate risk offenders from time-at-release (10.4%).
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Figure 2. Time to sexual recidivism after 5 years sex offense—free in the
community by risk level.

Inspection of Table 2 indicates that the expected recidivism rates were
approximately cut in half for each 5 years that the offender was sexual
offense—free in the community. For example, the 5-year sexual recidivism
rate of the high-risk groups was 22.0% at release, 8.6% after 5 years, and
4.2% after 10 years offense-free. The same pattern applied to the moderate-
risk offenders (and the full sample). In contrast, the recidivism rates for the
low-risk offenders were consistently low (1%-5%), and did not change mean-
ingfully based on years offense-free. For example, the 10-year sexual recidi-
vism rate for the low-risk offenders was 3.1% from time of release and 3.4%
for those who remained offense-free in the community for 10 years.

Table 3 compares the observed recidivism rate for the first five years with
the recidivism rates for years 6 to 10 and years 11 to 15. These comparisons
are reported as risk ratios, with the rates for subsequent 5-year periods divided
by the rate for the first five years after release. For example, a risk ratio of
0.50 would indicate that the recidivism rate was cut in half, and a rate of 0.25
would indicate that the recidivism rate was %4 the initial rate. All rate esti-
mates were created from life table survival analysis.
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Figure 3. Time to sexual recidivism after 10 years sex offense—free in the
community by risk level.

As can be seen in Table 3, the time-free effect was similar across the vari-
ous subgroups examined, including those defined by age at release, treatment
involvement, preselected high risk/high need, country, year of release, and
victim type (adults, children, related children). As expected, there were
meaningful differences in the initial recidivism rates; however, the relative
risk reductions were similar across all subgroups. The risk ratios comparing
the rates for years 6 to 10 with years 1 to 5 were tightly clustered between
0.33 and 0.59 (median of 0.46). The risk ratios comparing years 11 to 15 with
years 1to 5 varied between 0.07 and 0.36, with the exception of the low-risk
group, which had a risk ratio of 0.78 (median of 0.28).

Discussion

The purpose of this study was to examine the extent to which high-risk sexual
offenders remain high risk over time. As has been found for general offenders
and violent offenders, the risk of sexual recidivism was highest in the first
few years after release, and then decreased the longer they remained
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offense-free in the community. The decline in hazard rates was greatest for
sexual offenders who had been identified as high risk at time of release. For
low-risk offenders, time free had little influence: their risk was consistently
low (1%-5%). The same relative risk reductions were observed for subgroups
categorized by age at release, treatment involvement, country, and victim
type.

The current findings indicate static risk factors (e.g., prior offenses, victim
characteristics) are valid, but time-dependent, markers for risk-relevant pro-
pensities. If high-risk sexual offenders do not reoffend when given the oppor-
tunity to do so, then there is clear evidence that they are not as high risk as
initially perceived. The current study found that, on average, their recidivism
risk was cut in half for each 5 years that they remained offense-free in the
community.

Risk predictions describe lives that have yet to be fully lived; conse-
quently, the more we know of an offender’s life, the easier it is to predict the
remainder. At the time of release, the best estimate of the likelihood of recidi-
vism is the base rate for the group that the offender most closely resembles
(i.e., offenders with the same risk score). Once given the opportunity to reof-
fend, the individuals who reoffend should be sorted into higher risk groups,
and those who do not reoffend should be sorted into lower risk groups. This
sorting process can result in drastic changes from the initial risk estimates.
Based on the current results, for example, 22 out of 100 high-risk offenders
would be expected to be charged or convicted of a new sexual offense during
the 10 years following release. In contrast, the rate would be 4 out of 100 for
those who survive sexual offense—free for 10 years. This low recidivism rate
among the survivors suggests that their initial designation as “high-risk” sex-
ual offenders was either incorrect, or that something has changed.

The current study did not address the reasons for the strong empirical
association between years crime-free and desistance. There are several differ-
ent mechanisms that could lead to this effect. The study did not directly
address whether the offenders remaining offense-free were different individ-
uals from the recidivists. Consequently, any apparent “effect” of time offense-
free could be attributed to pre-existing differences between offenders. Given
that criminal history variables (including Static-99R scores) are fallible indi-
cators of risk-relevant propensities, some individuals who have a conviction
for a sexual offense (or even a high Static-99R score) may never have had an
enduring propensity toward sexual crime in the first place.

It is also possible that certain high-risk offenders genuinely changed. All
the offenders in the current study had been convicted of at least one sexual
offense, which would indicate a non-negligible risk at one time. Furthermore,
it would be difficult to get a high score (5+) on Static-99R without an extended
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period of engaging in sexual and general crime. Nevertheless, a substantial
portion of the high-risk offenders survived throughout the complete follow-
up period without any new crimes being detected. Given that it is likely that
at least some of the offenders changed in a prosocial direction, further
research is needed to increase our capacity to distinguish between desisters
and future recidivists.

The only type of recidivism examined in the current study was sexual
recidivism (as measured by charges and convictions). Consequently, it is
quite likely that evaluators would have increased capacity to discriminate
recidivists from non-recidivists by monitoring ongoing involvement in non-
sexual crime, and by measuring indicators of commitment to prosocial goals.
In particular, structured methods for evaluating sexual offenders’ crimino-
genic needs have been demonstrated to be incremental to Static-99/R in the
prediction of sexual recidivism for prison samples (Beggs & Grace, 2010;
Knight & Thornton, 2007; Olver et al., 2007) and community samples
(McGrath et al., 2012).

Even if the reasons for the reduced risk over time are not fully known, the
current results have clear implications for the community supervision of sex-
ual offenders. Following Andrews and Bonta’s (2010) risk principle, high-
risk sexual offenders should receive the most intensive service and monitoring
during the early part of their community sentence. Subsequently, the intensity
of interventions could decline to the level normally applied to moderate-risk
individuals when offenders who were initially high risk remain offense-free
for several years.

The current findings also suggest that certain long-term supervision and
monitoring policies (e.g., lifetime registration) may be being applied to a
substantial number of individuals with a low risk for sexual offending.
Although the moral consequences of sexual offending may last forever, the
current results suggest that sexual offenders who remain offense-free could
eventually cross a “redemption” threshold in terms of recidivism risk, such
that their current risk for a sexual crime becomes indistinguishable from the
risk presented by nonsexual offenders.

Previous large sample studies have found that the likelihood of an “out of
the blue” sexual offense committed by offenders with no history of sexual
crime is 1% to 3%: 1.1% after 4 years (Duwe, 2012); 1.3% after 3 years
(Langan, Schmitt, & Durose, 2003); 3.2% after 4.5 years (Wormith, Hogg, &
Guzzo, 2012). In comparison, only 2 of 100 moderate-risk sexual offenders
in the current study committed a new sexual offense during a 5-year follow-
up period if they were able to remain 10 years offense-free in the community.
The high-risk offenders in the current sample, however, never fully resem-
bled nonsexual offenders. Although their recidivism rates declined
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substantially when they were 10 years offense-free, the 5-year recidivism rate
of the initially high-risk offenders (4.2%) was still higher than the expected
rate for nonsexual offenders (1%-3%).

Limitations

The current results were predicated on the assumption that release to the
community provided opportunities for offending. However, it is possible that
certain forms of conditional release are sufficiently confining as to meaning-
fully limit opportunities (e.g., house arrest). The nature of the supervision
conditions of the offenders in the current study were not fully known; how-
ever, given the typical practices in the jurisdictions for these time periods, it
would be likely that the offenders had real opportunities to reoffend once
released to the community.

Some evidence that supervision practices may moderate the time-free
effect is provided in a recent study by Zgoba et al. (2012). This follow-up
study of 1,789 adult sex offenders from four states (Minnesota, New Jersey,
Florida, and South Carolina), did not find that risk declined with time in the
community. Overall, there was a constant hazard rate of 1% per year for first
ten years (e.g., 5% after 5 years; 10% after 10 years). The reasons for the
constant hazard rate is not known, but could be related to strict supervision
practices and high rates of technical breaches observed in these samples.

Another limitation is that recidivism was measured by officially recorded
charges or convictions. It is well known that official records as an indicator
of recidivism have high specificity (those identified are most likely guilty)
but low sensitivity (many offenses are undetected). Even if the detection rate
per offense is low, however, the detection rate per offender could be high if
offenders commit multiple offenses. As well, the most serious offenses are
those most likely to be reported to the police (Fisher, Daigle, Cullen, &
Turner, 2003).

Conclusions

This study found that sexual offenders’ risk of serious and persistent sexual
crime decreased the longer they had been sex offense—free in the community.
This pattern was particularly evident for high-risk sexual offenders, whose
yearly recidivism rates declined from approximately 7% during the first cal-
endar year, to less than 1% per year when they have been offense-free for 10
years or more. Consequently, intervention and monitoring resources should
be concentrated in the first few years after release, with diminishing attention
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and concern for individuals who remain offense-free for substantial periods
of time.
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