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Attorneys for Defendants

CITY AND COUNTY OF SAN FRANCISCO,

PAUL MIYAMOTO IN HIS OFFICIAL CAPACITY AS
SAN FRANCISCO SHERIFF,

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JOSHUA SIMON, DAVID BARBER, AND Case No. 22-cv-5541
JOSUE BONILLA, INDIVIDUALLY AND
ON BEHALF OF ALL OTHERS NOTICE TO FEDERAL DISTRICT COURT
SIMILARLY SITUATED, DIANA BLOCK, OF REMOVAL OF ACTION FROM STATE
AN INDIVIDUAL AND COMMUNITY SUPERIOR COURT (PURSUANT TO 28 U.S.C.
RESOURCE INITIATIVE, AN 8§ 1441, 1446)
ORGANIZATION,
Trial Date: Not Set

Plaintiffs,

VS.
CITY AND COUNTY OF SAN
FRANCISCO, PAUL MIYAMOTO, IN HIS
OFFICIAL CAPACITY AS SAN
FRANCISCO SHERIFF,

Defendants.
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TO THE CLERK OF COURT, ALL PARTIES, AND THEIR COUNSEL OF RECORD:

NOTICE IS HEREBY GIVEN that the CITY AND COUNTY OF SAN FRANCISCO and
PAUL MIYAMOTO, IN HIS OFFICIAL CAPACITY AS SAN FRANCISCO SHERIFF
(“Defendants”), named as Defendants in the above-captioned action in the Superior Court of the State
of California, San Francisco County, Case No. CGC-22-601686 (“Underlying Action”), hereby file in
the United States District Court for the Northern District of California a Notice of Removal of said
action to the United States District Court, under 28 U.S.C. 8§ 1441 and 1446, and are filing a Notice
of Removal in the Superior Court.

In support of this Notice of Removal under 28 U.S.C. 8§ 1441 and 1446, Defendants allege as
follows:

1. Plaintiffs Joshua Simon, David Barber, Josue Bonilla, Diana Block, and Community
Resource Initiative (“Plaintiffs”) commenced the Underlying Action in the Superior Court of
California, San Francisco County on September 8, 2022.

2. The Underlying Action may properly be removed under 28 U.S.C. § 1441 because
Plaintiffs allege violations of laws of the United States. The Complaint asserts claims under 28 U.S.C.
8 1983 for alleged violations of the Fourth and Fourteenth Amendments to the U.S. Constitution. The
Court has original jurisdiction over these claims. See 28 U.S.C. § 1331.

3. Plaintiffs filed the Underlying Action in the Superior Court of the State of California,
County of San Francisco, and it is thus properly removed to the jurisdiction of the United States
District Court for the Northern District of California, which “embrace[s]” the County of San
Francisco, the “place where [the Underlying Action] is pending.” 28 U.S.C. § 1441(a).

4, Defendants are the only two parties named as defendants in the Underlying Action and
both consent to removal.

5. Under 28 U.S.C. § 1446(b), this Notice of Removal is timely because it was filed
within 30 days of service of the Complaint on Defendants.

6. Defendants have not answered or otherwise pled in response to the Complaint.

Iy
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7. By removing the Underlying Action from the California Superior Court, Defendants do
not waive any defenses available to them.

8. By removing the Underlying Action from the California Superior Court, Defendants do
not admit any of the allegations in Plaintiffs’ Complaint.

9. Defendants do not agree that Plaintiffs’ purported class can or should be certified or
that Plaintiffs’ claims are subject to class treatment in any form, and Defendants reserve all objections
to and arguments against such certification or treatment and will present such objections and
arguments at the appropriate juncture in this matter.

10.  Although Defendants have not been properly served with all documents in the
Underlying Action (see 28 U.S.C. § 1446(a)),! in an abundance of caution, true and correct copies of
the following process, pleadings, and orders Defendants understand Plaintiffs have filed in the
Underlying Action are attached:

a. The Complaint is attached as Exhibit A,

b. The Civil Case Coversheet is attached as Exhibit B;

C. The Notice to Plaintiff is attached as Exhibit C;

d. The issued Summons is attached as Exhibit D;

e. Plaintiffs’ Ex Parte Application for Order to Show Cause Regarding
Preliminary Injunction is attached as Exhibit E;

f. Plaintiffs’ Memorandum of Points and Authorities in Support of Ex Parte
Application for Order to Show Cause Regarding Preliminary Injunction is

attached as Exhibit F;

! Plaintiffs copied a general email address for the City Attorney’s Office on correspondence
with the Superior Court about an ex parte motion and mailed copies of certain Plaintiffs’ declarations
to the Mayor’s Office. This is clearly inadequate for service. See Cal. Code Civ. Proc. 88 416.50
(describing acceptable methods of service and conditions); City Attorney of San Francisco,
https://www.sfcityattorney.org/ (prominently providing temporary service rules for the City and
County of San Francisco) (last visited Sept. 27, 2022). Yesterday, Plaintiffs’ counsel emailed
Defendants’ counsel with copies of affidavits reflecting substituted service on the City and County of
San Francisco, though these proofs of service have not appeared on the state court docket.
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g. Declaration of Avram D. Frey In Support of Plaintiffs’ Ex Parte Application for
Order to Show Cause Regarding Preliminary Injunction is attached as
Exhibit G;

h. Declaration of Sujung Kim In Support of Plaintiffs’ Ex Parte Application for
Order to Show Cause Regarding Preliminary Injunction is attached as
Exhibit H;

I. Declaration of Hannah Kieschnick In Support of Plaintiffs’ Ex Parte
Application for Order to Show Cause Regarding Preliminary Injunction is
attached as Exhibit I;

J. Declaration of Joshua Simon In Support of Plaintiffs” Ex Parte Application for
Order to Show Cause Regarding Preliminary Injunction is attached as
Exhibit J;

k. Declaration of David Barber in Support of Plaintiffs’ Ex Parte Application for
Order to Show Cause Regarding Preliminary Injunction is attached as
Exhibit K; and

l. Declaration of Josue Bonilla in Support of Plaintiffs’ Ex Parte Application for
Order to Show Cause Regarding Preliminary Injunction is attached as
Exhibit L.

11. Defendants will promptly serve written notice of this Notice of Removal on all adverse

parties and file the same with the Superior Court of California, County of San Francisco, as required

by 28 U.S.C. § 1446(d).

Iy
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WHEREFORE, Defendants remove the above-captioned action in its entirety from the
Superior Court of California, County of San Francisco to the United States District Court for the

Northern District of California for all further proceedings, pursuant to 28 U.S.C. 8 1441, et. seq.

Dated: September 28, 2022 Respectfully Submitted,

DAVID CHIU

City Attorney
MEREDITH B. OSBORN
Chief Trial Deputy
KAITLYN MURPHY

ALEXANDER J. HOLTZMAN
Deputy City Attorneys

By: /s/ Kaitlyn Murphy
KAITLYN MURPHY

Attorneys for Defendants

CITY AND COUNTY OF SAN FRANCISCO, PAUL
MIYAMOTO, IN HIS OFFICIAL CAPACITY AS SAN
FRANCISCO SHERIFF

Defs’ Notice of Removal from State Court n:\[it\[i2022\230184\01629710.docx
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PROOF OF SERVICE

I, ANNAMARIE DAVIS, declare as follows:

I am a citizen of the United States, over the age of eighteen years and not a party to the above-
entitled action. 1 am employed at the City Attorney’s Office of San Francisco, Fox Plaza Building,
1390 Market Street, Sixth Floor, San Francisco, CA 94102.

On September 28, 2022, | served the following document(s):

NOTICE TO FEDERAL DISTRICT COURT OF REMOVAL OF ACTION FROM STATE
SUPERIOR COURT (PURSUANT TO 28 U.S.C. 88 1441, 1446)
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on the following persons at the locations specified:

Shilpi Agarwal, Esq.
Avram D. Frey, Esq.

Emi Young, Esq.

Hannah Kieschnick, Esqg.
American Civil Liberties Union Foundation
of Northern California, Inc.
39 Drumm Street

San Francisco, CA 94111
sagarwal@aclunc.org
eyoung@aclunc.org
hkieschnick@aclunc.org

Attorneys for Plaintiffs

(415) 621-2493 (Telephone)
(415) 255-1478 (Facsimile)

Justina Sessions, Esq.

John P. Flynn, Esq.

Colleen Bal, Esq.

Dylan G. Savage, Esg.

Malavika F. Lobo, Esq.

Wilson, Sonsini, Goodrich & Rosati
One Market Plaza

Spear Street Tower, Suite 3300

San Francisco, CA 94105
jessions@wsgr.com

iflynn@wagr.com

chal@wsqgr.com
dsavage@wsgr.com
mlobo@wsgr.com

Attorneys for Plaintiff

(415) 947-2197 (Telephone)
(415) 947-2000 (Facsimile)

in the manner indicated below:

N N DN -
N P O ©

X BY UNITED STATES MAIL.: Following ordinary business practices, | sealed true and correct copies of
the above documents in addressed envelope(s) and placed them at my workplace for collection and mailing with
the United States Postal Service. | am readily familiar with the practices of the San Francisco City Attorney’s
Office for collecting and processing mail. In the ordinary course of business, the sealed envelope(s) that I placed
for collection would be deposited, postage prepaid, with the United States Postal Service that same day.

BY ELECTRONIC MAIL: Based on a court order or an agreement of the parties to accept electronic
service, | caused the documents to be sent to the person(s) at the electronic service address(es) listed above. Such
document(s) were transmitted via electronic mail from the electronic address: annamarie.davis@sfcityatty.org in

N N DD N NN
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portable document format (“PDF”) Adobe Acrobat.

I declare under penalty of perjury pursuant to the laws of the State of California that the

foregoing is true and correct.

Executed September 28, 2022, at San Francisco, California.

ANNAMARIE D;’3\VIS

Defs’ Notice of Removal from State Court
Case No. 22-cv-5541

n:\lit\i2022\230184\01629710.docx
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Shilpi Agarwal (SBN 270749)
sagarwal@aclunc.org
Avram D. Frey (MJP 804789)

afrey@aclunc.org
Emi Young (SBN 311238) ELECTRONIGALLY
eyoung@aclunc.org F ILE D )
Hannah Kieschnick (SBN 619011) S of S Framarone
hkieschnick@aclunc.org
AMERICAN CIVIL LIBERTIES UNION C|e23/¢9fst{12euggu t
FOUNDATION OF NORTHERN CALIFORNIA, INC. BY: KAREN VALDES
39 Drumm Street Deputy Clerk

San Francisco, CA 94111
Telephone: (415) 621-2493
Facsimile: (415) 255-1478

Justina Sessions (SBN 270914)
jsessions@wsgr.com

John P. Flynn (SBN 141094)
jflynn@wsgr.com

Colleen Bal (SBN 167637)
cbal@wsgr.com

Dylan G. Savage (SBN 310452)
dsavage@wsgr.com

Malavika F. Lobo (SBN 317635)

mlobo@wsgr.com CGC-22-601686

WILSON, SONSINI, GOODRICH & ROSATI

One Market Plaza

Spear Tower, Suite 3300

San Francisco, CA 94105

Telephone: (415) 947-2197

Facsimile: (415) 947-2000

Attorneys for Plaintiffs
SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN FRANCISCO

JOSHUA SIMON, DAVID BARBER, AND JOSUE BONILLA, CASE NO.
individually and on behalf of all others similarly
situated, DIANA BLOCK, an individual and
COMMUNITY RESOURCE INITIATIVE, an organization, COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF FOR
Plaintiffs, VIOLATION OF ARTICLE I,
SECTIONS 1, 7, AND 13 OF THE
V. CALIFORNIA CONSTITUTION,
ARTICLE III, SECTION 3 OF THE
CITY AND COUNTY OF SAN FRANCISCO, PAUL CALIFORNIA CONSTITUTION, AND
MIYAMOTO, IN HIS OFFICIAL CAPACITY AS SAN THE FOURTH AND FOURTEENTH
FRANCISCO SHERIFF, AMENDMENTS OF THE UNITED
STATES CONSTITUTION
Defendants.

COMPLAINT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:22-cv-05541 Document 1-1 Filed 09/28/22 Page 3 of 92

JURY TRIAL DEMANDED

Plaintiffs Joshua Simon, David Barber, and Josue Bonilla, individually and on behalf of all
others similarly situated, and Plaintiffs Diana Block and Community Resource Initiative, as taxpayers in

the County of San Francisco, are informed and believe, and thereon allege, as follows:

INTRODUCTION

1. This action challenges the constitutionality of the San Francisco Sheriff’s Office’s
(“Sheriff” or “SFSO”) systematic intrusions on the privacy of individuals released pretrial on electronic
monitoring (“EM”). After the Superior Court orders individuals released on EM, the Sheriff requires
them to agree to a set of “Program Rules,” several of which are not authorized by the Court’s release
order. In particular, Rule 5 purports to authorize the Sheriff to conduct warrantless, suspicionless
searches of an individual’s person, property, home, and automobile at any time (often called a “four-way
search clause”). Rule 13 purports to authorize the Sheriff to share participant GPS location data with any
law enforcement agency upon request and in perpetuity, a limitless intrusion on privacy given that the
Sheriff’s EM Program seemingly allows GPS location data to be retained indefinitely.

2. Conditions like Rules 5 and 13 cannot be imposed as a matter of course on every single
individual released pretrial with an EM condition; nor may they be imposed by the Sheriff acting alone.
Instead, only a court may set particular conditions of pretrial release, and only after determining on an
individualized basis that such conditions are a reasonable means to ensure future appearances and to
protect the public. That is not what is happening with EM participants in San Francisco. Rules 5 and 13,
as well as the Sheriff’s indefinite data retention practices, are therefore unlawful. Specifically, these
practices violate Article I, Sections 1, 7, and 13, and Article III, Section 3 of the California Constitution,
as well as the Fourth and Fourteenth Amendments to the United States Constitution.

3. More than 200 people in San Francisco are currently subject to the Sheriff’s unlawful EM
conditions while awaiting trial. This number is continuously increasing as release on EM becomes a
growing alternative to pretrial detention. But release on EM is not a license for limitless law
enforcement surveillance of some of San Francisco’s most vulnerable residents. This action seeks
declaratory and injunctive relief to enjoin the Sheriff from imposing or enforcing Program Rules 5 and

13 going forward, and to require the Sheriff to expunge the GPS data of individuals whose cases have

2
COMPLAINT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:22-cv-05541 Document 1-1 Filed 09/28/22 Page 4 of 92

now concluded.

JURISDICTION AND VENUE

4. This Court has jurisdiction under California Code of Civil Procedure Section 410.10 and
Atrticle IV, Section 10 of the California Constitution.

5. Venue is proper in this Court pursuant to California Code of Civil Procedure Section 395
because Defendant City and County of San Francisco is located in San Francisco County, and because
all of the conduct alleged occurred and is occurring in San Francisco County. In addition, Sheriff
Miyamoto is employed by the County of San Francisco.

PARTIES

6. Plaintiff Joshua Simon is 19 years old and pending trial on criminal charges in the San
Francisco Superior Court. He was placed on EM by the Court on May 27, 2022 and is presently subject
to the Sheriff’s Program Rules 5 and 13.

7. Plaintiff David Barber is 43 years old and pending trial on criminal charges in the San
Francisco Superior Court. He was placed on EM by the Court on August 13, 2021 and is presently
subject to the Sheriff’s Program Rules 5 and 13.

8. Plaintiff Josue Bonilla is 40 years old and pending trial on criminal charges in the San
Francisco Superior Court. He was placed on EM by the Court on May 30, 2022 and is presently subject
to the Sheriff’s Program Rules 5 and 13.

9. Plaintiff Diana Block is a taxpayer and resident of San Francisco, California. She owns
real property in the County of San Francisco and has been assessed for and paid property taxes to the
County within the last year. Plaintiff Block has also in the last year paid both San Francisco and
California sales and use taxes, which fund the County, including the Sherift’s Office. Plaintiff Block
opposes the use of EM as an unnecessary punishment that does not improve public safety and believes
that the challenged Rules violate the presumption of innocence and the right to privacy. Plaintiff Block
is a founding member of the California Coalition for Women Prisoners (“CCWP”), which is part of the
No New SF Jail Coalition. Both coalitions oppose the use of EM. As part of a campaign organized by
the No New SF Jail Coalition, Plaintiff Block has given public comment opposing the use of EM before

the Budget and Finance Committee of the San Francisco Board of Supervisors.

3
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10. Plaintiff Community Resource Initiative (“CRI”) is a non-profit corporation based in San
Francisco, California. Plaintiff CRI has been assessed for and paid unsecured property taxes to the
County within the last year. Also in the last year, Plaintiff CRI has paid both San Francisco and
California sales and use taxes, which fund the County, including the Sheriff’s Office. Plaintiff CRI
provides death penalty defense investigation and resources. In addition to that work, Plaintiff CRI
engages in significant advocacy and organizing campaigns to advocate for real public safety based on
social services and investment in community. Plaintiff CRI opposes the use of EM as another form of
incarceration that increases surveillance on already-surveilled communities and does not promote safety.
CRI is also part of the No New SF Jail Coalition and played a central role in the Coalition’s campaign
against the Sheriff’s use of EM by, for example, preparing talking points for community members to
provide public comment on EM; drafting and sending a letter to Sheriff Miyamoto in December 2020
calling on the Sheriff to, among other things, eliminate the four-way search clause; and helping to draft a
report on the use of EM in San Francisco that focuses on individuals impacted by EM. The Coalition
anticipates releasing this report in the fall.

11.  Defendant City and County of San Francisco is a local government entity organized
under the laws of the State of California. The San Francisco Sheriff’s Office (“Sheriff” or “SFSO”) is a
division of San Francisco county government. SFSO’s Community Programs Unit supervises and
operates the EM Program.

12.  Defendant Paul Miyamoto, in his official capacity as San Francisco Sheriff, is an official

of Defendant City and County of San Francisco with respect to SFSO’s Community Programs Unit and

the EM Program.
FACTUAL BACKGROUND
A. Court-Ordered Pretrial Electronic Monitoring
13. In San Francisco, individuals who are arrested for a criminal offense and taken into

custody are booked into San Francisco County Jail #1. SFSO’s Custody Division performs booking
processes on all arrested individuals.
14. The San Francisco Pretrial Diversion Project evaluates all individuals held in jail after

arrest and provides a “public safety assessment,” either recommending against release or recommending
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pretrial release under one of three levels of supervision: (1) Own Recognizance (“OR”) No Active
Supervision, (2) OR Minimum Supervision, and (3) Assertive Case Management (“ACM”).

15.  Generally, a Superior Court judge then makes a release determination and may order one
of the levels of supervision, or set bail in accordance with In re Humphrey, 11 Cal. 5th 135 (2021).

16.  For individuals released pretrial, the Superior Court may, and sometimes does, impose
particular conditions such as warrantless drug testing, warrantless searches, participation in
programming (e.g., anger management), or a prohibition on gun possession. In such instances, the judge
makes individualized findings on the record to substantiate the reasonableness of the conditions imposed
in the particular case.

17.  Pertinent here, the Superior Court also may impose EM—for the limited purposes of
ensuring future court appearances and protecting public safety—under any level of supervision. As of
November 2020, approximately 52% of individuals released pretrial on EM were released with minimal
supervision requirements.

18. The Superior Court typically orders EM following a hearing. During these hearings, the
Court does not mention or discuss the Sheriff’s EM Program Rules in form or substance. There is no
colloquy on the record concerning the scope of any privacy intrusions inherent in the Sheriff’s EM
Program, and no discussion of the four-way search condition or the indefinite retention and sharing of
GPS location data. The Superior Court also does not, in connection with imposing EM, elicit a general
waiver of Fourth Amendment rights on the record. Indeed, there is no record evidence that the Court
itself is aware of—Ilet alone has approved—the content of the Sheriff’s EM Program Rules. Certainly,
the Superior Court judge does not make any individualized determination concerning the reasonableness
of any conditions imposed by the Sheriff’s EM Program Rules as applied to the individual at bar.

19.  When the Court orders release on EM, it executes a pretrial order using a form titled,
“County of San Francisco Sheriff’s Office / Superior Court Pre-Sentenced Defendant Electronic
Monitoring — Court Order.” A true and correct copy of this form is attached as Exhibit A. The form
requires those released on EM to “obey all orders given by any SFSO employee(s) or contract service
provider(s) and live within 50 driving miles of the Sheriff’s Electronic Monitoring office.” The form

also lists other “court-ordered conditions” that the Court may check off in its discretion, such as
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mandatory drug testing and not possessing weapons. At the top, the form provides, “the Court indicates
that the defendant has waived their 4th Amendment rights and understands the restrictions ordered by
the Court.” The form does not address the Sheriff’s Program Rules; contains no reference to search of
the individual’s person, residence, automobile, or property; and contains no information concerning the
retention, storage, or sharing of GPS location data.

20.  Individuals released on EM are not required or even requested to review, initial, or sign
the Court’s EM form order.

21. The cases of Plaintiffs Simon, Barber, and Bonilla exemplify the process described
above. The Superior Court did not at any point in their cases alert these Plaintiffs to the existence of the
Sheriff’s Program Rules or their contents. The Superior Court likewise did not seek a waiver from them
or explain the scope of any implicit waiver of their Fourth Amendment rights. These Plaintiffs received
no information concerning what would happen to any GPS location data generated by the ankle monitor.
And none of them initialed or signed the Court’s EM form order in their respective cases.

B. Enrollment in the Electronic Monitoring Program

22.  Following a Court order, the Sheriff and its private contractor, Sentinel Offender
Services, LLC (“Sentinel”), formally enroll individuals in the EM Program. EM releasees are either
transported in restraints or released and ordered to report to Sentinel’s office at 70 Oak Grove, inside the
Sheriff’s Community Programs building. There, EM releasees are outfitted with an ankle monitor and
enrolled in the EM Program.

23.  During enrollment at Sentinel’s office, individuals are first informed of the Sheriff’s
“Electronic Monitoring (EM) Program Rules [for] Pre-Sentenced Participants” (“Program Rules” or
“Rules”). A true and correct copy of this document is attached as Exhibit B. A Sentinel employee
provides the Rules to the releasee, together with several other forms and papers, and instructs the
releasee to review and initial each rule, and to sign and date at the bottom. No one explains the Program
Rules to EM releasees, and they are not provided access to counsel while at Sentinel’s office.

24.  While they are permitted to review the Rules before signing, in all cases, individuals
understand from the circumstances that they must initial, sign, and date the Program Rules or face return

to jail. Each of Plaintiffs Simon, Barber, and Bonilla believed that they were required to initial and sign
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the Sheriff’s Program Rules while at Sentinel’s office or else be immediately returned to jail.

25.  Among the rules that EM releasees must assent to are Rules 5 and 13. Rule 5 states, “I
shall submit to a search of my person, residence, automobile or property by any peace officer at any
time.”

26.  Rule 13 states, “I acknowledge that my EM data may be shared with other criminal
justice partners.”

27. During the enrollment process, EM releasees must also separately initial, acknowledge,
and agree to rules contained in a “San Francisco Sheriff’s Dept. Electronic Monitoring Program
Participant Contract: Pre-Sentenced Individuals” (“Participant Contract”). A true and correct copy of
this document is attached as Exhibit C. The Participant Contract contains provisions substantively
equivalent to Program Rules 5 and 13.

28.  Paragraph 8 of the Participant Contract provides, “I acknowledge that in court, I
knowingly waived my 4th Amendment rights and agree to submit my person, property, place of
residence and / or personal effects to search at any time, with or without a warrant and with or without
probable cause.”

29.  Paragraph 9 of the Participant Contract provides, “I acknowledge that my electronic
monitoring data may be shared with other criminal justice partners.”

30.  No provision of the Program Rules, Participant Contract, or any other policy or
agreement provides for the destruction or expungement of releasees’ GPS location data after their
participation in the EM Program or at the conclusion of their case.

31.  EM releasees initial and sign the Program Rules and the Participant Contract
requirements to avoid the threat of continued detention pending trial. Many do not comprehend the
forms or the conditions imposed, and most believe that the substance of the forms is irrelevant given the
alternative: continued detention. Virtually all face a critical need to avoid further incarceration. Some
face the possibility of losing employment, housing, or custody of children; some need to care for elderly,
sick, or child dependents. On information and belief, no prospective EM releasee has ever refused to
initial the Sheriff’s EM Program Rules or Participant Contract.

32.  Plaintiff Simon consented to release on EM because he was eager to get out of jail so that
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he could attend his high school graduation. He recalls reviewing the Sheriff’s Program Rules when they
were presented to him at Sentinel’s office; Rules 5 and 13 in particular bothered him. But Plaintiff
Simon believed he had no choice in the matter if he wanted to remain out of jail, so he initialed and
signed as he was instructed to do.

33.  Plaintiff Barber consented to release on EM because he was anxious to get out of jail to
try and retain his apartment and employment. He was also concerned about the care of his pet cat. He
recalls reviewing the Sheriff’s Program Rules when they were presented to him at Sentinel’s office, and
he recalls reading Rules 5 and 13. These rules offended him because they seemed punitive in nature and
he had not been convicted of any crime in conjunction with his charges. He nonetheless initialed and
signed the Sheriff’s Program Rules under what he describes as “duress.”

34.  Plaintiff Bonilla consented to release on EM because he has a physical disability that
made his detention especially uncomfortable and burdensome. He was also eager to be released so that
he could see his young son. He does not clearly recall events at Sentinel’s offices. He believes he may
have initialed and signed papers but does not know for certain. He did whatever he was told to do
because he believed he had no choice unless he was willing to go back to jail.

35.  For each releasee, a Sentinel employee also completes an “initial assessment” and
generates a schedule of their approved activities and locations. Sentinel purportedly considers where
releasees live and work, whether they participate in any court-mandated programs, and whether they are
associated with any stay-away orders. This information is entered into each participant’s case file stored
on Sentinel’s servers and is used to program the GPS ankle cuff and box.

36.  Pursuant to its contract with the Sheriff, Sentinel maintains these participant case files for
at least the duration of a participant’s enrollment in the EM Program. In addition to the initial
assessment and approved schedule, the Sentinel file also contains the Superior Court’s initial EM form
order, the enrollment forms, all out-of-residence movement and GPS monitoring data, any violations or
sanctions, and chronological case notes.

37. Sentinel has administered the Sheriff’s home detention and EM programs since August 1,
2019. The Sheriff’s contract with Sentinel expired on July 31, 2022. By its terms, the contract authorizes

renewal by the San Francisco Board of Supervisors on a yearly basis, but the Board has not renewed the
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contract to date. Upon information and belief, Sentinel continues to administer the Sheriff’s pre- and
post-trial EM programs. Under the now-expired contract, the City and County pay Sentinel more than
$1.1 million each year.

C. The EM Program Poses Great Challenges for Individuals Awaiting Trial

38. The Sheriff and Sentinel monitor all EM participants’ movements 24 hours a day, seven
days a week.
39.  Regardless of the level of supervision ordered by the Superior Court, Sentinel, acting on

behalf of the Sheriff, also meets with all pretrial EM participants on a regular basis, often twice per
month. During these check-in meetings, participants must provide documentation or verification of their
attendance at permitted activities, such as receipts from grocery shopping and signed doctor’s notes
from medical appointments. The Sheriff and Sentinel also check the functionality of the ankle monitor
and remind releasees about upcoming court dates.

40.  The EM Program can be extremely onerous for participants. EM releasees describe
receiving frequent phone calls at random times from Sheriff deputies or contractors, asking them to
change their location or go outside so that the GPS ankle cuff can receive service and confirm the
individual’s location. They also describe instances when the ankle cuff malfunctions by making loud
beeping and other noises—including at work. The constant possibility that the cuff will malfunction,
create a disruption, and lead to further scrutiny can cause great anxiety. The physical GPS ankle cuff is
also incompatible with certain work uniforms, such as heavy work boots necessary for safety on
construction sites. Moreover, wearing an ankle cuff can cause injury and/or pain by, for example,
digging into the ankle bone or compressing sensitive nerves in the area. It also frequently disrupts sleep.

41.  Although the Sheriff and Sentinel promise to provide technical support 24 hours a day,
seven days a week, participants in the EM Program report that administrators are often unable or
unwilling to resolve technical issues quickly.

D. Program Rule 5 Exposes Individuals to Invasive and Suspicionless Searches at Any

Time by Any Law Enforcement Officer

42. Once an individual is enrolled in the EM Program, notice of the four-way search

condition described in Program Rule 5 is entered into the California Law Enforcement
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Telecommunications System (“CLETS”). All members of law enforcement in the state have access to
the CLETS database. Accordingly, whenever a member of any California law enforcement agency runs
a check on an individual released on EM, CLETS notifies the officer of the four-way search condition,
purportedly authorizing search of the individual’s person, residence, property, and automobile, without a
warrant or any degree of articulable suspicion. This means that any law enforcement member may
search a releasee’s person, home, belongings, and car at any time for any reason.

43. It is unknown how frequently individuals released on EM are subject to warrantless,
suspicionless searches under this condition. Neither law enforcement nor releasees are required to report
when these searches occur. Moreover, because releasees are unaware that Program Rule 5 is unlawful
and because they may fear returning to jail or other consequences, pretrial EM participants are unlikely
to register complaints. And even where such warrantless, suspicionless searches uncover evidence that
leads to additional charges, the case will likely resolve in a guilty plea and the search will accordingly
go unnoticed.

44.  Public information about searches conducted pursuant to Rule 5, therefore, is generally
available only in the unusual circumstance where the uncovered evidence is the subject of a motion to
suppress. Plaintiffs are aware of only two such instances in San Francisco. In January 2021, officers
with the San Francisco Police Department (“SFPD”) used GPS location data shared by the Sheriff to
track an individual on EM and then relied on the four-way search condition described in Rule 5 and
entered in CLETS to search that individual’s apartment. The Superior Court of San Francisco granted
the defendant’s motion to suppress evidence discovered in the apartment, finding that Rule 5 was not a
legally valid search condition and that the defendant had not waived his Fourth Amendment rights in
court or otherwise consented to the search. In the second case, SFPD officers used GPS location data
shared by SFSO to track an individual’s car while he drove through San Francisco. Police officers
detained the individual and then relied on the four-way search clause to search his car. At the
preliminary hearing, the Superior Court initially denied the defendant’s motion to suppress evidence
obtained from that search. Before the defendant could pursue the issue further, the charges were
dismissed.

45.  Plaintiff Barber has been searched pursuant to the four-way search condition described in
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Rule 5. On the evening of August 30, 2022, Barber was pulled over by California Highway Patrol for
speeding. After running a check on his driver’s license, the officers presumably learned of the existence
of the four-way search clause from CLETS—Iaw enforcement asked Barber why he was on probation or
parole, although he is not on any form of post-conviction supervision, and told him they were authorized
to search his person and his vehicle. They placed him in handcuffs, patted him down and searched his
pockets, then searched his car for an extended period of time.

46.  Plaintiff Barber suffers from anxiety and depression as a result of feeling that he is being
surveilled at all times. He states that the possibility of being searched by any member of law
enforcement at any time compounds this stress and his resulting psychological symptoms.

47.  Plaintiffs Simon and Bonilla have not been searched pursuant to the four-way search
condition described in Rule 5. But both express anxiety and a sense of violation that they may be
searched by any member of law enforcement at any time while they are on EM.

48.  Plaintiff Simon grew up in Hunter’s Point, San Francisco, and has experienced being
stopped and searched by members of the SFPD for no apparent reason. He is concerned that Rule 5
makes such searches more likely and leaves him vulnerable to harassment by local law enforcement.

49.  Plaintiff Bonilla believes that his right to privacy ordinarily offers some protection
against potential misconduct by police officers, but that he has lost any protection against officers who
might harass him by virtue of Rule 5. He also believes that the Rule undermines his presumption of
innocence until proven guilty.

E. Program Rule 13, Coupled with the Sheriff’s Retention Practices, Allows the Sheriff

to Share GPS Location Data with Any Law Enforcement Agency Without a Warrant and

in Perpetuity

50.  An ankle monitor that is charged and functioning gives the Sheriff and Sentinel
continuous GPS location coordinates, 24 hours a day, seven days a week, for the duration of an
individual’s participation in the EM Program. A participant’s GPS information can be viewed
contemporaneously to track real-time location and movements. This minutely detailed tracking data is
also saved and stored on Sentinel’s servers, permitting historical tracking as well. Data gathering is

constant and—hardware permitting—unbroken for the duration of a releasee’s participation in the EM
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Program,; i.e., data is gathered from the time of enrollment at 70 Oak Grove until EM is terminated,
either by an intermediate court order or, more commonly, when the individual’s criminal charge is
resolved.

51.  Under its contract, Sentinel uses GPS location data to provide monthly reports to the
Sheriff of all EM participants for the 12 months prior to the date of the report. Sentinel’s contract does
not specify whether these reports include individuals whose participation in the program has ceased but
who were on EM at some point during the previous 12 months.

52. Pursuant to its contract, Sentinel also offers what it terms “advanced reporting features.”
For example, the contract describes a “crime scene correlation” report that allows users to see whether
any EM participants were near a specified location at a specified time, and offers “zone activity” reports
that allow users to see which individuals on EM were in certain geographic zones, including zones
identified as “known drug areas.”

53.  Inresponse to California Public Records Act requests, the Sheriff has represented that
because “GPS data is kept by Sentinel, not the SFSO,” Sentinel’s “contract would govern any retention
or destruction policies” regarding that data. Sentinel’s contract with San Francisco, a true and correct
copy of which is attached as Exhibit D, does not address what happens to an EM participant’s data once
their participation in the program has ceased. Instead, the contract provides, “[u]pon termination of
Agreement or request of City, Contractor shall within forty-eight (48) hours return all Confidential
Information which includes all original media” and then “purge all Confidential Information from its
servers, any hosted environment Contractor has used in performance of this Agreement, work stations
that were used to process the data or for production of the data, and any other work files stored by
Contractor in whatever medium.” Accordingly, unless or until Sentinel’s contract is terminated, Sentinel
has the authority to retain the complete GPS location data of anyone who has ever participated in San
Francisco’s EM Program since Sentinel began administering the program, regardless of whether their
participation has ceased or their case closed. Sentinel’s contract with the City and County has been
operational since August 1, 2019. Thus, under the terms of its agreement, the Sheriff retains access to at
least the past three years of GPS location data for all individuals released on EM during any portion of

that period.
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54.  Pursuant to Program Rule 13, SFSO routinely shares participant GPS location data with
other law enforcement agencies. To acquire this data, a requesting agency or officer need only submit a
form titled, “Electronic Monitoring Location Request” to the Sheriff. A true and correct copy of this
form is attached as Exhibit E. To complete the form, the requestor must represent that they are
“requesting this information as part of a current criminal investigation”—no warrant or even articulable
suspicion is required. The requesting agency may obtain either the GPS location data of a specific
individual on EM across a particular time period, or the GPS location data “of anyone on GPS tracking”
in a specific location. As one officer with the SFPD testified regarding how easily he was able to obtain
10 days’ worth of GPS location data as well as live continuous GPS updates for a defendant, he “[just
made the request.” See Preliminary Hearing Transcript at 41:28-42:2, People v. Robinson, MCN 2100
0279 (San Francisco Sup. Ct. Feb. 19, 2021).

55.  Law enforcement agencies request this GPS location data from the Sheriff with
increasing frequency. In response to California Public Records Act requests, SFSO disclosed that in
2019, the Sheriff shared the GPS location data of four individuals with other law enforcement agencies;
in 2020, the number increased to 41; and in 2021, it swelled to 179. The vast majority of these requests
came from the SFPD, but the Sheriff also received requests from other local law enforcement agencies,
including Adult Probation and the District Attorney’s Office. These trends suggest that law enforcement
agencies in San Francisco are increasingly relying on Rule 13 to obtain sensitive and robust GPS
location data—ostensibly collected by the Sheriff for the limited purpose of monitoring compliance with
the court-ordered pretrial release conditions—for general law enforcement purposes and without any
judicial oversight.

56. Each of Plaintiffs Simon, Barber, and Bonilla is unaware of whether his GPS location
data has been shared with any member of law enforcement. Each feels it is a violation of his personal
privacy that such data might be retained in perpetuity and shared widely pursuant to Rule 13. Those
possibilities are a source of stress and aggravation for each.

57.  Plaintiff Simon also reports that, on one occasion during the time he has been on EM, he
observed an assault in public. He immediately became concerned that law enforcement would

wrongfully identify him as a suspect by virtue of his GPS location data. He left the area quickly but
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suffered substantial anxiety thereafter, wondering if he would be mistakenly arrested and charged.

F. The San Francisco Board of Supervisors Has Not Authorized the Sheriff’s EM

Program

58. As part of California’s realignment, and to enable reduction of local jail populations, the
California Legislature provided county boards of supervisors the power to authorize their sheriff’s
departments to release on EM certain pretrial defendants. Penal Code section 1203.018 empowers
sheriffs to make EM release decisions provided that the local board of supervisors prescribes reasonable
rules for release on EM and subsequently reviews those rules on an annual basis. Section 1203.018 does
not define what constitutes “reasonable” EM release conditions and does not purport to—nor could it—
alter established constitutional law on this issue.

59.  SFSO acknowledges that it is not running a Section 1203.018 program. In response to a
demand letter from undersigned counsel preceding this litigation, a true and correct copy of which is
attached as Exhibit F, the Sheriff admitted that the San Francisco Board of Supervisors has never
authorized the Sheriff to make release decisions and, more to the point, has never prescribed nor
approved the specific Contract and Program Rules for release on EM that are currently being imposed
by the Sheriff. A true and correct copy of the Sheriff’s July 6, 2022 response is attached as Exhibit G. In
fact, in 2014, the San Francisco Board of Supervisors rejected a proposed ordinance that would have
authorized the Sheriff to exercise its Penal Code section 1203.018 powers.

60. The San Francisco Board of Supervisors has in 2019, by contrast, authorized the Sheriff
to make post-trial EM release decisions for sentenced individuals as permitted under Penal Code section
1203.016. That authorization has since expired and not been renewed. Individuals participating in the
post-trial EM program make up approximately 1% of individuals in the Sheriff’s EM Program.

61.  In this suit, Plaintiffs challenge only the Sheriff’s unilateral imposition of the four-way
search condition (Rule 5), the data-sharing condition (Rule 13), and the Sheriff’s indefinite data
retention practices. But it bears noting that the Sheriff’s entire EM program, pre- and post-trial, is

without valid legal authorization by the San Francisco Board of Supervisors.
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CLASS ACTION ALLEGATIONS

62. Named Plaintiffs Simon, Barber, and Bonilla bring this action on behalf of themselves
and on behalf of the following proposed class (“Class”): All individuals, past, present, and future,
charged with a criminal offense in San Francisco and released pretrial on EM who were or will be
required to agree to the Sheriff’s EM Program Rules for Pre-Sentenced Individuals and the EM Program
Participant Contract.

63. This action is appropriately suited for a class action pursuant to California Code of Civil
Procedure Section 382 because there exists an ascertainable and sufficiently numerous Class, a well-
defined community of interest, and substantial benefits from certification that render proceeding as a
class superior to the alternatives.

64.  Numerosity and Ascertainability. The proposed Class is ascertainable because it is
defined in terms of objective characteristics that will make ultimate determination of Class members
possible. The precise number of members in this Class is unknown but readily determinable by the
Sheriff upon review of existing records. Available information already demonstrates that the Class is
substantial. While the precise number of members can only be determined through discovery, the Sheriff
estimates that in 2018, 701 individuals participated in the pretrial EM Program; in 2019, 1,380
individuals participated in the pretrial EM Program; in 2020, 1,602 individuals participated in the
pretrial EM Program; in 2021, 1,720 individuals participated in the pretrial EM Program; and, in just the
first half of 2022, 808 individuals participated in the pretrial EM Program. Moreover, the Class includes
prospective members. Plainly, the Class is numerous, and joinder of every member would be
impracticable.

65.  Predominant Common Questions of Law and Fact. Common questions of law and fact
exist as to all members of the Class and predominate over the questions, if any, affecting only individual
members. The common questions include, but are not limited to, the following:

a. Whether the Sheriff violates Class members’ rights under the United States and
California Constitutions by blanketly and unilaterally imposing on all individuals
released pretrial on EM a four-way search condition that can be executed by any law

enforcement agency at any time and a condition whereby their detailed GPS location data
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can be shared with any law enforcement agency without a warrant at any time and in
perpetuity;

b. Whether declaratory relief that the Sheriff’s policies and practices are unconstitutional
and unlawful should be ordered by the Court; and

c. Whether injunctive relief restraining further unconstitutional and unlawful acts by the
Sheriff should be ordered by the Court and, if so, the nature of that injunctive relief.

66. Typicality. The Named Plaintiffs’ claims are typical of the claims of the members of the
Class because they all challenge the same unconstitutional conduct by SFSO, namely the
unconstitutional four-way search and data-sharing conditions as described in Program Rules 5 and 13
and the Sheriff’s data retention practices, all of which apply equally to all proposed Class members.
Relatedly, Defendants are likely to assert the same defenses against all Named Plaintiffs and proposed
Class members.

67.  Adequacy of Representation. The Named Plaintiffs will fairly and adequately represent
the interests of the members of the Class. The Named Plaintiffs have no interests separate from, or in
conflict with, those of the proposed Class they seek to represent, and they seek equitable relief on behalf
of the entire proposed Class. The Named Plaintiffs are committed to the vigorous prosecution of this
action and have retained counsel who are competent and experienced in both class actions and
constitutional litigation. Counsel have the resources, expertise, and experience to prosecute this action.

68.  Superiority of Class Mechanism. A class action is superior to other methods for the fair
and efficient adjudication of the claims asserted in this action. Were separate actions to be brought
individually by members of the Class, the resulting duplication of lawsuits would cause undue hardship
and expense to both the Court and the litigants. The prosecution of separate individual actions would
also impair the interests of the individual Named Plaintiffs and create a risk of inconsistent rulings
against Defendants, thus substantially prejudicing all litigants. Absent a class action, the Sheriff and the

City and County would almost certainly continue their wrongdoing, causing substantial injustice.
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FIRST CAUSE OF ACTION

(U.S. Constitution, Fourth Amendment, 42 U.S.C. § 1983)
Violation of the Right to Be Free from Unreasonable Searches and Seizures
(All Plaintiffs against all Defendants)

69. Plaintiffs incorporate by reference the allegations of the above paragraphs as though fully
set forth herein.

70. The Sheriff’s blanket imposition of a four-way search clause on all individuals released
pretrial on EM violates Plaintiffs’ Fourth Amendment rights under the United States Constitution. See In
re York, 9 Cal. 4th 1133, 1150-51 & n.10 (1995).

71. The Sheriff’s blanket imposition of a condition purportedly authorizing indefinite
retention and sharing of GPS location data without a warrant, any degree of reasonable suspicion, or
consent, on all individuals released pretrial on EM, violates Plaintiffs’ Fourth Amendment rights under
the United States Constitution. /d.; see also Carpenter v. United States, 138 S. Ct. 2206, 2217-18
(2018).

72. Plaintiffs Block and CRI bring this action through California Code of Civil Procedure
section 526a as taxpayer plaintiffs. As alleged more fully below in paragraph 91, within the last year,
Plaintiff Block has been assessed for and paid property taxes to the County and Plaintiff CRI has been
assessed for and paid unsecured property taxes to the County. Also in the last year, Taxpayer Plaintiffs
have paid both San Francisco and California sales and use taxes, which fund the County, including the
Sheriff’s Office. As alleged more fully below in Paragraph 92, Defendant County of San Francisco
receives public funds. Taxpayer Plaintiffs contend that Defendants’ actions as described in this
Complaint violate Plaintiffs’ rights under the United States Constitution; constitute an illegal
expenditure of taxpayer funds; and constitute an abuse of discretion. Taxpayer Plaintiffs seek a judicial
declaration of rights and duties of the respective parties with respect to the instant matter.

SECOND CAUSE OF ACTION

(California Constitution, Art. I, § 13)
Violation of the Right to Be Free from Unreasonable Searches and Seizures
(All Plaintiffs against all Defendants)

73. Plaintiffs incorporate by reference the allegations of the above paragraphs as though fully
set forth herein.
17
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74.  The Sheriff’s blanket imposition of a four-way search clause on all individuals released
pretrial on EM violates Plaintiffs’ rights under Article I, Section 13 of the California Constitution. See
York, 9 Cal. 4th at 1150-51 & n.10.

75. The Sheriff’s blanket imposition of a condition purportedly authorizing indefinite
retention and sharing of GPS location data without a warrant, any degree of reasonable suspicion, or
consent, on all individuals released pretrial on EM, violates Plaintiffs’ rights under Article I, Section 13
of the California Constitution. /d.; see also Carpenter, 138 S. Ct. at 2217-18.

76.  Plaintiffs Block and CRI bring this action through California Code of Civil Procedure
section 526a as taxpayer plaintiffs. As alleged more fully below in paragraph 91, within the last year,
Plaintiff Block has been assessed for and paid property taxes to the County and Plaintiff CRI has been
assessed for and paid unsecured property taxes to the County. Also in the last year, Taxpayer Plaintiffs
have paid both San Francisco and California sales and use taxes, which fund the County, including the
Sheriff’s Office. As alleged more fully below in Paragraph 92, Defendant County of San Francisco
receives public funds. Taxpayer Plaintiffs contend that Defendants’ actions as described in this
Complaint violate Plaintiffs’ rights under the California Constitution; constitute an illegal expenditure of
taxpayer funds; and constitute an abuse of discretion. Taxpayer Plaintiffs seek a judicial declaration of
rights and duties of the respective parties with respect to the instant matter.

THIRD CAUSE OF ACTION

(California Constitution, Art. I, § 1)
Violation of the Right to Privacy
(All Plaintiffs against all Defendants)

77. Plaintiffs incorporate by reference the allegations of the above paragraphs as though fully
set forth herein.

78. The Sheriff’s indefinite retention of the GPS location data of all individuals released
pretrial on EM, violates Plaintiffs’ right to privacy under Article I, Section 1 of the California
Constitution. See generally Hill v. NCAA, 7 Cal. 4th 1 (1994).

79. The Sheriff’s blanket imposition of a condition purportedly authorizing sharing of GPS
location data without a warrant, any degree of reasonable suspicion, or consent, and in perpetuity, on all

individuals released pretrial on EM, violates Plaintiffs’ right to privacy under Article I, Section 1 of the
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California Constitution. See generally Hill, 7 Cal. 4th 1.

80.  Plaintiffs Block and CRI bring this action through California Code of Civil Procedure
section 526a as taxpayer plaintiffs. As alleged more fully below in paragraph 91, within the last year,
Plaintiff Block has been assessed for and paid property taxes to the County and Plaintiff CRI has been
assessed for and paid unsecured property taxes to the County. Also in the last year, Taxpayer Plaintiffs
have paid both San Francisco and California sales and use taxes, which fund the County, including the
Sheriff’s Office. As alleged more fully below in Paragraph 92, Defendant County of San Francisco
receives public funds. Taxpayer Plaintiffs contend that Defendants’ actions as described in this
Complaint violate Plaintiffs’ rights under the California Constitution; constitute an illegal expenditure of
taxpayer funds; and constitute an abuse of discretion. Taxpayer Plaintiffs seek a judicial declaration of
rights and duties of the respective parties with respect to the instant matter.

FOURTH CAUSE OF ACTION

(California Constitution, Art. II1, § 3)
Violation of the Separation of Powers
(All Plaintiffs against all Defendants)

81. Plaintiffs incorporate by reference the allegations of the above paragraphs as though fully
set forth herein.

82. The Sheriff’s unilateral imposition of the four-way search and data retention and sharing
conditions, as described in EM Program Rules 5 and 13 and the related provisions of the Participant
Contract, on Named Plaintiffs and the Class they seek to represent, absent authorizing judicial findings
and orders, violates of the Separation of Powers under Article III, Section 3 of the California
Constitution. See People v. Cervantes, 154 Cal. App. 3d 353, 358 (1984).

83. Plaintiffs Block and CRI bring this action through California Code of Civil Procedure
section 526a as taxpayer plaintiffs. As alleged more fully below in paragraph 91, within the last year,
Plaintiff Block has been assessed for and paid property taxes to the County and Plaintiff CRI has been
assessed for and paid unsecured property taxes to the County. Also in the last year, Taxpayer Plaintiffs
have paid both San Francisco and California sales and use taxes, which fund the County, including the
Sheriff’s Office. As alleged more fully below in Paragraph 92, Defendant County of San Francisco

receives public funds. Taxpayer Plaintiffs contend that Defendants’ actions as described in this
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Complaint violate Plaintiffs’ under the California Constitution; constitute an illegal expenditure of
taxpayer funds; and constitute an abuse of discretion. Taxpayer Plaintiffs seek a judicial declaration of
rights and duties of the respective parties with respect to the instant matter.

FIFTH CAUSE OF ACTION

(U.S. Constitution, Fourteenth Amendment, 42 U.S.C. § 1983)
Violation of the Right to Due Process of Law
(All Plaintiffs against all Defendants)

84. Plaintiffs incorporate by reference the allegations of the above paragraphs as though fully
set forth herein.

85. The Sheriff’s unilateral imposition of the four-way search and data retention and sharing
conditions, as described in EM Program Rules 5 and 13 and the related provisions of the Contract, on
Named Plaintiffs and the Class they seek to represent, absent authorizing judicial findings and orders,
violates Plaintiffs’ rights to Due Process of Law under the Fourteenth Amendment of the United States
Constitution. See Mathews v. Eldridge, 424 U.S. 319, 335 (1976); United States v. Salerno, 481 U.S.
739, 746, 749-50 (1987).

86. Plaintiffs Block and CRI bring this action through California Code of Civil Procedure
section 526a as taxpayer plaintiffs. As alleged more fully below in paragraph 91, within the last year,
Plaintiff Block has been assessed for and paid property taxes to the County and Plaintiff CRI has been
assessed for and paid unsecured property taxes to the County. Also in the last year, Taxpayer Plaintiffs
have paid both San Francisco and California sales and use taxes, which fund the County, including the
Sheriff’s Office. As alleged more fully below in Paragraph 92, Defendant County of San Francisco
receives public funds. Taxpayer Plaintiffs contend that Defendants’ actions as described in this
Complaint violate Plaintiffs’ rights under the United States Constitution; constitute an illegal
expenditure of taxpayer funds; and constitute an abuse of discretion. Taxpayer Plaintiffs seek a judicial
declaration of rights and duties of the respective parties with respect to the instant matter.

SIXTH CAUSE OF ACTION

(California Constitution, Art. I, § 7)
Violation of the Right to Due Process of Law
(All Plaintiffs against all Defendants)

87. Plaintiffs incorporate by reference the allegations of the above paragraphs as though fully
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set forth herein.

88. The Sheriff’s unilateral imposition of the four-way search and data retention and sharing
conditions, as described in EM Program Rules 5 and 13 and the related provisions of the Contract, on
Named Plaintiffs and the Class they seek to represent, absent authorizing judicial findings and orders,
violates Plaintiffs’ rights to Due Process of Law under Article I, Section 7 of the California Constitution.
See People v. Ramirez, 25 Cal. 3d 260, 267 (1979); Humphrey, 11 Cal. 5th at 156.

89.  Plaintiffs Block and CRI bring this action through California Code of Civil Procedure
section 526a as taxpayer plaintiffs. As alleged more fully below in paragraph 91 , within the last year,
Plaintiff Block has been assessed for and paid property taxes to the County and Plaintiff CRI has been
assessed for and paid unsecured property taxes to the County. Also in the last year, Taxpayer Plaintiffs
have paid both San Francisco and California sales and use taxes, which fund the County, including the
Sheriff’s Office. As alleged more fully below in Paragraph 92, Defendant County of San Francisco
receives public funds. Taxpayer Plaintiffs contend that Defendants’ actions as described in this
Complaint violate Plaintiffs’ rights under the California Constitution; constitute an illegal expenditure of
taxpayer funds; and constitute an abuse of discretion. Taxpayer Plaintiffs seek a judicial declaration of
rights and duties of the respective parties with respect to the instant matter.

SEVENTH CAUSE OF ACTION

(Cal. Code of Civil Proc. § 526A)
Taxpayer Action to Prevent Illegal Expenditure of Funds
(Plaintiffs Diana Block and Community Resource Initiative against all Defendants)

90. Plaintiffs incorporate by reference the allegations of the above paragraphs as though fully
set forth herein.

91. Code of Civil Procedure section 526a provides that a taxpayer has standing to sue to
prevent a public official from the waste or illegal expenditure of public funds. Plaintiffs Block and CRI
bring this action through California Code of Civil Procedure section 526a as taxpayer plaintiffs.
Taxpayer Plaintiffs have, within the last year, each been assessed for, and are liable to pay, on their
property, income, or other taxes in the County of San Francisco, and pay taxes to the State of California.
In particular, within the last year, Plaintiff Block has been assessed for and paid property taxes to the

County and Plaintiff CRI has been assessed for and paid unsecured property taxes to the County. Also in
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the last year, Plaintiffs Block and CRI have paid both San Francisco and California sales and use taxes,
which fund the County, including the Sheriff’s Office.

92.  Defendants receive state and county funds. Defendants’ expenditure of state and county
funds to impose and enforce EM Program Rules 5 and 13, including the related practice of indefinitely
retaining GPS location data, in violation of the United States and California Constitutions, as challenged
herein, is unlawful. Defendants have therefore unlawfully used public funds, and injured the public fisc,
and threaten to continue unlawfully using public funds and injuring the public fisc in violation of
Sections 1, 7, and 13 of Article I of the California Constitution and Section 3 of Article III of the
California Constitution as well as the Fourth and Fourteenth Amendments of the United States
Constitution. Taxpayer Plaintiffs further contend that Defendants’ policies and practices constitute an
abuse of discretion and constitute an illegal expenditure of taxpayer funds.

93. Taxpayer Plaintiffs have an interest in enjoining the unlawful expenditure of tax funds.
Pursuant to California Code of Civil Procedure section 526a and this Court’s equitable power, Taxpayer
Plaintiffs seek declaratory and injunctive relief to prevent continued harm and to protect Taxpayer
Plaintiffs and the public from Defendants’ unlawful policies and practices. There is an actual
controversy between Taxpayer Plaintiffs and Defendants concerning their respective rights and duties.
Taxpayer Plaintiffs seek a judicial declaration of the rights and duties of the respective parties with
respect to the instant matter.

94.  Asadirect and proximate consequence of the Sheriff expending public funds to impose
and enforce these rules in violation of the California and United States Constitutions, Taxpayer Plaintiffs
are entitled to permanent injunctive and declaratory relief, as previously alleged herein.

EIGHTH CAUSE OF ACTION

(Cal. Code of Civil Proc. § 1060 ef seq.)
Declaratory Judgement
(All Plaintiffs against all Defendants)

95. Plaintiffs incorporate by reference the allegations of the above paragraphs as though fully
set forth herein.
96. An actual controversy has arisen and now exists between the parties relating to the legal

rights and duties of the parties as set forth above, for which Plaintiffs desire a declaration of rights and
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other relief available pursuant to the California Declaratory Judgment Act, Cal. Code of Civil Proc.
§ 1060 et seq.

97. A declaratory judgment is necessary and property in that Plaintiffs contend that
Defendants have committed and continue to commit the violations set forth above and Defendants deny
that they have done so and will continue to commit such acts.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for entry of judgment in their favor and against Defendants as
follows:

1. An order certifying the proposed Plaintiff Class together with any necessary and
appropriate sub-classes under California Code of Civil Procedure section 382;

2. An injunction enjoining Defendants, each of their agents, employees, assigns, and all
other persons acting in concert or participating with any of them from imposing the four-way search and
data-sharing conditions, as described in EM Program Rules 5 and 13 and the corresponding provisions
of the Contract, as conditions of pretrial release on EM;

3. An injunction requiring Defendants, each of their agents, employees, assigns, and all
other persons acting in concert or participating with any of them to automatically expunge all GPS
location data collected over the course of an individual’s participation in EM as soon as their criminal
case concludes, and requiring them to expunge all GPS location data still located within their position
for individuals whose criminal matters have already concluded;

4. A declaration of the rights of the parties, including but not limited to a declaration that
Rules 5 and 13 of the Sheriff’s EM Program Rules and the corresponding provisions of the Contract are
unconstitutional under Sections 1, 7, and 13 of Article I of the California Constitution and Section 3 of
Article III of the California Constitution as well as the Fourth and Fourteenth Amendments of the United
States Constitution;

5. Plaintiffs’ costs of suit incurred herein, including attorneys’ fees pursuant to California
Code of Civil Procedure Section 1021.5 and 42 U.S.C. § 1988; and

6. Such other and further relief as the Court deems proper and just.
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Respectfully submitted,

| e e

Shilpi Agarwal (SBN 270749)
sagarwal@aclunc.org

Avram D. Frey (SBN 804789)
afrey@aclunc.org

Emi Young (SBN (SBN 311238)
eyoung@aclunc.org

Hannah Kieschnick (SBN 619011)
hkieschnick@aclunc.org

AMERICAN CIVIL LIBERTIES UNION

FOUNDATION OF NORTHERN CALIFORNIA, INC.

39 Drumm Street

San Francisco, CA 94111

Telephone: (415) 621-2493

Facsimile: (415) 255-1478

Justina Sessions (SBN 270914)
jsessions@wsgr.com

John P. Flynn (SBN 141094)
jflynn@wsgr.com

Colleen Bal (SBN 167637)
cbal@wsgr.com

Dylan G. Savage (SBN 310452)
dsavage@wsgr.com

Malavika F. Lobo (SBN 317635)
mlobo@wsgr.com

WILSON, SONSINI, GOODRICH & ROSATI

One Market Plaza

Spear Tower, Suite 3300

San Francisco, CA 94105

Telephone: (415) 947-2197

Facsimile: (415) 947-2000

Attorneys for Plaintiffs
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Pre-Sentenced Defendant Electronic Monitoring - Court Order

Defendant's Last Name Defendant's First Name SF Number / DOB

Court Number(S) Department # Date

By checking boxes below, the Court will indicate what supervision the San Francisco Sheriff’s Office (SFSO) will employ and the
expectations the Court has of the defendant. By signing these instructions and affixing a seal, the Court indicates that the defendant
has waived their 4th Amendment rights and understands the restrictions ordered by the Court.

Defendant will be monitored via:DGPS Only D Alcohol Monitoring Only* [:]GPS and Alcohol Monitoring*
* No consuming alcohol on alcohol monitoring

Release with coordinated pickup**:, Release to CP contingent on EM placement l:l Condition of Bail D
**Home Detention and Curfew orders will be Coordinated Pickup only.

® Defendant will adhere to the following court-ordered conditions of Pre-Trial Electronic Monitoring until the Court orders
the removal of conditions. Upon removal of conditions, all issued equipment shall be returned to SFSO.

® Al participants on pre-trial electronic monitoring shall obey all orders given by any SFSO employee(s) or contract service
provider(s) and live within 50 driving miles of the Sheriff’s Electronic Monitoring office. Participants can not travel more
than 50 driving miles from the Sheriff’s Electronic Monitoring office without prior approval of the Court.

Particpants shall report any change in residence immediately to an SFSO Community Programs employee or contract service
provider. The particpant shall operate and maintain monitoring device(s) as instructed and not tamper with, defeat or remove
monitoring device(s). Particpant shall report any arrest, citation or law enforcement contact to an SFSO Community
Programs employee within 24 hours. Particpant shall not possess or consume any controlled substance without a valid legal

prescription.
Submit to a drug test when directed to do so by a SFSO swomn employee.
Not possess any weapons.
Not consume any alcohol / marijuana

Remain confined within interior premises of residence (Home Detention) unless authorized by a SFSO sworn employee.
Approved Home Detention activities:

Curfew, remain confined within the interior premises of residence during the following hours:

Attend counseling / groups as directed.

Abide by any stay away order or other restriction not on this form. (If checked, those must be attached to this form.)

J0d0 oooo

Other

If there is a violation of any of the above court-ordered monitoring conditions, the SFSO may evaluate the violation and report
to the Court, prepare an affidavit to revoke their OR or bail status and/or place under arrest for contempt of court.

Date Judge

Cleared for EM by CP Yes No Deputy Name / Badge
p g

If not cleared, enter the reason:

Original - Court Copy - SFSD Copy - Defendant

Revised 3/2021
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o, San Francisco Sheriff's Department
Electronic Monitoring (EM) Proi;ram Rules

Pre-Sentenced Participants

Name: DOB: iCourt No:

We want you to succeed in this,opportunity to-remain out of custody :during your court involvement. Please
review and indicate by initialing after each item that you understand your obligations. If you do not
follow the rules, you may be taken into cuslody by order of the court for any of the following reasons:

e Failureto follow program rules and/or regulations

e ' Failure to call or come in when instructed to either replace or return troublesome or problematic
equipment’ : :

* Any articulable adverse behavior that prevents your successful completion of the program

Program Rules-Participant to review and initial each requirement

I shall obey all orders given:by any sworn employee or EM emploﬁee.
2. | shall obey all laws.

3. I shall notify an SFSD sworn employee of any arrest, citation or peace officer contact no later than the
day after it ocours.

| shall immediately notify an SFSD sworn employee of any changei in address or phone number_____

5. I'shall submit to a search of my person, résidencé, automobile or property by any peace officer at any
time.

6. If l- am court ordered to enroll for alcohol monitoring, via a urine sample and/or breath alcohol test, | will
do so as instructed by sworn SFSD or EM staff. ____ '

7. | shall not possess any illegal weapons or drugs. If | am enrolled in alcohol monitoring, | will not possess

any alcohol. .

8. | shall not tamper with, remove or cause the equipment to malfunction, Any of these acts is ¢onsidered as
an overt attempt to avoid monitoring or detection. Violation of this fule may result in a court order for my
return to secure custody and filing of additional criminal charges.

9. | am responsible for all issued equipment. ‘
a. | may be criminally charged with theft for failure to return ‘any;issued equipment.
b. I may be criminally ch.arged with vandalism for damage to any issued equipment.

10. All participants must live within 50 miles of the San Francisco Sheriff's Department Community Programs
office located at 70 Oak Grove Street, San Francisco, CA. Absent permission by SFSD | shall not travel
farther than 50 miles from 70 Oak Grove Street, San Francisco, CA. _____

11.1am fesponsible to keep the device c'hérged. Failure to do so is a violation the program.

12. | shall call in and report as c:lirected to the office loc'ated'at 70 Oak Grove Street, Sah Francisco, CA.
Failure to do so is a violation of the program. :

EM.Ofﬂce;Ph.one Number: 415-575-6461 — 24 HOURS A DAY _
Location: 70 Oak Grove, San Francisco, CA, 94103 — 24 HOURS A DAY

Number: SF-F-5 ‘ Issue Date: 11.18.19 Location: Operations SharePaint Tab | SF
Revision No: 2.0 _ Revision Date: 09.18.20 ! . Page 1 of 2




Name: DOB: Court No:

13.
14.
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San Francisco Sheriff’'s Department
Electronic Monitoring (EM) Pro!gram Rules
Pre-Sentenced Participants

‘Program Rules continued - Participant to review and initial each requirement

| acknowledge that my EM data may be shared with other criminal justice partners

| agree to respond to all telephone calls from the Sheriff's Department and/or the Electronic Monitoring
Program.

The Following Home Detention/Curfew Considerations do not apply to participants who are

15.

16.
17.

18.

19.

20.

21.

22.

on EM Tracking only
| must remain wulhm the interior premises of my residence during designated curfew hours.
| may engage in only pre-approved activities per the court order.
| am granted 2.5 hours per week of errand time to attend personal needs such as church services or

grocery shopping. After one successful month of compllance, | will be granted four haurs per week at a
consistent time (to be scheduled before 9pm).

I may attend counseling, 12-step rheetings and programmatic groups if they are scheduled and verified.
This may not exceed eight hours perweek, _____ _

I must request any change in schedule 48 hours in advance. Request for schedule chariges can only be
made by phone Monday through Friday from 10:00 am to 5:00 pm. This includes court and medical

.appointments. _

Any approved days spent out of zone will not be counted towards any calculation of credit for time served
by the court. __

A hearing may be convened for three incidents of non-compliance that may result in a court ordered
return to custody.

An affidavit for return to custody will be submitted to the court and may result in & warrant for one incident

of serious non-compliance.

I have read and initialed each item to indicate uhderstanding. [ agree to comply with these rules and

conditions of the SFSD Electronic Monitoring Program.

Participant Signature: X Date:
Sworn Staff Name: Star:
Sworn Staff Signature; Date:

EM Office Phone Number: 415-575-6461 — 24 HOURS A DAY
Location: 70 Oak Grove, San Francisco, CA, 94103 — 24 HOURS A DAY

Number: SF-F-5 Issue Date; 11.18.19 Locatlon: Operations SharePoint Tab | SF
Revislon No: 2.0 Revlsion Date: 09,18.20 Page 2 of 2
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SSENTINEL

SAN FRANCISCO SHERIFF’S DEPT. ELECTRONIC MONITORING PROGRAM
PARTICIPANT CONTRACT: PRE-SENTENCED INDIVIDUALS

INTRODUCTION

You have been placed in the Electronic Monitoring Program (EMP) as an alternative to incarceration.
Based on the monitoring equipment you are issued, this program uses technology to alert a central
monitoring station each time you leave and enter your home (GPS based monitoring), track your
movements in the community (GPS), or test positively for the consumption of alcohol (Breath Alcohol
Testing or Transdermal Alcohol Testing). The monitoring system will also report equipment tampering, low
battery alarms, power outages that impact equipment recharging, and loss of telecommunication service

that impacts equipment reporting capabilities.

Upon enroliment, the required equipment will be installed or issued to you. This equipment can only be
removed or returned after you complete the program, unless otherwise directed by the Court or the

Sheriff’s Department.

The Court decides your level of supervision. If your supervision includes Home Detention while on the
monitoring program, you are required to remain inside your home except for activities authorized by the
Court. An alert will be sent to the Sheriff’'s Departmenit for any violation as set by the Court, and/or the
attached Program Rules. '

PROGRAM EQUIPMENT

Any monitoring, tracking, or testing equipment issued to you is the property of Sentinel Offender Services,
LLC ("Sentinel"). It is your responsibility to prevent damage to or loss of all issued equipmeht. Your failure
to return such equipment, upon request by Sentinel and/or the San Francisco Sheriff’s Departmént méy
result in the fillng of additional criminal charges against you. |

PROGRAM SCHEDULE

At t.h.e.time of enrollment, Sheriff’s staff will establish a daily activity schedule based on your permitted
activities such as employment, counseling, drug or alcohol abuse treatment and any other permifted
activities.

The Court may establish a curfew based on your work schedule and other permittedractivities. All requests
for schedule changes must be handled by the program administrator or designated staff. Requests for
schedule changes can only be made by phone Monday through Friday from 10:00 am to 5:00 pm ’and only if

m?de 48 hours in advance. It is your responsibility to plan your approved activities in advance so that last
minute schedule changes do not occur. |

Participant’s Initials

Document No: SF-F-4 Issue Date: 11.18.19

ul : Location: Operati int
Revision No: 2.0 Revision Dale: 09.18.20 PR  [eh Las

Page1of5
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SSENTINEL

SAN ERANCISCO SHERIFF’S DEPT. ELECTRONIC MO‘NITORING PROGRAM
PARTICIPANT CONTRACT: PRE-SENTENCED INDIVIDUALS

DRIVING PRIVILEGES

If you are driving a vehicle while on the program, you will be required to provide a valid driver’s license at
the time of your enroliment in the program. A participant whose license has been suspended or revoked

shall not operate a motor vehicle.
NOTIFICATIONS

In the event of a medical emergency, it is your responsibility to notify the San Francisco Sheriff's Department
after hours by calling 415-575-6461 or Sentinel during business hours at 650-449-9004. You will be
responsible for providing written proof of the emergency to the program administrator the following
business day, no later than 3 p.m. You will remain in violation of the program rules until proof of any time

away is received.
PARTICIPANT AGREEMENT

1. | acknowledge that | am voluntarily enrolling in the Electronic Monitoring Program. | understand that
the services provided by Sentinel are subject to technical issues or environmental situations out of the
control of Sentinel that may impact the performance of any of the monitoring equipment. This may
compromise the effective monitoring ordered by the SFSD to include court ordered obligations resulting
in my removal from the program and/or remand into custody. These include:

(a) Loss of telecommunication network service

(b) Loss of local electrical service that impacts the ability to rechargethe
monitoring equipment

(c) Equipment damage that affects its performance

(d) Failure of the participant to recharge the rponitoring equipment; and

(¢) Any unforeseen situation that prevents the equipment or monitoring service
from effectively operating (collectively the "Outside Factors”). '

2. | acknowledge that Sentinel warrants that its services under this Agreement will materially conform as
described above, but Sentinel does not warrant that the services will be available on a specified date or
time or that the services will function on an error-free basis. At any given time, the equipment or
software used in connection with this Agreement may malfunction and failures in the services may occur
from time to time. Sentinel is not responsible for (a) outside factors, or (b) any claim arising out of uses
of the monitoring equipment not in accordance with the applicable instructions for use and labeling.

SENTINEL EXPRESSLY DISCLAIMS ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, STATUTORY OR
OTHERWISE, INCLUDING, BUT NOT LIMITED TO, WARRANTIES OF MERCHANT ABILITY, NON-
INFRINGEMENT AND FITNESS FOR PARTICULAR PURPOSE.

Participant’s Initials

D_oc.u.rnent No: SF-F-4 Issue Date: 11.18.19 Location: Operations SharePoint Tab | SF
Revision No: 2.0 Revision Date: 09.18.20 ' Page 2 of 5
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SSENTINEL

10.

SAN FRANCISCO SHERIFF’S DEPT. ELECTRONIC MONITORING PROGRAM
PARTICIPANT CONTRACT: PRE-SENTENCED INDIVIDUALS

| acknowledge that Sentinel's total aggregate liability under this Agreement shall not exceed the
aggregate fees or other amounts paid by you to Sentinel for products and/or services pursuant hereto.
| further acknowledge that Sentinel would not be able to provide monitoring services or would not be
able to provide monitoring services to you at an affordable price without this limitation.

| ACKNOWLEDGE THAT TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT
SHALL SENTINEL, OR ITS MEMBERS, DIRECTORS, OFFICERS, AGENTS, STAFF, OR EMPLOYEES, BE LIABLE
FOR ANY SPECIAL, INCIDENTAL, DIRECTOR, OR CONSEQUENTIAL DAMAGES WHATSOEVER (INCLUDING
WITHOUT LIMITATION) DAMAGES FOR LOSS OF PROFITS OR CONFIDENTIAL OR OTHER INFORMATION,
BUSINESS INTERRUPTION, PERSONAL INJURY, LOSS OF PRIVACY, YOUR INCARCERATION OR ARREST,
FAILURE TO MEET ANY DUTY (INCLUDING THOSE OF GOOD FAITH OR OF REASONABLE CARE,
NEGLIGENCE, OR ANY OTHER MONETARY OR OTHER LAWS WHATSOEVER) ARISING OUT OF OR IN ANY
WAY RELATED TO THE SERVICE PROVIDED BY SENTINEL EVEN IF THE EXCLUSIVE REMEDIES STATED
HEREIN FAIL OF THEIR ESSENTIAL PURPOSE.

I agree to the use of electronic monitoring or supervising devices for the purpose of verifying my
compliance with the rules and regulations of the program. The devices shall not be used to eavesdrop
or record any other conversation, except those between me and the National Monitoring Center
personnel, which is required to record all telephone interaction with proéram participants.

I agree to respond to all telephone calls from the Sheriff's Department and/or the Electronic Monitoring
Program. ' '

I agree to attend scheduled court appearances, if required.

I acknowledge that in court, | knowingly waived my 4% Amendment rights and agree to submit my

person, property, place of residence and /or personal effects to search at'my time, with or without a
warrant and with or without probable cause.

I acknowledge that my electronic monitoring data may be shared with other criminal justice partners

If I am on home detention, | understand that if | am returned to custody for any reason, | may not be

entitled to receive Credit for Time Served (CTS) equi ‘
quivalent to the period that | am no lon i
because of my action/s or inaction/s. e

Participant’s Initials

Docuiment No: SF-F-4 : Issue Date; 11.18.19
Revision No: 2.0 Revision Date: 09.18.20

Locatlon: Operations SharePoint Tab | SF
Page3 of 5
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SSENTINEL

SAN FRANCISCO SHERIFF’S DEPT. ELECTRONIC MONITORING PROGRAM
PARTICIPANT CONTRACT: PRE-SENTENCED INDIVIDUALS

ATTESTATION

| have been advised that my participation in the Electronic Monitoring Program (EMP) is voluntary and
that, if | prefer, | may stay in custody at a jail facility. These program guidelines have been explained to me
and a copy given to me. | agree to comply with all program rules and regulations, mandated by the Court
and the SFSD. | further understand that failure to follow program guidelines may result in my immediate

return to custody.

I have read and received a copy of the aforementioned rules and regulations and agree to comply with
the terms and conditions of the Electronic Monitoring Program.

Today | was issued device with serial number #:

Participant Name (Print)

Participant Signature Date

Sentinel Representative (Print)

Sentinel Representative Signature Date

Sentinel Phone Number: 650-449-9004 SFSD Phone Number: 415-575-6461

Participant’s Initials

Document No: SF-F-4 Issue Date; 11.18.19

ur . Location: O i int
Revlsion No: 5.0 Reslilon Datsr08i 1020 perations SharePoint Tah | SF

Page 4 of 5
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GSENTINEL

SAN FRANCISCO SHERIFF’'S DEPT. ELECTRONIC MONITORING PROGRAM
PARTICIPANT CONTRACT: PRE-SENTENCED INDIVIDUALS

CURFEWS, PERMITTED ACTIVITIES & STAY AWAYS

Name:

curfew schedule (if applicable):
DAY SUNDAY | MONDAY | TUESDAY WEDNESDAY | THURSDAY FRIDAY | SATURDAY

TIME

TIME
TIME

TIME
NOTE: You are not entitled to receive Credit for Time Served (CTS) unless you are under mandatory court-
imposed curfew, while you are enrolled in the Electronic Monitoring Program.

Approved activities (if applicable):

ACTIVITY / TIME SUNDAY | MONDAY | TUESDAY | WEDNESDAY | THURSDAY | FRIDAY | SATURDAY

Stay away orders (if applicable):

Participant’s Initials

Document No: SF-F-4 Issue Date: 11.18.19

ur Location: Operations SharePoint Tah
Revision No: 2.0 Revision Date: 09.18.20 i

Page 5 of 5
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San Francisco Sheriff's Department Community Programs
415.575-6461 SHF-CommunityPrograms@sfgov.org

ELECTRONIC MONITORING LOCATION REQUEST

To be filled out by the requesting party and emailed to SHF-CommunityPrograms@sfqgov.org

Date of Request:

Name and Title: Star # (if applicable):

Email: Agency:

D | am requesting this information as part of a current criminal investigation and sent to me via the

following email:

Signature:

D Request for an individuals’ location information during date and time listed below

Participant’s Name:

Participant’s SF Number:

D Request for the location of anyone on GPS tracking (within 300 yards) during the date and
time listed below

Street Address/City:

Cross Street:

DATE Search Range: From: To:

TIME Search Range: From: To:

3k 3k 3k 3k 3k 3k 3k 3k 3k %k %k %k %k %k %k >k 3k 3k >k >k >k >k 3k 3k 3k 3k %k 3%k %k %k %k %k >k %k >k >k 3k 3k >k 3k 3k 3k 3k 3k 3%k %k %k %k %k %k %k >k >k >k >k 3k 3k 3k 3k 3k 3k 3k 3k 3%k %k %k %k %k %k %k >k >k %k >k 3k 3k 3k 3% 3% % 3%k 3% %k %k %k %k %k *k k %k

For Sheriff’s Department Use Only

Approved by WC: Date and Time:

Information Provided to Requestor by: Date and Time:

1  information was returned to requestor under separate cover

D No information is available on the individual or area

Post Order 02-10
Updated 11.18.19
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ACLU

AMERICAN CIVIL LIBERTIES UNION
FOUNDATION

Northern
California

June 24, 2022

Via U.S. Mail and Electronic Mail

Sheriff Paul Miyamoto

San Francisco Sheriff’s Office
1 Dr. Carlton B Goodlett Place
San Francisco, CA 94102

RE: Unconstitutional pre-trial electronic monitoring conditions
Dear Sheriff Miyamoto:

We write on behalf of the American Civil Liberties Union Foundation of Northern
California as well as a putative class of individuals released on the San Francisco Sherift’s
pretrial electronic monitoring program (“EM”). The Sheriff imposes additional conditions on all
individuals released by the Superior Court on EM in violation of their constitutional rights. In
particular, the Sheriff’s blanket imposition of Rules 5 and 13 of the Sheriff’s “Electronic
Monitoring Program Rules” violates the Fourth Amendment to the U.S. Constitution, Article I,
Section 1 of the California Constitution, and the Separation of Powers requirements of both
Constitutions.

We demand that you immediately desist from imposing Rules 5 and 13, and provide
notice of same, both prospectively and retroactively, in all cases in which individuals are
released on pretrial EM. If you do not take these actions within 30 days of the date of this letter,
we intend to sue to vindicate our rights as well as those of the putative class.

Rules 5 and 13 reflect sweeping intrusions into the privacy of all persons released on EM.
Rule 5 requires those released on EM pretrial to “submit to a search of [their] person, residence,
automobile or property by any peace officer at any time.” This highly intrusive condition is
commonly known as a “four-way” search. Rule 13 requires acknowledgement that “EM data
may be shared with other criminal justice partners.” The absence of any temporal, geographic, or
subject matter limitations, combined with the lack of any expungement policy, means that EM
data—sometimes covering a span of years—may be retained and shared in perpetuity with
virtually any law enforcement authority that operates in this region.

Each of these rules reflects an enormous encroachment upon privacy interests recognized
by both the United States and California Supreme Courts. See, e.g. California v. Ciraolo, 476
U.S. 207,212 (1986) (“home” is “where privacy expectations are most heightened”); People v.
Camacho, 23 Cal.4th 824, 837 (2000) (“The Framers’ interest that we remain secure from
government intrusion in our homes was a paramount concern.”); Terry v. Ohio, 392 U.S. 1, 9
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(1968) (““No right is held more sacred, or is more carefully guarded . . . than the right of every
individual to the possession and control of his own person, free from all restraint or
interference[.]’”) (citation omitted); Carpenter v. United States, 138 S. Ct. 2206, 2217-18 (time-
stamped location data is constitutionally protected because it “provides an intimate window into
a person’s life, revealing not only his particular movements, but through them his ‘familial,
political, professional, religious, and sexual associations’”’) (citation omitted).

The Sheriff imposes these rules unilaterally and coercively in every case. The Superior
Court’s form order for release on EM pretrial, titled “County of San Francisco Sheriff’s
Department / Superior Court Pre-Sentenced Defendant Electronic Monitoring — Court Order,”
offers no language or court-ordered condition that could be construed to authorize Rules 5 or 13
or their attendant liberty intrusions. Nonetheless, the Sheriff compels every person ordered
released on EM to agree to its Electronic Monitoring Program Rules in order to obtain release—
an agreement compelled under threat of unlawful detention that vitiates any purported waiver.
See Schneckloth v. Bustamonte, 412 U.S. 218, 225 (1973) (government bears the burden of
proving consent to search is “the product of an essentially free and unconstrained choice”);
Burrows v. Sup. Ct., 13 Cal.3d 238, 251 (1974) (“The rule is clearly established that consent
induced by an illegal search or arrest is not voluntary, and that if the accused consents
immediately following an illegal entry or search, his assent is not voluntary because it is
inseparable from the unlawful conduct of the officers.”).

The Sheriff’s compulsory imposition of Rules 5 and 13 in every case violates the
constitutional rights of those released on EM pretrial. Under the Fourth Amendment, intrusions
on legitimate privacy interests in the pretrial release context may be imposed only by the
Superior Court upon an individualized determination of need. /n re York, 9 Cal.4th 1133, 1150-
51, 1151 n.10 (1995). The Sheriff’s usurping of this fundamentally judicial function violates the
Separation of Powers Doctrine. See, e.g., People v. Cervantes, 154 Cal.App.3d 353, 358 (1984);
United v. Stephens, 424 F.3d 876, 880, 880 n.2 (9th Cir. 2005). And because the Sheriff’s
blanket imposition of these rules necessarily foregoes any individualized determination, under
Article I, Section 1, the Sheriff has no justification for the resulting infringement on legitimate
privacy interests. Hill v. Nat. Coll. Athletic Assn., 7 Cal.4th 1, 3940 (1994).

In light of the foregoing, we urge you to take immediate action to bring the Sheriff’s EM
pretrial release program into compliance with law. In the event you do not, as mentioned, we are
prepared to file suit in court to seek injunctive relief.

Thank you for your time and consideration of this pressing matter. If you have any
questions, please feel free to contact me at the email address below.

Sincerely,

Shilpi Agarwal

Legal Director

ACLU of Northern California
sagarwal@aclunc.org
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OFFICE OF THE SHERIFF
CIiTY AND COUNTY OF SAN FRANCISCO

1 DR. CARLTON B. GOODLETT PLACE
Room 456, CiTy HALL <« 9
SAN FRANCISCO, CALIFORNIA 94102 N

PAUL MIYAMOTO
SHERIFF
July 6, 2022
Reference: CLC 2022-027
TO: SHILPI AGARWAL, Legal Director, ACLU of Northern California
FROM: MARGARET W. BAUMGARTNER

Chief Legal Counsel

RE: ACLU Cease and Desist Letter

Dear Ms. Agarwal:

Sheriff Paul Miyamoto forwarded your June 24, 2022, letter regarding searches
of persons on pre-trial electronic monitoring to me for response. In your letter, you
assert that the Sheriff’s office “imposes” search conditions on electronic monitoring
clients through what you refer to as Rules 5 and 13. That is not the case. The Court
requires as a condition of the electronic monitoring placement that the client waive
Fourth Amendment rights. The Court requires this waiver in every case. The Court’s
form specifically informs a person agreeing to electronic monitoring that a Fourth
Amendment waiver is a condition of being placed into the program. Thus, it is the
Court, not the Sheriff's Office that “imposes” the waiver.

As you are undoubtedly aware, an individual can waive Fourth Amendment
rights. Much like with a person placed on probation, a Fourth Amendment waiver grants
law enforcement the right to detain and search a person, and the person’s home,
vehicle, residence and property. In the case of electronic monitoring, it also means the
person waives the right to privacy as it relates to the person’s location.

California Penal Code Section 1203.018 provides for sharing of electronic
monitoring data upon the request of a law enforcement agency. Although this section is
not directly applicable in San Francisco as the Sheriff’'s Office is acting under the
authority of a Court order, and not pursuant to a Board of Supervisor’'s approved
program, it shows that a person on electronic monitoring, who has waived Fourth
Amendment rights, can reasonably expect that the data will be shared with a local law
enforcement agency upon the agency’s request.

Phone: 415 554-7225 Fax: 415 554-7050
Website: sfsheriff.com Email: sheriff@sfgov.org
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The SFSO uses the form you reference in regard to Rules 5 and 13 to explain to
clients how the client’s waiver affects the client’s rights. Its purpose is to provide
additional information to the client, to increase the opportunities for the client to
successfully complete the program.

Sincerely,

N

MARGARET W. BAUMGARTNER
Chief Legal Counsel

cc: Sheriff Paul Miyamoto

Phone: 415 554-7225 Fax: 415 554-7050
Website: sfsheriff.com Email: sheriff@sfgov.org



Case 3:22-cv-05541 Document 1-2 Filed 09/28/22 Page 1 of 3

EXHIBIT B



CM-010

Gase3i2-e3-0554d moeument 1-2 Filed 09728/22 Page
‘Shilpi Agarwal, State Bar No: 270749 06y 9€ goQotter use oy

American Civil Liberties Union Foundation of Northern California, Inc.
39 Drumm Street, San Francisco, CA 94111

TELEPHONE NO.: (415) 621-2493 FAX NO. (Optional): (415) 255-1478
E-MAIL ADDRESS: sagarwal@aclunc.org ELECTRONICALLY

ATTORNEY FOR (Name): Plaintiffs F I L E D

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN FRANCISCO Superior Court of California

STREET ADDRESS: 400 McAllister Street County of San Francisco
MAILING ADDRESS:
CITY AND ZIP CODE: San Francisco., CA 94102 09/08/2022

Clerk of the Court

BRANCH NAME: BY: KAREN VALDES

CASE NAME: Deputy Clerk
Joshua Simon, et al. v. City and County of San Francisco, et al.

CIVIL CASE COVER SHEET Complex Case Designation CASE NUMBER: CGC-22-601686
[ x] Unlimited [ JLimited [_] Counter (] Joinder

é’iﬁgﬂ; d Eiﬁnr:g::jte dis Filed with first appearance by defendant | jypce:

exceeds $25,000) $25,000 o less) (Cal. Rules of Court, rule 3.402) DEPT.:

Items 1-6 below must be completed (see instructions on page 2).

1. Check one box below for the case type that best describes this case:
Auto Tort Contract Provisionally Complex Civil Litigation
[ ] Auto (22) Breach of contract/warranty (06) (Cal. Rules of Court, rules 3.400-3.403)
[_] Uninsured motorist (46) Rule 3.740 collections (09) Antitrust/Trade regulation (03)
Other PI/PD/WD (Personal Injury/Property Other collections (09) Construction defect (10)
Damage/Wrongful Death) Tort Insurance coverage (18) Mass tort (40)

L]
L]
[ ] Asbestos (04) Other contract (37) [ ] securities litigation (28)

] Product liability (24) Environmental/Toxic tort (30)
[_] Medical malpractice (45) [_] Insurance coverage claims arising from the

Joodn
]

Real Property
[_] Eminent domain/Inverse

[_] Other PI/PD/WD (23) condemnation (14) g’%c;\ge(islt)sad provisionally complex case
Non-PI/PD/WD (Other) Tort [ wrongful eviction (33) Enforcement of Judgment
[ Business tort/unfair business practice (07) [__] Other real property (26) [ Enforcement of judgment (20)
[T ] civil rights (08) Unlawful Detam.er Miscellaneous Civil Complaint
[ Defamation (13) [_] Commercial (31) [ Rico 27)
Residential (32

[ Fraud (16) [_] Residental (32) [_] other complaint (not specified above) (42)
[ Intellectual property (19) |:| . Drugs.(38) Miscellaneous Civil Petition

Professional negligence (25) Judicta) Review [_] Partnership and corporate governance (21)
[ ] other non-PI/PD/WD tort (35) [_] Asset forfeiture (05) p P -
Employment [ Petition re: arbitration award (11) | Other peition (not specified above) (43)
[ ] wrongful termination (36) [ ] wnrit of mandate (02)
[_] Other employment (15) [ ] Other judicial review (39)

2. Thiscase [0 ]is [__]isnot complex under rule 3.400 of the California Rules of Court. If the case is complex, mark the
factors requiring exceptional judicial management:
a. [__] Large number of separately represented parties d. [_] Large number of witnesses
b. [[O_] Extensive motion practice raising difficult or novel e. [ ] Coordination with related actions pending in one or more

issues that will be time-consuming to resolve courts in other counties, states, or countries, or in a federal
c. [[O] Substantial amount of documentary evidence court _ o o
f. [__] Substantial postjudgment judicial supervision
3. Remedies sought (check all that apply):a. [__Jmonetary b. [0__jhonmonetary; declaratory [ punitive

Number of causes of action (specify): 8
5. Thiscase [0 ]is [__]isnot aclass action suit.
6. If there are any known related cases, file and serve a notice of related case. (You may use form CM-015.)
Date: September 8, 2022
Shilpi Agarwal ’ s/ Shilpi Agarwal
(TYPE OR PRINT NAME) (SIGNATURE OF PARTY OR ATTORNEY FOR PARTY)
NOTICE
¢ Plaintiff must file this cover sheet with the first paper filed in the action or proceeding (except small claims cases or cases filed
under the Probate Code, Family Code, or Welfare and Institutions Code). (Cal. Rules of Court, rule 3.220.) Failure to file may result
in sanctions.
* File this cover sheet in addition to any cover sheet required by local court rule.
* |f this case is complex under rule 3.400 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all

other parties to the action or proceeding.

¢ Unless this is a collections case under rule 3.740 or a complex case, this cover sheet will be used for statistical purposes only.
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Judicial Council of California Cal. Standards of Judicial Administration, std. 3.10
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INSTRUCTIONS ON HOW TO COMPLETE THE COVER SH
To Plaintiffs and Others Filing First Papers. If you are filing a first paper (for example, a complaint) in a civil case, you must
complete and file, along with your first paper, the Civil Case Cover Sheet contained on page 1. This information will be used to compile
statistics about the types and numbers of cases filed. You must complete items 1 through 6 on the sheet. Initem 1, you must check
one box for the case type that best describes the case. If the case fits both a general and a more specific type of case listed in item 1,
check the more specific one. If the case has multiple causes of action, check the box that best indicates the primary cause of action.
To assist you in completing the sheet, examples of the cases that belong under each case type in item 1 are provided below. A cover
sheet must be filed only with your initial paper. Failure to file a cover sheet with the first paper filed in a civil case may subject a party,
its counsel, or both to sanctions under rules 2.30 and 3.220 of the California Rules of Court.
To Parties in Rule 3.740 Collections Cases. A "collections case" under rule 3.740 is defined as an action for recovery of money owed
in a sum stated to be certain that is not more than $25,000, exclusive of interest and attorney's fees, arising from a transaction in which

property, services, or money was acquired on credit. A collections case does not include an action seeking the following: (1) tort
damages, (2) punitive damages, (3) recovery of real property, (4) recovery of personal property, or (5) a prejudgment writ of
attachment. The identification of a case as a rule 3.740 collections case on this form means that it will be exempt from the general
time-for-service requirements and case management rules, unless a defendant files a responsive pleading. A rule 3.740 collections

case will be subject to the requirements for service and obtaining a judgment in rule 3.740.

To Parties in Complex Cases. In complex cases only, parties must also use the Civil Case Cover Sheet to designate whether the
case is complex. If a plaintiff believes the case is complex under rule 3.400 of the California Rules of Court, this must be indicated by
completing the appropriate boxes in items 1 and 2. If a plaintiff designates a case as complex, the cover sheet must be served with the
complaint on all parties to the action. A defendant may file and serve no later than the time of its first appearance a joinder in the
plaintiff's designation, a counter-designation that the case is not complex, or, if the plaintiff has made no designation, a designation that

the case is complex.
Auto Tort
Auto (22)-Personal Injury/Property
Damage/Wrongful Death

Uninsured Motorist (46) (if the
case involves an uninsured
motorist claim subject to
arbitration, check this item
instead of Auto)

Other PI/PD/WD (Personal Injury/

Property Damage/Wrongful Death)

Tort

Asbestos (04)

Asbestos Property Damage
Asbestos Personal Injury/
Wrongful Death
Product Liability (not asbestos or
toxic/environmental) (24)
Medical Malpractice (45)
Medical Malpractice—
Physicians & Surgeons
Other Professional Health Care
Malpractice

Other PI/PD/WD (23)

Premises Liability (e.g., slip
and fall)

Intentional Bodily Injury/PD/WD
(e.g., assault, vandalism)

Intentional Infliction of
Emotional Distress

Negligent Infliction of
Emotional Distress

Other PI/PD/WD

Non-PI/PD/WD (Other) Tort
Business Tort/Unfair Business

Practice (07)

Civil Rights (e.g., discrimination,
false arrest) (not civil
harassment) (08)

Defamation (e.g., slander, libel)
(13)

Fraud (16)

Intellectual Property (19)

Professional Negligence (25)

Legal Malpractice
Other Professional Malpractice
(not medical or legal)
Other Non-PI/PD/WD Tort (35)
Employment
Wrongful Termination (36)
Other Employment (15)

CASE TYPES AND EXAMPLES
Contract

Breach of Contract/Warranty (06)
Breach of Rental/Lease
Contract (not unlawful detainer
or wrongful eviction)
Contract/Warranty Breach—Seller
Plaintiff (not fraud or negligence)
Negligent Breach of Contract/
Warranty
Other Breach of Contract/Warranty

Collections (e.g., money owed, open
book accounts) (09)

Collection Case—Seller Plaintiff
Other Promissory Note/Collections
Case

Insurance Coverage (not provisionally
complex) (18)

Auto Subrogation
Other Coverage

Other Contract (37)
Contractual Fraud
Other Contract Dispute

Real Property

Eminent Domain/Inverse
Condemnation (14)

Wrongful Eviction (33)

Other Real Property (e.g., quiet title) (26)
Writ of Possession of Real Property
Mortgage Foreclosure
Quiet Title
Other Real Property (not eminent
domain, landlord/tenant, or
foreclosure)

Unlawful Detainer

Commercial (31)

Residential (32)

Drugs (38) (if the case involves illegal

drugs, check this item; otherwise,

report as Commercial or Residential)
Judicial Review

Asset Forfeiture (05)

Petition Re: Arbitration Award (11)

Writ of Mandate (02)
Writ—-Administrative Mandamus
Writ-Mandamus on Limited Court

Case Matter
Writ—Other Limited Court Case
Review

Other Judicial Review (39)

Review of Health Officer Order

Notice of Appeal-Labor
Commissioner Appeals

Provisionally Complex Civil Litigation (Cal.
Rules of Court Rules 3.400-3.403)
Antitrust/Trade Regulation (03)
Construction Defect (10)
Claims Involving Mass Tort (40)
Securities Litigation (28)
Environmental/Toxic Tort (30)
Insurance Coverage Claims
(arising from provisionally complex
case type listed above) (41)
Enforcement of Judgment
Enforcement of Judgment (20)
Abstract of Judgment (Out of
County)
Confession of Judgment (non-
domestic relations)
Sister State Judgment
Administrative Agency Award
(not unpaid taxes)
Petition/Certification of Entry of
Judgment on Unpaid Taxes
Other Enforcement of Judgment
Case
Miscellaneous Civil Complaint
RICO (27)
Other Complaint (not specified
above) (42)
Declaratory Relief Only
Injunctive Relief Only (non-
harassment)
Mechanics Lien
Other Commercial Complaint
Case (non-tort/non-complex)
Other Civil Complaint
(non-tort/non-complex)
Miscellaneous Civil Petition
Partnership and Corporate
Governance (21)
Other Petition (not specified
above) (43)
Civil Harassment
Workplace Violence
Elder/Dependent Adult
Abuse
Election Contest
Petition for Name Change
Petition for Relief From Late
Claim
Other Civil Petition

CM-010 [Rev. September 1, 2021]

For your protection and privacy, please press the Clear
This Form button after you have printed the form.
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CASE NUMBER: £3 G230 ASEUMEIMPY' EFigk 067261507 MARSUMTY OF SANFR
NOTICE TO PLAINTIFF

A Case Management Conference is set for:

DATE: FEB 08, 2023
TIME: 10:30 am

PLACE: Department 610
400 McAllister Street
San Francisco, CA 94102-3680

All parties must appear and comply with Local Rule 3.

CRC 3.725 requires the filing and service of a case management statement form CM-110
no later than 15 days before the case management conference. However, it would facilitate
the issuance of a case management order without an appearance at the case

management conference if the case management statement is filed and served twenty-five
days before the case management conference.

Plaintiff must serve a copy of this notice upon each party to this action with the summons and
complaint. Proof of service subsequently filed with this court shall so state. This case is

eligible for electronic filing and service per Local Rule 2.11. For more information,
please visit the Court's website at www.sfsuperiorcourt.org under Online Services.

[DEFENDANTS: Attending the Case Management Conference does not take the place
of filing a written response to the complaint. You must file a written response with the
court within the time limit required by law. See Summons.]

ALTERNATIVE DISPUTE RESOLUTION REQUIREMENTS

IT IS THE POLICY OF THE SUPERIOR COURT THAT EVERY CIVIL CASE SHOULD PARTICIPATE IN
MEDIATION, ARBITRATION, NEUTRAL EVALUATION, AN EARLY SETTLEMENT CONFERENCE, OR
OTHER APPROPRIATE FORM OF ALTERNATIVE DISPUTE RESOLUTION PRIOR TO A TRIAL.

(SEE LOCAL RULE 4)

Plaintiff must serve a copy of the Alternative Dispute Resolution (ADR) Information Package
on each defendant along with the complaint. (CRC 3.221.) The ADR package may be
accessed at www.sfsuperiorcourt.org/divisions/civil/dispute-resolution or you may request a
paper copy from the filing clerk. All counsel must discuss ADR with clients and opposing
counsel and provide clients with a copy of the ADR Information Package prior to filing

the Case Management Statement.

Superior Court Alternative Dispute Resolution Administrator
400 McAllister Street, Room 103-A

San Francisco, CA 94102

(415) 551-3869

See Local Rules 3.3, 6.0 C and 10 B re stipulation to judge pro tem.
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SUM-100
SUMMONS FOR COURT USE ONLY

(SOLO PARA USO DE LA CORTE)
(CITACION JUDICIAL)

NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):

CITY AND COUNTY OF SAN FRANCISCO, PAUL MIYAMOTO, IN HIS OFFICIAL
CAPACITY AS SAN FRANCISCO SHERIFF

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):

JOSHUA SIMON, DAVID BARBER, AND JOSUE BONILLA, individually and on behalf of all others similarly
situated, DIANA BLOCK, an individual and COMMUNITY RESOURCE INITIATIVE, an organization

NOTICE! You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read the information
below.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy
served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form if you want the court to hear your
case. There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts
Online Self-Help Center (www.courtinfo.ca.gov/selfhelp), your county law library, or the courthouse nearest you. If you cannot pay the filing fee, ask the
court clerk for a fee waiver form. If you do not file your response on time, you may lose the case by default, and your wages, money, and property may
be taken without further warning from the court.

There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an attorney
referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program. You can locate
these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifornia.org), the California Courts Online Self-Help Center
(www.courtinfo.ca.gov/selfhelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
iAVISO! Lo han demandado. Si no responde dentro de 30 dias, la corte puede decidir en su contra sin escuchar su versién. Lea la informacion a
continuacion.

Tiene 30 DIAS DE CALENDARIO después de que le entreguen esta citacion y papeles legales para presentar una respuesta por escrito en esta
corte y hacer que se entregue una copia al demandante. Una carta o una llamada telefénica no lo protegen. Su respuesta por escrito tiene que estar
en formato legal correcto si desea que procesen su caso en la corte. Es posible que haya un formulario que usted pueda usar para su respuesta.
Puede encontrar estos formularios de la corte y mas informacion en el Centro de Ayuda de las Cortes de California (www.sucorte.ca.gov), en la
biblioteca de leyes de su condado o en la corte que le quede mas cerca. Si no puede pagar la cuota de presentacion, pida al secretario de la corte que
le dé un formulario de exencién de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento y la corte le podra
quitar su sueldo, dinero y bienes sin mas advertencia.

Hay otros requisitos legales. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio de
remisién a abogados. Si no puede pagar a un abogado, es posible que cumpla con los requisitos para obtener servicios legales gratuitos de un
programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services,
(www.lawhelpcalifornia.org), en el Centro de Ayuda de las Cortes de California, (www.sucorte.ca.gov) o poniéndose en contacto con la corte o el
colegio de abogados locales. AVISO: Por ley, la corte tiene derecho a reclamar las cuotas y los costos exentos por imponer un gravamen sobre
cualquier recuperacion de $10,000 6 mas de valor recibida mediante un acuerdo o una concesioén de arbitraje en un caso de derecho civil. Tiene que
pagar el gravamen de la corte antes de que la corte pueda desechar el caso.

o CASE NUMBER:
The name and address of the court is: (NGmero del Caso):

(El nombre y direccion de la corte es): San Francisco Superior Court CGC-22-601686
Civic Center Courthouse, 400 McAllister Street, San Francisco, CA 94102

The name, address, and telephone number of plaintiff's attorney, or plaintiff without an attorney, is: Shilpi Agarwal

(El nombre, la direccion y el nimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, es):
American Civil Liberties Union Foundation of Northern California, Inc.

39 Drumm Street, San Francisco, CA 94111, Tel: (415) 621-2493

DATE: Clerk, by , Deputy
(Fecha) 09/09/2022 (Secretario) KAREN VALDES (Adjunto)

(For proof of service of this summons, use Proof of Service of Summons (form POS-010).)
(Para prueba de entrega de esta citation use el formulario Proof of Service of Summons, (POS-010)).

[SEAL] NOTICE TO THE PERSON SERVED: You are served
1. [__] as an individual defendant.
2. [ ] asthe person sued under the fictitious name of (specify):

3. [__] on behalf of (specify):
under:[ ] CCP 416.10 (corporation) [ ] CCP 416.60 (minor)
[_] CCP 416.20 (defunct corporation) [ ] CCP 416.70 (conservatee)
[ ] CCP 416.40 (association or partnership) [ ] CCP 416.90 (authorized person)

[ ] other (specify):
4. by personal delivery on (date):

Page 1 of 1
Form Adopted for Mandatory Use Code of Civil Procedure §§ 412.20, 465
Judicial Council of California SUMMONS WWW.courts.ca.gov

SUM-100 [Rev. July 1, 2009]
For your protection and privacy, please press the Clear
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TO THE COURT AND ALL PARTIES AND THEIR COUNSEL OF RECORD:

Plaintiffs Joshua Simon, David Barber, and Josue Bonilla (collectively, “Plaintiffs”), by
and through their undersigned counsel, will and hereby do move ex parte to request the Court to
issue an Order to Show Cause (“OSC”) pursuant to Cal. Rules of Court, rule 3.1150, affording
Defendants City and County of San Francisco and San Francisco Sheriff Paul Miyamoto
(collectively, “Defendants”) the opportunity to appear and show cause why a Preliminary
Injunction should not issue restraining and enjoining the San Francisco Sheriff’s Office’s
(“Sheriff” or “SFSO”) from engaging in any of the following acts pending final resolution of
Plaintiffs’ claims for relief:

1. Imposing or enforcing San Francisco Sheriff’s Electronic Monitoring Program Rule 5
for the remainder of this litigation.

2. Imposing or enforcing San Francisco Sheriff’s Electronic Monitoring Program Rule
13 for the remainder of this litigation.

This Application is made upon the grounds that the conduct sought to be enjoined, if
allowed to continue, will cause immediate and irreparable injury to Plaintiffs. (See Grounds for
Injunction as set forth in Code Civ. Proc. 8 526(a)). As discussed in detail in Plaintiffs’
accompanying Memorandum of Points and Authorities, Program Rules 5 and 13 are not
authorized by the Superior Court’s order authorizing release on electronic monitoring (“EM”),
create systematic intrusions on the privacy of individuals released pretrial on EM, and violate the
rights of EM releasees under the State and Federal Constitutions. Plaintiffs are likely to succeed
on the merits of their claims and will be irreparably harmed if the relief sought is not granted.
Plaintiffs accordingly respectfully request that this Court issue an OSC.

This Application is based upon Code Civ. Proc. 8§ 525 et seq. and Cal. Rules of Court,
rule 3.1150 and Cal. Rules of Court, rules 3.1200 et seq., upon the attached Memorandum of
Points and Authorities, the Declaration of Avram Frey regarding notice under Cal. Rules of
Court., rule 3.1204(b) based on personal knowledge, the Declarations of Sujung Kim, Hannah

Kieschnick, Joshua Simon, David Barber and Josue Bonilla, submitted herewith, and such oral
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argument as the Court may entertain. There has not been a previous application for such relief.

Dated: September 14, 2022 Respectfully submitted,
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l. INTRODUCTION

This action challenges the San Francisco Sheriff’s Office’s (“Sheriff” or “SFSO”)
systematic intrusions on the privacy of individuals released pretrial on electronic monitoring
(“EM”) in San Francisco.! After the Superior Court orders individuals released on EM, the
Sheriff requires them to agree to a set of “Program Rules,” several of which are not authorized
by the Court’s release order. In particular, Program Rule 5 purports to authorize the Sheriff to
conduct warrantless, suspicionless searches of an individual’s person, property, home, and
automobile at any time (“four-way search clause”). Rule 13 purports to authorize the Sheriff to
share participant GPS location data with any law enforcement agency upon request and in
perpetuity—an ongoing encroachment given that the Sheriff’s EM Program seemingly allows
GPS data to be retained indefinitely.

Plaintiffs move for a preliminary injunction prohibiting SFSO from imposing or
enforcing Rules 5 and 13. Plaintiffs are likely to succeed on the merits of their claims under the
Separation of Powers Clause, Article 11, section 3 of the California Constitution; the
prohibitions against unreasonable searches and seizures under the Fourth Amendment to the
U.S. Constitution and Article I, section 13 of the California Constitution; and the right to
privacy under Article I, section 1 of the California Constitution. Further, the balance of harms
weighs in favor of Plaintiffs, as the Sheriff’s ongoing violations of constitutional law are per se
injurious to Plaintiffs, and the Sheriff will suffer no harm if the injunction is granted. The Court
should preliminarily enjoin the Sheriff’s unauthorized and illegal surveillance of individuals
released on EM pending trial.

. BACKGROUND
A. Court-Ordered Electronic Monitoring
The Superior Court of San Francisco may order an individual facing criminal charges

released on EM, but the Court does not authorize the Sheriff’s rules challenged here. After the

! Plaintiffs> federal constitutional claims are brought pursuant to 42 U.S.C. § 1983, which
requires showing that the defendant acted under color of law. The Sheriff acts under color of
law because he is a governmental actor. See Venegas v. County of Los Angeles, 32 Cal. 4th 820,
829 (2004) (holding that a sheriff is a state actor).
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filing of criminal charges, a Superior Court judge may order release with varying degrees of
supervision, set bail in accordance with In re Humphrey, 11 Cal. 5th 135 (2021), or, in limited
circumstances, order detention. Kim Decl. { 4. For individuals released pretrial, the Court may
impose EM—purportedly to ensure future court appearances and to protect public safety—
under any level of supervision. Id. { 6.

The Superior Court typically orders EM following a hearing. Id. During these hearings,
the Court does not mention the Sheriff’s EM Program Rules in form or substance. 1d.; see also
Simon Decl. { 3; Bonilla Decl. § 3; Barber Decl. 1 5. There is no colloquy on the record
concerning the scope of any privacy intrusions imposed by the Sheriff in its administration of
EM, no discussion of any four-way search condition or indefinite retention and sharing of GPS
location data, and no general waiver of Fourth Amendment rights. Kim Decl. { 6; Simon Decl.
1 3; Bonilla Decl. { 3; Barber Decl. { 5.

When the Court orders release on EM, it executes a pretrial form order labeled “County
of San Francisco Sheriff’s Office / Superior Court Pre-Sentenced Defendant Electronic
Monitoring — Court Order.” See Kieschnick Decl. Ex. 4 (hereinafter “Court Form Order”). The
form requires those released on EM to obey all orders given by any SFSO employee or service
provider and to live within 50 driving miles of the Sheriff’s EM office. Id. The form also lists
other “court-ordered monitoring conditions” that the Court may check off in its discretion. 1d.
Near the top, the form provides, “the Court indicates that the defendant has waived their 4th
Amendment rights and understands the restrictions ordered by the Court.” Id. Releasees have
no opportunity to view this form order before the Court signs it, and they do not sign it
themselves thereafter. See Barber Decl. § 7.

B. The Sheriff’s Program Rules

Separately, the Sheriff requires EM releasees to sign the Sheriff’s own EM Program
Rules. Following a Court order, EM releasees are outfitted with an ankle monitor and enrolled
in the EM Program at the office of SFSO’s private contractor, Sentinel Offender Services, LLC
(“Sentinel”), located within the Sheriff’s Community Programs building. Kim Decl. { 7; Simon

Decl. § 4; Bonilla Decl. | 4-5; Barber Decl. | 8.
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At Sentinel’s office, individuals are first informed of the Sheriff’s “Electronic
Monitoring Program Rules [for] Pre-Sentenced Participants.” See Kieschnick Decl. Ex. 5
(hereinafter “Program Rules” or “Rules”). A Sentinel employee provides the Rules to releasees
and instructs them to initial each rule and sign and date at the bottom. See Simon Decl. { 6;
Bonilla Decl. 1 7; Barber Decl. 1 9. No one explains the Program Rules to EM releasees, and
releasees are not provided access to counsel while at Sentinel’s office. See Simon Decl. { 6;
Barber Decl. 1 9; Kim Decl. 1 8. In all cases, releasees understand from the circumstances that
they must initial, sign, and date the Program Rules or face return to jail. See Simon Decl. { 6;
Bonilla Decl. { 7; Barber Decl. { 10.

Among the rules that EM releasees must assent to are Rules 5 and 13. Rule 5 states, “I
shall submit to a search of my person, residence, automobile or property by any peace officer at
any time.” Kieschnick Decl. Ex. 5, Program Rules at 1. Rule 13 states “I acknowledge that my
EM data may be shared with other criminal justice partners.” 1d.2 No provision of the Program
Rules, or any other policy or agreement, provides for the destruction or expungement of
releasees’ GPS location data after their participation in the EM Program.

EM releasees initial and sign the Program Rules and Participant Contract requirements
to avoid the threat of continued detention pending trial. See Simon Decl. § 6; Bonilla Decl. § 7;
Barber Decl. § 10. Many do not comprehend the forms or the conditions imposed, and virtually
all need to avoid further pre-trial detention, whether to care for elderly, sick, or child
dependents, to retain employment, housing, or child custody, or for a litany of other personal
reasons. See Simon Decl. {1 5-6; Bonilla Decl. {{ 6-7; Barber Decl. { 3. On information and
belief, no prospective EM releasee has ever refused to initial and sign the Program Rules or

Participant Contract. See Kim Decl. 9.

2 EM releasees must also separately initial, acknowledge, and agree to rules contained in a
“San Francisco Sheriff’s Dept. Electronic Monitoring Program Participant Contract: Pre-
Sentenced Individuals,” which contain provisions substantively equivalent to Rules 5 and 13.
See Kieschnick Decl. Ex. 6 (hereinafter “Participant Contract™) at 3, 4.
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C. Program Rules 5 and 13 and the Sheriff’s Indefinite Retention of GPS
Location Data

Program Rules 5 and 13, in concert with the Sheriff’s indefinite retention of participant
location data, subject some of San Francisco’s most vulnerable residents to enormous privacy
intrusions. Once an individual is enrolled in the EM Program, notice of the four-way search
condition described in Rule 5 is entered into the California Law Enforcement
Telecommunications System (“CLETS”), a database to which all members of law enforcement
in the state have access. See Kieschnick Decl. Ex. 9 (“General Search Condition Request” form
that SFSO uses to enter search conditions “into the criminal justice system (CLETS)”); Ex. 10
at 2 (instruction SFSO employees and/or contractors to submit “General Search Condition
Request” form and enter search conditions into CLETS as part of EM enrollment). Whenever
any member of law enforcement in California runs a check on an individual released pretrial on
EM, CLETS notifies the officer of the four-way search condition, purportedly authorizing
expansive searches without a warrant or any degree of articulable suspicion. Plaintiff Barber
was subjected to a search of his person and vehicle in precisely this manner. On August 30,
2022, Barber was pulled over by California Highway Patrol for speeding. See Barber Decl.

1 13. After running a check on his driver’s license, the officers presumably learned of the
existence of the four-way search condition from CLETS—they told him they were authorized
to search his person and his vehicle, placed him in handcuffs, patted him down and searched his
pockets, and then searched his car for an extended period of time. Id. {{ 13-15.

No data is publicly available regarding the frequency of warrantless searches conducted
pursuant to Rule 5. Such searches are publicly visible only in the unusual circumstance where
evidence gathered thereby is challenged in court. On information and belief, there have been
two such cases in San Francisco. See Kim Decl. {1 10-12. In one, the Court suppressed the
evidence, finding that Rule 5 was not a legally valid search condition as the defendant had not
waived his rights. See id. { 11.

The data-sharing condition of Rule 13—which “acknowledge[s]” the Sheriff’s sharing

of GPS data with “criminal justice partners”—is arguably more intrusive still. A functioning
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ankle monitor gives SFSO and Sentinel continuous GPS location coordinates 24 hours a day, 7
days a week. See Kieschnick Decl. Ex. 7 at Appendix A, Part I(E)(6) (hereinafter “Sheriff-
Sentinel Contract”). A participant’s GPS information can be viewed contemporaneously to
track real-time location and movements. Sentinel also saves this data on its servers, permitting
historical tracking. Id. at Appendix A, Part I(E)(6)(iv). The volume and scope of this data is
immense. Program participation typically lasts at least several months but can span multiple
years, particularly given the backlog in San Francisco’s Superior Court criminal docket, which
has been greatly exacerbated by COVID-19. See Kim Decl. § 13.2

Pursuant to Program Rule 13, SFSO routinely shares participant GPS location data with
other law enforcement agencies. To acquire the data, a requesting officer need only submit a
form titled “Electronic Monitoring Location Request” to the Sheriff representing that they are
“requesting this information as part of a current criminal investigation”—no warrant or
articulable suspicion is required. See Kieschnick Decl. Ex. 8 (“Electronic Monitoring Location
Request” form); see also Kieschnick Decl. § 11 & Ex. 2 (SFSO’s July 1, 2022 written response
labeled “ii””). The requesting agency may obtain either the GPS location data of a specific
individual on EM across a period of time, or the GPS location data “of anyone on GPS
tracking” in a specific location. Kieschnick Decl. Ex. 8. Requesting agencies may obtain this
data in perpetuity; because Sentinel may retain the complete GPS location data of all current
and historical EM releasees unless or until Sentinel’s contract is terminated, location data is
available to be shared indefinitely. See Kieschnick Decl. 10 & Ex. 2 (SFSO’s July 1, 2022
written response labeled “ix”); see also Kieschnick Decl. Ex. 7, Sheriff-Sentinel Contract at
13.4.3 (covering “Disposition of Confidential Information”).

Use of Rule 13 to obtain GPS data without court oversight is on the rise. In 2019, the

Sheriff shared GPS location data of four individuals on pretrial EM; in 2021, that number

% See also Bob Egelko, “S.F. courts won’t be forced to lift COVID restrictions despite
hundreds of backlogged criminal trials,” S.F. CHRONICLE (May 12, 2022),
https://www.sfchronicle.com/bayarea/article/S-F-courts-won-t-be-forced-to-lift-COVID-

17169273.php.
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swelled to 179. See Kieschnick Decl. § 12 & Ex. 2 (SFSO’s July 1, 2022 written response
labeled “viii”).
Il.  ARGUMENT

A. Legal Standard.

In determining whether to order a preliminary injunction, courts balance (1) the
likelihood that plaintiffs will prevail on the merits at trial; and (2) the “interim harm that the
plaintiff is likely to sustain if the injunction were denied as compared to the harm that the
defendant is likely to suffer if the preliminary injunction were issued.” IT Corp. v. County of
Imperial, 35 Cal. 3d 63, 69-70 (1983). These factors are weighed on a sliding scale, such that
“the greater the plaintiff’s showing on one, the less must be shown on the other to support an
injunction.” O Connell v. Superior Court, 141 Cal. App. 4th 1452, 1463 (2006) (citation
omitted). Here, both factors weigh in Plaintiffs’ favor.

B. Plaintiffs are Reasonably Likely to Prevail on the Merits of Their Claims.

Plaintiffs are reasonably likely to prevail on their claims that Program Rules 5 and 13,
together with the Sheriff’s indefinite retention of GPS location data, collectively violate the
separation of powers, CAL. CONST. art. I11, § 3, the prohibition on unreasonable search and
seizure, U.S. ConsT. amend. IV; CAL. ConsT. art. I, § 13, and the right to privacy, CAL. CONST.
art. I, 8 1.

1. Sheriff’s Program Rules 5 and 13 Violate the Separation of Powers.

Imposing conditions of pretrial release is a judicial function such that the Sheriff’s
usurping of that function violates the separation of powers. Article 111, section 3 of the
California Constitution states, “[t]he powers of state government are legislative, executive, and
judicial. Persons charged with the exercise of one power may not exercise either of the others . .
..” CAL. CONsT. art. IlI, § 3.

A branch of government violates the separation of powers when it wrests “complete”
control of a power charged to another branch. Laisne v. State Bd. of Optometry, 19 Cal. 2d 831,
835 (1942). To determine when this happens, courts first analyze which branch “properly

exercise[s]” the power in question, i.€., to which branch is “the function . . . primary.” In re
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Walter E., 13 Cal. App. 4th 125, 136 (1992); accord People v. Bunn, 27 Cal. 4th 1, 14 (2002)
(“[T]he Constitution . . . Vest[s] each branch with certain ‘core’ or ‘essential’ functions that
may not be usurped by another branch.”) (citation omitted). Where one branch exercises a
power entrusted to another, courts then examine whether:
(1) the exercise . . . is incidental or subsidiary to a function or power otherwise
properly exercised by such department or agency, and (2) the department to which

the function so exercised is primary retains some sort of ultimate control over its
exercise . . . .

In re Danielle W., 207 Cal. App. 3d 1227, 1236 (1989) (citation omitted); accord Younger v.
Superior Court, 21 Cal. 3d 102, 117 (1978).

Unquestionably, the judiciary is charged with imposing conditions of pretrial release. In
the seminal case authorizing imposition of conditions on OR releasees, In re York, 9 Cal. 4th
1133 (1995), the California Supreme Court held that to determine what conditions are
“reasonable,” “a court must balance ‘the nature and quality of the intrusion on the individual’s
Fourth Amendment interests against the importance of the governmental interests alleged to
justify the intrusion.”” Id. at 1149 (citation omitted) (emphasis added).* Indeed, as a matter of
due process, such balancing must be the exclusive domain of the judiciary. Weighing privacy
rights against law enforcement objectives cannot be entrusted to the executive, an interested
party, but instead calls for a neutral, detached decisionmaker. See Gerstein v. Pugh, 420 U.S.
103, 112-13 (1975) (“[T]he Court has required that the existence of probable cause be decided

by a neutral and detached magistrate whenever possible.”); Johnson v. United States, 333 U.S.

10, 13-14 (1948) (“The point of the Fourth Amendment . . . consists in requiring that [privacy

# Such constitutional balancing is understood to be a judicial function in the related contexts
of setting bail and imposing conditions of release on parole and probation, as well. See
Humphrey, 11 Cal. 5th at 156 (“[a] court’s procedures for entering an order resulting in pretrial
detention must [] comport with [] traditional notions of due process”) (emphasis added); Wyo.
v. Houghton, 526 U.S. 295, 300 (1999) (holding in the parole context, “we must evaluate . . .
reasonableness by assessing, on the one hand, the degree to which it intrudes upon an
individual’s privacy and, on the other, the degree to which it is needed for the promotion of
legitimate governmental interests”) (emphasis added); see also People v. Cervantes, 154 Cal.
App. 3d 353, 358 (1984) (holding that determination of probation conditions is an “essentially
judicial function[]” given the “close questions” requiring individualized analysis and the taking
and weighing of conflicting evidence).
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intrusions] be drawn by a neutral and detached magistrate instead of being judged by the officer
L)

Thus, curtailment of individuals’ rights as a condition of pretrial release is
fundamentally a judicial function. That concludes the separation of powers inquiry, as
imposition of Rules 5 and 13 is neither (1) “incidental or subsidiary” to the Sheriff’s authority
to administer EM, nor (2) subject to the Court’s “ultimate control . . . .” Danielle W., 207 Cal.
App. 3d at 1236 (citation omitted). First, the Sheriff’s role with regard to individuals released
pretrial on EM is to administer the conditions determined by the Court, not to unilaterally
impose new conditions that present additional burdens on constitutional rights. See Vallindras
v. Mass. Bonding & Ins. Co., 42 Cal. 2d 149, 154 (1954) (holding in the context of a court’s
detention order, “a judgment of commitment . . . is ultimately for the courts, not the sheriff, to
decide. A sheriff is a ministerial or executive, not a judicial, officer”) (citations omitted).
Second, there is no mechanism for EM releasees to appeal the Sheriff’s Program Rules to the
Superior Court in their criminal cases.® For these reasons, Plaintiffs are likely to succeed on the
merits of their Separation of powers claim.

2. Sheriff’s Program Rules 5 and 13 Violate the Prohibition on
Unreasonable Searches and Seizures.

Individuals released pretrial on EM retain rights against unreasonable search and

seizure under the Fourth Amendment of the U.S. Constitution and Article I, Section 13 of the

California Constitution. See U.S. CoNsT., amend. IV; CAL. CONST. art. 1, § 13; see People v.

® See also United States v. Jones, 565 U.S. 400, 416-17 (2012) (Sotomayor, J., concurring)
(questioning, in the context of GPS monitoring, “the appropriateness of entrusting to the
Executive, in the absence of any oversight from a coordinate branch, a tool so amenable to
misuse, especially in light of the Fourth Amendment’s goal to curb arbitrary exercises of police
power and prevent ‘a too permeating police surveillance’”) (citation omitted).

® EM releasees can challenge Rules 5 and 13 only by filing a petition or civil action, as
Plaintiffs have done here. This possibility of an ancillary civil action is insufficient to cure the
separation of powers violation. See, e.g., Danielle W., 207 Cal. App. 3d at 1237 (Department of
Children’s Services exercise of judicial function of determining child visitation violates
separation of powers even though subject to judicial review); United States v. Stephens, 424
F.3d 876, 880 n.2 (9th Cir. 2005) (citing cases holding that Executive’s determination of post-
sentencing release conditions concerning drug testing, mental health treatment, and restitution
payments, violated separation of powers even though judicially reviewable).
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Buza, 4 Cal. 5th 658, 686 (2018) (California courts “constru[e] the Fourth Amendment and
article I, section 13 in tandem.”). Program Rules 5 and 13 violate both rights.

Under York, pretrial releasees retain the right to an individualized determination before
a court imposes a search or seizure condition. In York, the Court emphasized that intrusions on
the privacy of pretrial releasees cannot be “of an unlimited nature,” as “Fourth Amendment
considerations place constraints upon the circumstances under which . . . warrantless search and
seizure conditions may be imposed.” 9 Cal. 4th at 1150. To comply with the Fourth
Amendment, York clarified, courts must assess “the reasonableness of a condition . . . [based]
upon the relationship of the condition to the crime or crimes with which the defendant is
charged and to the defendant’s background, including his or her prior criminal conduct.” Id. at
1151 n.10. Before intruding on protected privacy interests, a court must undertake an
individualized determination of reasonableness; blanket conditions are impermissible. 1d.; see
also United States v. Scott, 450 F.3d 863, 874 (9th Cir. 2006) (holding that blanket pretrial
release conditions violated the Fourth Amendment, because “conditions must be justified by a
showing that defendant poses a heightened risk”) (emphasis added); accord United States v.
Martinez-Fuentes, 428 U.S. 543, 560 (1976) (“some quantum of individualized suspicion is
usually a prerequisite to a constitutional search or seizure”) (citation omitted).

Against this legal backdrop, Rules 5 and 13 violate the rights of pretrial releasees under
the Fourth Amendment and Article I, section 13. These rules purport to authorize enormous
intrusions on constitutionally protected privacy interests in every case, for every EM releasee,
without any individualized determination of reasonableness by a court.

Rules 5 and 13 plainly implicate protected privacy interests. Rule 5 authorizes
warrantless, suspicionless searches, including of the most constitutionally sacrosanct areas. See,
e.g., People v. Camacho, 23 Cal. 4th 824, 831 (2000) (“[T]he ‘physical entry of the home is the
chief evil against which the wording of the Fourth Amendment is directed.’”) (citation
omitted). Moreover, because notice of this “four-way search condition” is entered into CLETS,

search “by any peace officer at any time,” without any articulable degree of suspicion, portends
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a truly vast intrusion untethered to any reasonableness determination. See Kieschnick Decl. EX.
9&Ex. 10at 2.

Location data shared pursuant to Rule 13 likewise implicates constitutional privacy
interests. In Carpenter v. United States, 138 S. Ct. 2206 (2018), the U.S. Supreme Court held
that government collection of location data (there, from cell phone towers) is an insidious
affront to privacy because it provides a “detailed, encyclopedic” and “intimate window into a
person’s life, revealing not only his particular movements, but through them his “familial,
political, professional, religious, and sexual associations.’” Id. at 2217 (citation omitted); see
also Jones, 565 U.S. at 415 (Sotomayor, J., concurring) (“‘Disclosed in [GPS] data . . . will be .
.. trips to the psychiatrist, the plastic surgeon, the abortion clinic, the AIDS treatment center,
the strip club, the criminal defense attorney, the by-the-hour motel, the union meeting, the
mosque, synagogue or church, the gay bar and on and on.’”) (citation omitted). Rule 13 directly
invokes the privacy interests articulated in these cases because it threatens to provide any
member of law enforcement with a complete record of a releasee’s movements over a period of
months or years without a warrant or even articulable suspicion. And because the Sheriff’s
policies permit indefinite retention of GPS location data, see Kieschnick Decl. § 10 & Ex. 2
(SFSO’s July 1, 2022 written response labeled “ix”); see also Kieschnick Decl. Ex. 7, Sheriff-
Sentinel Contract at 13.4.3 (covering “Disposition of Confidential Information™), releasees are
subject to this invasion of privacy in perpetuity—a continuing intrusion of unprecedented
scope.

Neither the Superior Court’s form order nor an EM releasee’s signature on the Sheriff’s
Program Rules constitutes consent to these encroachments or voluntary waiver of Fourth
Amendment rights. Preliminarily, whatever is intended by the statement on the Superior
Court’s form order that “the defendant has waived their 4th Amendment rights,” see
Kieschnick Decl. Ex. 4, Court Form Order, it cannot constitute a waiver of rights with respect
to Rules 5 and 13. Consent entails some action or expression of agreement. See People v.
Reyes, 19 Cal. 4th 743, 749 (1998) (consent to a search condition in parole context was lacking

because parolee had taken no action to elect it). Here, individuals released on EM make no
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election before the Superior Court relative to Rules 5 and 13: they make no statement of waiver
as part of any colloquy with the Court, and they do not sign the Court’s form order. See Kim
Decl. 1 6; Simon Decl. 1 3; Bonilla Decl. { 3; Barber Decl. {1 5, 7. Further, a releasee cannot
voluntarily consent to something of which they have no knowledge. See People v. Bravo, 43
Cal. 3d 600, 607 (1987) (consent to a search condition was valid because it was knowing).
Here, releasees have no knowledge that either Rule 5 or 13 will be imposed at the time the
Superior Court orders their release on EM because neither the Court, nor the district attorney,
provides any notice of those conditions. See Simon Decl.  3; Bonilla Decl. { 3-4; Barber
Decl. 11 5, 10.

Nor does the Sheriff extract voluntary consent to the Program Rules. EM releasees
initial and sign Rules 5 and 13 because the Sheriff’s private contractor tells them they must do
so, under implicit threat of return to jail despite a court order authorizing their release. See
Simon Decl. { 6; Bonilla Decl. § 7; Barber Decl. { 10. These circumstances defeat voluntary
consent as a matter of law. See People v. Fields, 95 Cal. App. 3d 972, 977 (1979) (“Consent, in
law, means a voluntary agreement by a person in the possession and exercise of sufficient
mentality to make an intelligent choice, to do something proposed by another. . . . [Assent]
means mere passivity or submission, which does not include consent . . . .”) (citation omitted);
Bumper v. North Carolina, 391 U.S. 543, 549 n.14 (1968) (“Orderly submission to law-
enforcement officers . . . was not [valid] consent . . . .”) (citation omitted); Johnson, 333 U.S. at
13 (1948) (acquiescence “granted in submission to authority” does not constitute “an
understanding and intentional waiver of a constitutional right”).

For these reasons, Plaintiffs are likely to succeed on the merits of their claims under the
Fourth Amendment and Article I, section 13.

3. The Sheriff’s Indefinite Retention and Sharing of GPS Location
Data Pursuant to Program Rule 13 Violates the Right to Privacy.

The Sheriff’s handling of GPS location data violates the right to privacy under the

California Constitution. CAL. CoNsT. art. 1, § 1. Under Article I, section 1, Plaintiffs have the

initial burden of showing (1) a legally protected privacy interest, (2) a reasonable expectation
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of privacy under the circumstances, and (3) a serious invasion of privacy by the Sheriff. See
Hill v. Nat’l Collegiate Athletic Ass’n, 7 Cal. 4th 1, 35-37 (1994). These threshold requirements
do not pose a high bar. Demonstration of any “genuine, nontrivial invasion of a protected
privacy interest” shifts the burden to the government to provide “justification for the conduct in
question,” Loder v. City of Glendale, 14 Cal. 4th 846, 893-94 (1997), which the plaintiff may
then rebut with proof of “feasible and effective alternatives to defendant’s conduct which have
a lesser impact on privacy interests,” Hill, 7 Cal. 4th at 40. Ultimately, the Court balances the
severity of the privacy intrusion against the government’s legitimate interests. Loder, 14 Cal.
4th at 894. Here, the balance weighs decidedly against Rule 13.

Plaintiffs easily meet their initial burden. First, the indefinite retention and sharing of
GPS location data impacts recognized privacy interests. As discussed, supra, Carpenter held
that individuals have a privacy interest in their GPS location data.

Second, Plaintiffs’ expectation of privacy is objectively reasonable under the
circumstances. Hill, 7 Cal. 4th at 36-37. Plaintiffs retain an expectation of privacy despite their
pending criminal cases. As pretrial releasees, they have not been adjudicated guilty and instead
“retain[] a fundamental constitutional right to liberty.” Humphrey, 11 Cal. 5th at 150 (citing
United States v. Salerno, 481 U.S. 739, 750 (1987)). Moreover, for an individual to be released
pretrial, a court must necessarily determine that they are safe for release under certain
conditions, setting pretrial releasees apart from those still detained. See id. at 154.” Thus, the
only reduction in Plaintiffs’ privacy is that commensurate with the purposes of the EM
condition itself: to assure future court appearances and compliance with the court-ordered
conditions of release via real-time location tracking. Plaintiffs reasonably expect, therefore, that

their sensitive location data will not be handled in a manner beyond these purposes. See Pettus

” As the Humphrey Court emphasized, in “our society liberty is the norm, and detention
prior to trial or without trial is the carefully limited exception.” Id. at 155 (quoting Salerno, 481
U.S. at 751). Any suggestion in York that pretrial detainees and releasees share the same,
diminished expectations of privacy does not, therefore, appear to remain good law. In fact, a
decade after York, the Ninth Circuit rejected the validity of that comparison when determining
the constitutionality of pretrial search conditions. See Scott, 450 F.3d at 871, 872 (“pretrial
releasees are ordinary people who have been accused of a crime but are presumed innocent”
and “have suffered no judicial abridgement of their constitutional rights”).
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v. Cole, 49 Cal. App. 4th 402, 458 (1996) (plaintiff had legally protected interest “in not having
his confidential medical information misused by his direct supervisors as the basis for
discipline”) (citation omitted); accord Hill, 7 Cal. 4th at 27 (emphasizing government
“misusing information gathered for one purpose in order to serve other purpose”). And for the
same reasons that Plaintiffs do not legally waive their Fourth Amendment rights before the
Court or by signing the Sheriff’s Program Rules, Plaintiffs’ reasonable expectations of privacy
are not diminished by any purported consent.

Third, the invasion of privacy wrought by Rule 13 is “serious.” See id. at 37 (defining
“serious” as anything more than “slight or trivial”); see also Cnty. of Los Angeles v. Los
Angeles Cnty. Emp. Relations Comm’'n, 56 Cal. 4th 905, 929 (2013) (because the “disclosure
contemplated . . . was more than trivial[,] . . . [i]t rose to the level of a ‘serious’ invasion of
privacy under Hill”’). To determine whether an invasion is more than trivial, courts consider its
“nature, scope, and actual or potential impact . . ..” Hill, 7 Cal. 4th at 37. The Sheriff may
retain program participants’ GPS location data in perpetuity, long after their pending criminal
charges are resolved and their participation in the program is complete. At a minimum,
therefore, Rule 13 portends that an enormous quantum of “sensitive confidential information,”
Carpenter, 138 S. Ct. at 2217-18—months or years’ worth of data documenting an individual’s
every movement—can be accessed by any member of law enforcement after a cursory say-so.
See Hill, 7 Cal. 4th at 27 (Article I, section 1 passed to prevent government “stockpiling” of
sensitive information). Worse, this data may be used to implicate class members in a crime. If
they are innocent but happen to have been in the wrong place at the wrong time, see Simon
Decl. 1 9, the consequences are necessarily severe: putting aside the catastrophic prospect of
wrongful conviction, the lesser harms of wrongful arrest and prosecution carry enormous,
negative consequences. See, e.g., Samantha K. Brooks & Neil Greenberg, Psychological
Impacts of Being Wrongfully Accused of Criminal Offences: A Systematic Literature Review,
Medicine, Science, and the Law (2021) (detailing “severe” consequences of wrongful
accusations, including reputational harm, traumatic experiences in custody, loss of

employment, and psychological and somatic symptoms). But even for those who commit the

-18-

MEMO. ISO oF Ex PARTE APPLICATION FOR OSC RE PRELIMINARY INJUNCTION
CASE NO.: CGC-22-601686




© 00 ~N oo o B~ O w N

S T N R N N N I N e N e N T e o =
©® ~N o O B~ W N kP O © 00 N o O N~ W N Bk O

Case 3:22-cv-05541 Document 1-6 Filed 09/28/22 Page 20 of 22

offenses for which they are prosecuted by virtue of Rule 13’s data sharing, the harm to privacy
is significant insofar as incriminating evidence was obtained in violation of their constitutional
rights. See Mathews v. Becerra, 8 Cal. 5th 756, 779 (2019) (unauthorized data sharing was
serious invasion of privacy in part because it exposed individuals to potential criminal liability).
In sum, Plaintiffs are likely to surpass the threshold privacy inquiries.

The Sheriff, by contrast, has no particularized interest in indefinitely storing and
dispersing class members’ GPS location data to any member of law enforcement. First, the
Sheriff’s interest in retaining such data for contemporaneous location tracking endures only as
long as a pretrial releasee is on EM. Once they are not on EM, the Sheriff is no longer charged
with ensuring their future appearance in court or compliance with the conditions of their
release. Second, the only interest served by a data-sharing policy is the general law
enforcement interest in solving crime. But this interest would equally justify GPS surveillance
of every person in San Francisco, making it “too simplistic and sweeping in its implications” to
justify any intrusion on privacy rights. See Pettus, 49 Cal. App. 4th at 446; see also City of
Indianapolis v. Edmond, 531 U.S. 32, 41-41 (2000); see also Ferguson v. City of Charleston,
532 U.S. 67, 79-80 (2001) (“justification for the absence of a warrant or individualized
suspicion” must be “one divorced from the State’s general interest in law enforcement”).
Moreover, there is a “feasible and effective alternative[]” that would allow the Sheriff to turn
over data in appropriate circumstances while imposing “a lesser impact on privacy interests”
than Rule 13’s engenders. See Hill, 7 Cal. 4th at 40. Consistent with the Fourth Amendment,
the Sheriff could turn over data only when the requesting agency obtained a warrant or
demonstrated an exception to the warrant requirement.

As a result, balancing the parties’ interests weighs decisively in favor of the Plaintiff
class and Plaintiffs are likely to succeed on the merits of their claim under Article I, section 1.

C. The Balance of Harms Weighs in Favor of a Preliminary Injunction.

Where, as here, Plaintiffs are likely to succeed on the merits of constitutional claims,
the status quo constitutes a significant interim harm. Robbins v. Superior Court, 38 Cal. 3d 199,

207 (1985). Absent injunctive relief, Plaintiffs will be left with the choice of giving up
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supposedly inalienable rights or foregoing the possibility of pretrial release. Id. Plaintiffs and
others similarly situated would also suffer tangible harms. If SFSO continues to conduct
warrantless searches and retain and share GPS data, EM releasees are vulnerable to harassment,
needless intrusions on their privacy, and further criminal legal system involvement with its
attendant consequences. And even the knowledge of the Sheriff’s purported authority presently
harms Plaintiffs, causing feelings of exposure, violation, and anxiety.

In comparison, SFSO is not likely to suffer any harm if the preliminary injunction is
granted. Where probable cause supports a search or the sharing of targeted GPS location data
for general law enforcement purposes, any law enforcement agency investigating crime in San
Francisco retains the ability to seek a warrant or act within a designated exception. The Sheriff
cannot be harmed by having to rely on the orginary, constitutionally permissible tools of
criminal investigation, as the Sheriff has no right to target a vulnerable subsection of
individuals for heightened, extra-legal surveillance. See id. (harm to defendant “minimal and
speculative” where alternatives to the public benefits program were available). Moreover, “it is
always in the public interest to prevent the violation of a party’s constitutional rights.”
Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (citation omitted); see also Legend
Night Club v. Miller, 637 F.3d 291, 302-03 (4th Cir. 2011) (holding that government was “in
no way harmed by the issuance of an injunction that prevents [it] from enforcing
unconstitutional restrictions™). The balance of harms thus requires preliminary injunctive relief.
IV. CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that the Court grant their

preliminary injunction motion and enjoin the imposition and enforcement of Rules 5 and 13.
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DECLARATION OF AVRAM D. FREY

I, AVRAM D. FREY, declare:

1. I am an attorney licensed to practice in the State of California and am employed
as a Staff Attorney at the American Civil Liberties Union Foundation of Northern California
(“ACLU NorCal”). I have personal knowledge of the facts set forth in this Declaration and, if
called upon, could testify to those facts.

2. On September 13, 2022, at 4:15 p.m., I called Margaret Baumgartner, Chief
Legal Counsel for the San Francisco Sheriff’s Office. I notified Ms. Baumgartner that Plaintiffs
would file an Ex Parte Application for Order to Show Cause seeking a preliminary injunction.
Ms. Baumgartner informed me that she is not representing Defendants in this matter, and that
the San Francisco City Attorney would be representing Defendants. In order to facilitate my
communication with defense counsel, Ms. Baumgartner offered to communicate with that
office, find out who is handling the matter, and provide my contact information. I offered to
send Ms. Baumgartner an email for her to forward to the City Attorney’s office for this
purpose, and she agreed.

3. On September 13, 2022, at 4:40 p.m., I sent an email to Ms. Baumgartner as we
had agreed. A true and correct copy of that email is attached as Exhibit 1. The title of this email
provided the case name and docket number and included the language “Seeking Contact with
Defense Counsel.” In the body of the email, I stated that Plaintiffs are attempting to notify
defense counsel of their intention to seek preliminary relief ex parte through an order to show
case, given that no counsel for Defendants has entered an appearance. I provided the date of the
ex parte hearing, September 29, 2022, stated that Plaintiffs wished to know whether Defendants
would oppose a preliminary injunction and whether they intended to appear at the hearing, and
requested to be contacted by email or telephone, providing information for both. Since that
time, [ have received no communication from Ms. Baumgartner.

4. On September 14, 2022, I called the City Attorney’s office at approximately 10

a.m. [ requested to speak to the attorney assigned to the present matter and ultimately spoke to

-
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two different individuals in reception. After providing the case name and docket number, both
informed me that they had no record of this case and could provide no further assistance.

5. On September 14, 2022, I called the City Attorney’s office again at
approximately 11:30 a.m. I again provided the case name and docket number for the present
matter and requested to speak to the attorney assigned to the matter, this time also providing the
first name of the individual who accepted service on behalf of the City and County of San
Francisco, Jazlyn. I informed the individual who answered the phone in reception that Jazlyn
had apparently declined to provide her last name but stated that she was over the age of 18 and
authorized to accept service on behalf of the City and County. I was then transferred to a
woman who asked me what the matter is concerning, and when I stated it is a lawsuit
concerning the San Francisco Sheriff’s Electronic Monitoring Program Rules, she transferred
me again to Jana Clark, whom she described as the attorney responsible for matters concerning
the Sheriff. Ms. Clark did not answer the phone, but I left a voicemail with my name, telephone
number, and the case name and docket number.

6. On September 14, 2022, at 12:41 p.m., I sent an email to the City Attorney. A
true and correct copy of that email is attached as Exhibit 2. In that email, I provided the case
name and docket number and detailed my previous efforts to communicate with the attorney
responsible for representing Defendants in the present matter. I further stated that Plaintiffs
intend to seek a preliminary injunction by means of an ex parte application for an order to show
cause, as no counsel for Defendants has yet appeared. I stated that a hearing on this matter is
presently scheduled for September 29, 2022, at 11:00 a.m. in Department 302 of the San
Francisco Superior Court, located at 400 McAllister St., San Francisco, CA 94102. I stated that
Plaintiffs would like to know whether Defendants intend to oppose a preliminary injunction
and whether they intend to make an appearance at the hearing.

7. On September 14, 2022, at approximately 2:35 p.m., I received a telephone call
from Jana Clark of the City Attorney’s office. She informed me that she would not be handling

this matter as she provides more policy-based advice to the Sheriff and is not responsible for
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litigation. She stated that no attorney at her office had yet been assigned this matter. She told
me that as soon as an attorney is assigned, they would contact me. I asked if I could send her an
email memorializing our conversation, and she agreed. She stated that she was familiar with the
contents of the email I had sent to the City Attorney earlier in the day. She stated that she did
not know how Defendants planned to respond to Plaintiffs’ ex parte application for an order to
show cause.

9. On September 14, 2022, at 2:49 p.m., [ emailed Ms. Clark to memorialize our
conversation. A true and correct copy of that email is attached as Exhibit 3. In that email, I
again stated Plaintiffs’ intention to apply ex parte for an order to show cause seeking a
preliminary injunction. I provided the hearing date, time, and location, as before, and against
stated that Plaintiffs request to know whether Defendants intend to oppose and whether
Defendants intend to appear at the hearing. As of the time of this writing, I have not received
further communication from the City Attorney’s office.

I declare under penalty of perjury that the foregoing is true and corrected. Executed this

14th day of September 2022, at San Francisco, California.

Awvracin @
Avram D. Freyﬂ
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INDEX OF EXHIBITS
(Pursuant to CRC 3.1110(f))

1. EXHIBIT 1: A true and correct copy of an email dated September 13, 2022,
titled “Seeking Contact with Defense Counsel.”

2. EXHIBIT 2: A true and correct copy of an email dated September 14, 2022,
titled “Simon, et al. v. City and County of SF, et al., CGC-22-601686.”

3. EXHIBIT 3: A true and correct copy of an email dated September 14, 2022,
titled “Simon, et al. v. City and County of SF, et al., CGC-22-601686.”
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From: Avram Frey

To: Margaret.Baumgartner@sfgov.org

Subject: Simon v. City and County of SF, CGC-22-601686- Seeking Contact with Defense Counsel
Date: Tuesday, September 13, 2022 4:40:00 PM

Attachments: image001.png

Dear Margaret,

| am writing to formalize our conversation by phone a moment ago, and to provide you an email to
forward on to the City Attorney’s Office. When we spoke, you stated that your office will not be
representing Defendants in the above-captioned matter, and that the matter will be handled for
Defendants by the City Attorney. You offered to forward this email to that office to facilitate our
communication with defense counsel, which we greatly appreciate.

We are seeking to provide notice to defense counsel of our intention to seek preliminary relief ex
parte through an order to show cause, as no one has entered an appearance for Defendants at this
time. Presently, we have an ex parte hearing date of September 29, 2022. We would like to know
whether defense counsel intend to oppose and appear at the hearing to satisfy the notice
requirements of Rule 3.1204(b).

Counsel for Defendants should feel free to contact me either by return to this email address

(afrey@aclunc.org) or by phone (646-229-4385).

Thank you kindly for your assistance in this matter.

Sincerely,
Avi Frey
Pronouns: he/him/his
:;:fni?:'ni""“'““’“““" N Deputy Director, Criminal Justice Project
i ] ACLU Foundation of Northern California
Northern 39 Drumm Street, San Francisco, CA 94111

California (646) 229-4385 | afrey@aclunc.org
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From: Avram Frey

To: cityattorney@sfcityatty.org

Subject: Simon, et al. v. City and County of SF, et al., CGC-22-601686
Date: Wednesday, September 14, 2022 12:41:00 PM
Attachments: image001.png

Hello,

| am an attorney with the ACLU of Northern California representing Plaintiffs in the above-captioned
matter. Yesterday, | spoke with Margaret Baumgartner of the legal office of the Sheriff and she
informed me that your office is representing Defendants in this matter. | sent her an email to
forward to your office, but to ensure we are providing legally valid notice, | am reaching out to your
office directly, as well.

Twice this morning, | attempted to speak with an attorney at your office who is handling this matter.
Initially | called just before 10 a.m. After providing the case name and the docket number, | was told
by two different individuals in reception that there was no record of this matter in your office. |
called back at 11:30 a.m. and tried again, this time providing the first name of the individual who
accepted service of the complaint according to our records, Jazlyn Doe —as | indicated on the phone
to an individual in reception, Jazlyn apparently declined to provide her surname but stated that she
was over 18 and authorized to accept service on behalf of the City and County of San Francisco. |
was ultimately transferred to an attorney named Janice Clark, whom | was informed represents the
City Attorney in matters related to the San Francisco Sheriff. Ms. Clark was not available, but | left a
voicemail with my name, contact information, and the case name and docket number. | have not
heard back as of this time.

We intend to seek a preliminary injunction in this matter. As no one has entered an appearance for
Defendants at this time, we will be proceeding ex parte through an application for an order to show
cause. Presently, we have a hearing scheduled for September 29, 2022 at 11:00 a.m. in Department
302 of the San Francisco Superior Court, located at 400 McAllister Street, San Francisco, CA 94102. If
possible, we would like to know before filing our ex parte application whether Defendants intend to
oppose a preliminary injunction and whether Defendants will appear at the September 29 hearing.

| can be reached by return to this email address (afrey@aclunc.org) or by phone (646-229-4385).
Thank you for your time and consideration of this matter.

Sincerely,
Avi Frey

Avi Frey

Pronouns: he/him/his

Deputy Director, Criminal Justice Project
ACLU Foundation of Northern California

39 Drumm Street, San Francisco, CA 94111
(646) 229-4385 | afrey@aclunc.org
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From: Avram Frey

To: jana.clark@sfcityatty.org

Subject: Simon, et al v. City and County of San Francisco, et al., CGC 22-601686
Date: Wednesday, September 14, 2022 2:49:00 PM

Attachments: image001.png

Dear Jana,

| am writing to memorialize our conversation by phone a moment ago. As you are aware, | am an
attorney with the ACLU of Northern California representing Plaintiffs in the above-captioned matter.
You informed me by phone that you are not representing Defendants in this matter and that an
attorney for Defendants has not yet been assigned. You told me that once an attorney is assigned by
your office, they will contact me.

| stated to you that we intend to seek a preliminary injunction in this matter by means of an ex parte
application. You indicated that you were aware of this per my earlier email to your office. At the risk
of being redundant, we want to notify your office that we have a hearing scheduled for September
29, 2022 at 11:00 a.m. in Department 302 of the San Francisco Superior Court, located at 400
McAllister Street, San Francisco, CA 94102. If possible, we would like to know before filing our ex
parte application whether Defendants intend to oppose a preliminary injunction and whether
Defendants will appear at the September 29 hearing. You indicated to me that you are not aware of
what Defendants intend in this regard.

| can be reached by return to this email address (afrey@aclunc.org) or by phone (646-229-4385).

Thank you for your time and consideration of this matter.

Sincerely,
Avi Frey
Pronouns: he/him/his
:;miﬂ'uf""'“'““"“s"" o Deputy Director, Criminal Justice Project
) ACLU Foundation of Northern California
Northern 39 Drumm Street, San Francisco, CA 94111

California (646) 229-4385 | afrey@aclunc.org
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DECLARATION OF SUJUNG KIM
I, Sujung Kim, declare:

1. I am an attorney licensed to practice in the State of California and am employed
as a deputy public defender at the San Francisco Public Defender’s Office. I have worked in
this office since 1997. I have personal knowledge of the facts set forth in this Declaration and,
if called upon, could testify to those facts.

2. Through my work on behalf of the Public Defender’s Office representing
indigent people in criminal matters in San Francisco, I have frequently witnessed and
participated in the process by which individuals are released pretrial on electronic monitoring
(“EM”) in the County.

3. The San Francisco Pretrial Diversion Project evaluates all individuals held in jail
after arrest. The Project provides to the Superior Court a “public safety assessment” and a
recommendation either that the individual not be released or that they be released pretrial under
one of three levels of supervision: (1) Own Recognizance (“OR”) No Active Supervision; (2)
OR Minimum Supervision; and (3) Assertive Case Management (“ACM”).

4. The Superior Court uses this assessment and recommendation, as well as other
information, to make a release determination. The Court may order one of the recommended
levels of supervision or set bail.

5. The Court may also impose conditions based on individualized, record-based
findings. These conditions include warrantless drug testing, search conditions, participation in
programming like anger management, and prohibition on gun possession, among other
conditions.

6. The Court may also impose EM under any level of supervision if it finds
monitoring a reasonable means to ensure future court appearances, protect public safety, and
guarantee compliance with other pre-trial conditions of release. In my experience, the Superior
Court usually orders an individual released pretrial on EM at arraignment or subsequent bail or

release motion hearings. I have never observed the Court make any orders or engage in any

-
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colloquy on the record concerning the specifics of the San Francisco Sheriff’s Office’s EM
Program Rules or its indefinite retention of GPS location data.

7. Once the Court orders release on EM, clients need to be enrolled in the Sheriff’s
EM Program and outfitted with an ankle monitor. Some clients are released OR and given
instructions to appear at 70 Oak Grove—the Sheriff’s Community Programs building—at a
specific date and time to be enrolled. Clients who remain in custody are transported directly to
70 Oak Grove by Sherift’s deputies.

8. Clients are not provided access to counsel while being enrolled in the EM
Program at 70 Oak Grove. I have never accompanied a client to 70 Oak Grove for enrollment
in EM, nor have I ever received a communication from a client at 70 Oak Grove during the
enrollment process.

0. I am not aware of any indigent clients who have refused to initial and sign the
Sheriff Office’s enrollment forms.

10. I am aware of only two cases in which evidence obtained pursuant to the four-
way search clause described in the Sheriff’s Program Rule 5 was challenged in court via a
motion to suppress. Although these cases were handled by my office, I was not the deputy
public defender on either case.

11. Based on information and belief, in the first case, officers with the San
Francisco Police Department requested and received GPS location data from the Sheriff in
order to track a client pretrial as he drove through San Francisco. In addition, relying on the
four-way search clause, the police searched this individual’s apartment. The Superior Court
granted the Public Defender’s Office’s motion to suppress the evidence seized in the apartment,
finding that Rule 5 was not a legally valid search condition and that the client had not waived
his Fourth Amendment rights in court or otherwise consented to the search.

12. Based on information and belief, in the second case, as in the first, officers with
the San Francisco Police Department requested and received GPS location data from the
Sheriff in order to track a pretrial client as he drove through San Francisco. Relying on the

four-way search clause, police then searched this individual’s car. At the preliminary hearing,
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the Superior Court denied the Public Defender’s Office’s motion to suppress the evidence
seized in the car. Before my office could appeal, the District Attorney dropped the charges
related to that evidence, mooting the issue.

13. Over the past few years, I have observed an increasing number of indigent
clients being released pretrial on EM. These clients typically participate in the Sheriff’s EM
Program for a number of months. But I am aware of certain clients who participated in the
Sheriff’s EM Program for much longer. I believe these clients are on pretrial EM for longer
because of the significant delays in the Superior Court’s criminal docket, in large part due to
the COVID-19 pandemic.

I declare under penalty of perjury that the foregoing is true and correct. Executed this

13th day of September 2022, at San Francisco, California.

v~

Sujung Kim

4-
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DECLARATION OF HANNAH KIESCHNICK
I, Hannah Kieschnick, declare:

1. I am an attorney licensed to practice in the State of California and am employed
as a Staff Attorney at the American Civil Liberties Union Foundation of Northern California
(“ACLU NorCal”). I have personal knowledge of the facts set forth in this Declaration and, if
called upon, could testify to those facts.

2. On February 17, 2022, ACLU NorCal submitted a California Public Records
Act (“CPRA”) request to San Francisco Sheriff Miyamoto, requesting records concerning the
Sheriff’s Electronic Monitoring Program. A true and correct copy of ACLU NorCal’s February
17, 2022 request is attached as Exhibit 1 to this Declaration. This request renewed, narrowed,
and supplemented an earlier CPRA request submitted to the San Francisco Sheriff’s Office on
July 19, 2021.

3. After five follow-up inquiries by myself and another ACLU NorCal attorney,
the Sheriff’s Office began producing responsive records on July 1, 2022. The Sheriff’s Office
also provided written responses to some of ACLU NorCal’s requests. A true and correct copy
of the Sheriff’s July 1, 2022 written responses, sent via the GovQA Portal, is attached as
Exhibit 2 to this Declaration.

4. The Sheriff’s Office issued a further responsive production on July 7, 2022, as
detailed below.

5. Although the Sheriff’s Office communicated to ACLU NorCal that it issued a
further responsive production on July 14 and 15, those documents were not accessible via the
GovQA Portal. The Sheriff’s Office did not immediately respond to my July 14 request that the
Sheriff’s Office re-upload those documents. Instead, the Sheriff’s Office provided a written
response to a separate request on July 20, 2022 and then claimed the request was complete and
would be closed. A true and correct copy of the Sherift’s July 20, 2022 written responses, sent
via the GovQA Portal, is attached as Exhibit 3 to this Declaration. On July 21, 2022, I informed
the Sheriff’s Office that ACLU NorCal was still not able to access all documents via the

GovQA Portal and that ACLU NorCal did not believe the Sheriff had fully responded to all

-
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requests. After two additional inquiries, the Sheriff’s Office responded on August 25, 2022 and
uploaded to GovQA the previously inaccessible documents. After additional exchanges, on
August 30, 2022, I asked the Sheriff’s Office to confirm its position that it has produced all
records responsive to ACLU NorCal’s requests. The Sheriff’s Office has not responded.

6. As part of the Sheriff’s Office’s July 1, 2022 production, the Sheriff’s Office
produced via the GovQA Portal a document entitled, “County of San Francisco Sheriff’s Office
/ Superior Court: Pre-Sentenced Defendant Electronic Monitoring — Court Order.” According
to the document, this court order was revised March 2021. A true and correct copy of this court
order is attached as Exhibit 4 to this Declaration.

7. On July 1, 2022, the Sheriff’s Office also produced via the GovQA Portal a
document entitled, “San Francisco Sheriff’s Department Electronic Monitoring (EM) Program
Rules Pre-Sentenced Participants.” According to the document, these program rules were
issued November 18, 2019 and revised September 18, 2020. A true and correct copy of these
program rules is attached as Exhibit 5 to this Declaration.

8. On July 1, 2022, the Sheriff’s Office also produced via the GovQA Portal a
document entitled, “San Francisco Sheriff’s Dept. Electronic Monitoring Program Participant
Contract: Pre-Sentenced Individuals.” According to the document, this participant contract was
issued November 18, 2019 and revised September 18, 2020. A true and correct copy of this
participant contract is attached as Exhibit 6 to this Declaration.

0. On July 1, 2022, the Sheriff’s Office also produced via the GovQA Portal a
document entitled, “Agreement between the City and County of San Francisco and Sentinel
Oftfender Services, LLC,” dated August 1, 2019. A true and correct copy of this contract is
attached as Exhibit 7 to this Declaration.

10. Also on July 1, 2022, in response to ACLU NorCal’s request for records related
to the Sheriff Office’s GPS data retention and deletion policies, the Sherift’s Office provided
the following written response: “GPS data is kept by Sentinel, not the SFSO. The contract

would govern any retention or destruction policies.” See Exhibit 2 (response labeled “ix”).

-3-
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11. On July 1, 2022, in response to ACLU NorCal’s request for records related to
“the SFSO’s practice of sharing the GPS location-tracking data of persons on pretrial release,
including, but not limited to, the sharing of such data with sworn members of the SFPD,” the
Sheriff’s Office also provided the following written response: “The SFSO has a form for third
parties to request electronic monitoring data. A copy of that form is attached. Although there do
not appear to be additional documents responsive to this request, document collection is
continuing.” See id. (response labeled “i1”).

12. Also in its July 1, 2022 written responses, the Sheriff’s Office explained that it
“implemented its form for requesting this data in November 2019.” See id. (response labeled
“vii1”). According to the Sheriff’s Office, it received 4 requests for GPS location data in 2019,
including 3 requests from the San Francisco Police Department (“SFPD”); 41 requests in 2020,
including 35 from the SFPD; and 179 requests in 2021, including 173 from the SFPD. See id.
The Sheriff’s Office further explained that it “responds to all of the requests from other law
enforcement agencies who fill out this form properly.” See id. The Sherift’s Office did not
clarify the number of forms it receives that are not properly filled out.

13. On July 1, 2022, the Sheriff’s Office also produced via the GovQA Portal a
document entitled, “Electronic Monitoring Location Request.” According to the document, this
form was revised November 18, 2019. A true and correct copy of this form is attached as
Exhibit 8 to this Declaration.

14. On July 7, 2022, the Sheriff’s Office produced via the GovQA Portal a
document entitled, “San Francisco Sheriff’s Department, Community Programs: General
Search Condition Request.” This form is not dated. A true and correct copy of this form is
attached as Exhibit 9 to this Declaration.

/!

/!

/!

/!

/!
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15. On July 7, 2022, the Sheriff’s Office also produced via the GovQA Portal a
document entitled, “Pre-Sentenced EM Checklist.” This checklist is not dated. A true and
correct copy of this checklist is attached as Exhibit 10 to this Declaration.

I declare under penalty of perjury that the foregoing is true and corrected. Executed this

13th day of September 2022, at San Francisco, California.

A A~

Hannah Kieschnick

-5-
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INDEX OF EXHIBITS
(Pursuant to CRC 3.1110(f))

1. EXHIBIT 1: A true and correct copy of ACLU NorCal’s February 17, 2022
request.

2. EXHIBIT 2: A true and correct copy of the Sherift’s Office July 1, 2022 written
response.

3. EXHIBIT 3: A true and correct copy of the Sheriff’s Office July 20, 2022
written response.

4. EXHIBIT 4: A true and correct copy of a document entitled, “County of San
Francisco Sheriff’s Office / Superior Court: Pre-Sentenced Defendant Electronic Monitoring
— Court Order.”

5. EXHIBIT 5: A true and correct copy of a document entitled, “San Francisco
Sherift’s Department Electronic Monitoring (EM) Program Rules Pre-Sentenced Participants.”

6. EXHIBIT 6: A true and correct copy of a document entitled, “San Francisco
Sheriff’s Dept. Electronic Monitoring Program Participant Contract: Pre-Sentenced
Individuals.”

7. EXHIBIT 7: A true and correct copy of a document entitled, “Agreement
between the City and County of San Francisco and Sentinel Offender Services, LLC.”

8. EXHIBIT 8: A true and correct copy of a document entitled, “Electronic
Monitoring Location Request.”

9. EXHIBIT 9: A true and correct copy of a document entitled, “San
Francisco Sheriff’s Department, Community Programs: General Search Condition
Request.”

10.  EXHIBIT 10: A true and correct copy of a document entitled “Pre-Sentenced

EM Checklist.”

-6-
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ACLU

AMERICAN CIVIL LIBERTIES UNION
FOUNDATION

Northern
California

February 17, 2022

VIA ELECTRONIC SUBMISSION AND U.S. CERTIFIED MAIL
San Francisco Sheriff Paul M. Miyamoto

Administration/Main Office

City Hall, Room 456

1 Dr. Carlton B. Goodlett Pl.

San Francisco, CA 94102

sheriffl@sfgov.org

Alison.Lambert@sfgov.org

Re:  California Public Records Act Request, Reference # P000499-071921
To Sheriff Miyamoto:

Pursuant to the California Public Records Act (“CPRA”)! and the California
Constitution,? I am writing on behalf of the American Civil Liberties Union of Northern
California (“ACLU NorCal”) to request records concerning the Electronic Monitoring, Home
Detention, and GPS Monitoring Programs implemented by the San Francisco Sheriff’s Office
(SFSO) and the San Francisco Police Department (SFPD).

In connection with these monitoring programs, I understand that, on July 19, 2021, the
San Francisco Public Defender submitted a CPRA request to your office seeking records similar

to those sought here. (See Exhibit 1, attached.) I further understand that your agency’s response

to the Public Defender’s CPRA request has, to date, been largely deficient, comprising only a

limited set of documents. Thus, in light of the significant overlap between the records sought by

the San Francisco Public Defender and ACLU NorCal, and with the permission of the Public
Defender’s Office, I write to renew, narrow, and supplement the July 19, 2021 Request.
Proceeding in this manner advances the dual goals of maximizing government efficiency while
promoting the constitutional right of access to important information—Ilike that at issue here
concerning “the people’s business.”® Specifically, ACLU NorCal seeks:

1. Policies, procedures, training materials, memoranda, guides, or other directives regarding

the SFSO’s practice of monitoring, collecting, saving, storing, and/or deleting the GPS
location-tracking data of persons on pretrial release;

"' Gov’t Code §§ 6250 et seq.
2 Cal. Const., art. I, § 3(b).
31d., art. 1, § 3(b)(1).
American Civil Liberties Foundation of Northern California
EXECUTIVE DIRECTOR Abdi Soltani + BOARD CHAIR Farah Brelvi
SAN FRANCISCO OFFICE: 39 Drumm St. San Francisco, CA 94111

FRESNO OFFICE: PO Box 188 Fresno, CA 93707 + SACRAMENTO METRO OFFICE: PO Box 189070 Sacramento, CA 95818

TEL (415) 621-2493 + FAX (415) 255-1478 ¢« TTY (415) 863-7832 *+ WWW.ACLUNC.ORG
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CPRA Request to SFSO
February 17, 2022
Page 2

Policies, procedures, training materials, memoranda, guides, or other directives regarding
the SFSO’s practice of sharing the GPS location-tracking data of persons on pretrial
release, including, but not limited to, the sharing of such data with sworn members of the
SFPD;
Policies, procedures, training materials, memoranda, guides, or other directives regarding
the SFSO’s practice of evaluating and/or responding to “Electronic Monitoring Location
Request” Forms submitted to the SFSO for GPS location-tracking data of persons on
pretrial release;
Communications between the SFSO and any third party (including SFPD or Sentinel)
regarding the collection and exchange of GPS location-tracking data for persons on
pretrial release, including, but not limited to, communications via email, text message (on
any platform), letter, or notes;
Any contracts, equipment-acquisition agreements, terms of use, data-use policies, or
privacy policies between the SFSO and any third party, including, but not limited to,
Sentinel, regarding the collection, maintenance, processing, retention, sharing, and/or
deletion of GPS location-tracking data of persons on pretrial release;
Policies or forms regarding the written notice persons subject to pretrial release
conditions receive about the collection, storage, and/or exchange of GPS location-
tracking data;
For each of the calendar years from 2017 through 2021, any record or information
sufficient to show the:
a. Number of persons on pretrial release subject to GPS location-tracking and
monitoring;
b. Average length of time a person on pretrial release is subject to GPS location-
tracking and monitoring;
c. Average length of time the GPS location-tracking data of a person on pretrial
release is saved and/or accessible to the SFSO;
For each of the calendar years from 2017 through 2021, any record or information
sufficient to show the:
a. Number of Electronic Monitoring Location Request Forms received by SFSO, (if
possible, broken out by requesting agency);
b. Number of Electronic Monitoring Location Requests to which the SFSO responds
with GPS location-tracking data (if possible, broken out by requesting agency);
c. Number of persons on pretrial release whose GPS location-tracking data has been
exchanged between the SFSO and the SFPD;
Any data compilations or reports generated by the SFSO regarding persons on pretrial
release subject to GPS location-tracking and monitoring;
Any documents, communications, or other records submitted to the San Francisco City
Controller, San Francisco Board of Supervisors, or the Committee on Information
Technology (“COIT”) pursuant to the San Francisco Acquisition of Surveillance
Technology Ordinance, set forth at S.F. Admin. Code Ch. 19B et seq., regarding the
SFSO’s Electronic Monitoring, Home Detention, and GPS Monitoring Programs of
persons on pretrial release;
Any documents, communications, or other records produced by the SFSO in response to
the July 2021 letter of inquiry from San Francisco Superintendent Rafael Mandelman
American Civil Liberties Foundation of Northern California
EXECUTIVE DIRECTOR Abdi Soltani «+ BOARD CHAIR Farah Brelvi
SAN FRANCISCO OFFICE: 39 Drumm St. San Francisco, CA 94111

FRESNO OFFICE: PO Box 188 Fresno, CA 93707 + SACRAMENTO METRO OFFICE: PO Box 189070 Sacramento, CA 95818

TEL (415) 621-2493 + FAX (415) 255-1478 ¢« TTY (415) 863-7832 *+ WWW.ACLUNC.ORG
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CPRA Request to SFSO
February 17, 2022
Page 3

requesting information on the SFSQO’s electronic monitoring of persons on pretrial release
(please note that the existence of this letter and of responsive data are set forth in Mayor
London Breed’s October 20, 2021 press release, available here:
https://sfmayor.org/article/mayor-london-breed-and-supervisor-rafacl-mandelman-
initiate-steps-reform-electronic).

In responding to this Request, please note that the CPRA broadly defines the term “record.”
Specifically, the term includes “any writing containing information relating to the conduct of the
people’s business prepared, owned, used, or retained by any state or local agency regardless of
physical form or characteristics.”* The CPRA defines, in turn, a “writing” as any “means of
recording upon any tangible thing any form of communication or representation.” This Request
therefore applies to all paper documents, as well as to all emails, videos, audio recordings, text
messages, or other electronic records within the SFSO’s possession or control. Even if a record
was created by a member of another government agency or a member of the public, it still must
be produced so long as it is (or was) “used” or “retained” by the SFSO.°

As permitted by the CPRA, this Request sets forth the specific categories of information that
we are seeking, rather than asks for all documents by name.” It is your obligation to conduct
record searches based on the criteria identified herein.® But should you come to believe that the
present Request is overly broad, you are required to (1) offer assistance in identifying responsive
records and information; (2) describe “the information technology and physical location in which
the records exist;” and (3) provide “suggestions for overcoming any practical basis” that you
assert as a reason to delay or deny access to the records or information sought.’

The CPRA requires that you respond to this Request in ten days.!? If you contend that an
express provision of law exempts a responsive record from disclosure, either in whole or in part,
you must make that determination in writing. Such a determination must specify the legal
authority on which you rely, as well as identify both the name and title of the person(s)
responsible for the determination not to disclose.!! Additionally, even if you contend that a
portion of a record requested is exempt from disclosure, you still must release the non-exempt

4 Gov’t Code § 6252(e).

S 1d. § 6252(g).

6 1d. § 6252(e); see California State Univ. v. Superior Court, 90 Cal. App. 4th 810, 824-
25 (2001) (ruling that documents which were “unquestionably ‘used’ and/or ‘retained’ by [an
agency|” were public records); see also Cty. of Santa Clara v. Superior Court, 170 Cal. App. 4th
1301, 1334 (2009) (“[W]hile section 6254.9 recognizes the availability of copyright protection
for software in a proper case, it provides no statutory authority for asserting any other copyright
interest.”).

" Gov’t Code § 6253(b).

8 See id. §§ 6253-6253.1.

9 1d. § 6253.1(a).

107d. § 6253(c).

' 1d. § 6255; see also id. § 6253(d)(3).

American Civil Liberties Foundation of Northern California
EXECUTIVE DIRECTOR Abdi Soltani + BOARD CHAIR Farah Brelvi
SAN FRANCISCO OFFICE: 39 Drumm St. San Francisco, CA 94111

FRESNO OFFICE: PO Box 188 Fresno, CA 93707 + SACRAMENTO METRO OFFICE: PO Box 189070 Sacramento, CA 95818
TEL (415) 621-2493 + FAX (415) 255-1478 ¢« TTY (415) 863-7832 *+ WWW.ACLUNC.ORG
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CPRA Request to SFSO
February 17, 2022
Page 4

portion of that record.!? Please note that the CPRA “endows” your agency with “discretionary
authority to override” any of the Act’s statutory exemptions “when a dominating public interest
favors disclosure.”!® Please also note that if you assert any exemptions that ACLU NorCal’s
beliefs have no lawful basis or if you unreasonably delay responding to this Request, ACLU
NorCal may be left with no other recourse than to litigate these issues. In that event, we will
seek all attorney’s fees and costs for the litigation. '

Because ACLU NorCal is a non-profit organization and because this Request pertains to
a matter of public concern, I request a fee waiver. None of the information obtained will be sold
or distributed for profit. I also request that, to the extent possible, documents be provided in
electronic format. Doing so will eliminate the need to copy the materials and provides another
basis for the requested fee-waiver. If, however, you are unwilling to waive costs and anticipate
that costs will exceed $50, or that the time needed to copy the records will delay their release,
please contact me so that ACLU NorCal can arrange to inspect the records or decide which
documents we wish to have copied and produced. Otherwise, please copy and send all
responsive records as soon as possible, and—if necessary—on a rolling basis, to
cthacher@aclunc.org or to 39 Drumm Street, San Francisco, CA 94111.

Thank you in advance for your assistance with this Request. I look forward to receiving
your response within ten days. And once again, if you require any clarification of this Request,
please let me know.

Sincerely,

(el

Chessie Thacher
Senior Staff Attorney
ACLU Foundation of Northern California

cc: Office of the San Francisco Public Defender
Kathleen Guneratne (kathleen.guneratne@sfgov.org)
Danielle Harris (danielle.harris@sfgov.org)
Sujung Kim (sujung.kim@sfgov.org)

12 1d. § 6253(a), (c).

13 CBS, Inc. v. Block, 42 Cal. 3d 646, 652 (1986); see also Nat’l Conference of Black
Mayors v. Chico Community. Publ’g, Inc., 25 Cal. App. 5th 570, 579 (2018) (construing the
CPRA’s exemptions as “permissive, not mandatory—they allow nondisclosure but do not
prohibit disclosure”).

1 Gov’t Code § 6259(d). We note that courts have awarded costs and fees if even a
single document was improperly withheld. See, e.g., Los Angeles Times v. Alameda Corridor
Transp. Auth., 88 Cal. App. 4th 1381, 1391 (2001).

American Civil Liberties Foundation of Northern California
EXECUTIVE DIRECTOR Abdi Soltani + BOARD CHAIR Farah Brelvi
SAN FRANCISCO OFFICE: 39 Drumm St. San Francisco, CA 94111

FRESNO OFFICE: PO Box 188 Fresno, CA 93707 + SACRAMENTO METRO OFFICE: PO Box 189070 Sacramento, CA 95818
TEL (415) 621-2493 + FAX (415) 255-1478 ¢« TTY (415) 863-7832 *+ WWW.ACLUNC.ORG



Case 3:22-cv-05541 Document 1-9 Filed 09/28/22 Page 13 of 87

Exhibit 1 to Exhibit 1 of Kieschnick Declaration



From:
To:
Subject:
Date:
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San Francisco County Sheriff

Kim, Sujung (PDR)
[Records Center] Public Records Request :: P000499-071921

Thursday, August 12, 2021 6:52:27 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

--- Please respond above this line ---

(-]

RE: Public Records Request of July 19, 2021, Reference # P000499-071921
Dear Sujung Kim,

The Sheriff’s Office is currently researching and locating responsive documents to your
public records request, and documents will be provided to you on a rolling basis as they
become available. May I get back to you in one week with an updated status? The Sheriff's
Office receives a large number of public records requests every month. These requests are
processed in the order received, and we strive to respond to each request promptly.

Your public records request was received on July 19, 2021 was as follows:

For the years 2020 and 2021 --

All records regarding San Francisco Police Department's (SFPD) involvement
with the San Francisco Sheriff’s Office's (SFSO) Electronic Monitoring (EM),
Home Detention (HD) and GPS Monitoring Programs:

1. Communications between SFSO and SFPD regarding the exchange of GPS
data, including but not limited to emails, text messages, letters and notes;

2. Memoranda regarding the SFSO's policy of providing GPS data to sworn
members of the SFPD, regardless of the reason or limitations;

3. Written directives regarding SFSO’s policy of providing GPS data to sworn
members of the SFPD;

4. Data compilations generated by the SFSD or SFSO regarding persons on GPS
monitoring;

5. SESO reports regarding data compilations provided to SFPD regarding persons
on GPS monitoring;

6. SFSO training material, directives and/or guidelines regarding the exchange of
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GPS tracking data with the SFSD;

7. SESO policies regarding written notice to participants of the EM/HD/GPS
monitoring programs about the SFSO’s exchange of GPS monitoring data with
the SFPD.

8. Number of persons whose GPS tracking data has been exchanged with the
SFPD. For each person, please provide the following:

A. Name, age, race/ethnicity/national origin

B. San Francisco Number (SFNO)

C. San Francisco Superior Court number

D. San Francisco Jail Number

8. Number of persons whom the SFPD has investigated (ie, SFPD searched
person, house, vehicle, property) as a result of GPS tracking data exchanged with
the SFPD. For each person, please provide the following:

A. Name, age, race/ethnicity/national origin

B. San Francisco Number (SFNO)

C. San Francisco Superior Court number

D. San Francisco Jail Number

8. Number of persons whom SFPD has arrested after their GPS tracking data was
exchanged with the SFPD. For each person, please provide the following:

A. Name, age, race/ethnicity/national origin

B. San Francisco Number (SFNO)

C. San Francisco Superior Court number

D. San Francisco Jail Number

If you would like to make a new public records request, please make your new request
at the Records Request System.

Sincerely,

Alison Lambert

Legal Assistant

San Francisco Sheriff's Olffice

Central Records & Warrants Unit

To monitor the progress or update this request please log into the Records Request System
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EXHIBIT 2
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Message History (7)
BA On 7/1/2022 10:30:23 AM, San Francisco County Sheriff wrote:

CC: alison.lambert@sfgov.org
Subject: [Records Center] Public Records Request :: P000953-021722
Body:

Your requests for information from February 17, 2022 and follow up letters have been sent to me
for response. The following are the current responses:

i. Policies re monitoring, collecting, saving, storing and/or deleting GPS location tracking
data: Document collection is continuing.

ii. Directives regarding sharing data: The SFSO has a form for third parties to request
electronic monitoring data. A copy of the form is attached. Although there do not appear to be
additional documents responsive to this request, document collection is continuing.

iii. Directives re evaluating and responding to requests: Document collection is continuing.

iv. Communications regarding the collection and exchange: Except for the forms themselves, the
SFSO does not have any public records responsive to the request, but see the Sentinel contract,
attached.

v. Contracts, etc., regarding GPS location tracking data: Other than the contract with Sentinel,
which is attached, we do not have any other public records responsive to your request.

vi. Policies or forms provided to those on pretrial release about the collection, storage and
release of data: The SFSO includes the form used to go over program rules and regulations with
those who agree to go on electronic monitoring. The form gets modified over time. There are a

number of variations of the form attached.

vii. a. Although the SFSO does not have any document that includes this information,
the following are the number of bookings received by the San Francisco Sheriff’s Office Community
Programs Unit, which in almost all cases means the person was issued an EM device:

2018: 701

2019: 1380

2020: 1602

1/1/21 to 5/31/21: 739

Collection of data after May 2021 is continuing.

viii. Length of time on pretrial release: The SFSO does not have any public records responsive
to this request.

ix. GPS data is kept by Sentinel, not the SFSO. The contract would govern any retention or
destruction policies.

viii. Although the SFSO does not generally compile this data, we have done so for purposes of
responding to this request. The SFSO implemented its form for requesting this data in November
2019. There is no data prior to that time. The results are as follows:

Porvered by

Gov(QA Page 1
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No of request forms received:
2019: 4 No. from SFPD: 3
2020: 41 No. from SFPD: 35
2021: 179 No. from SFPD: 173
2022: Data collection continuing.

The SFSO responds to all of the requests from other law enforcement agencies who fill out this
form properly.

x. Please see attached two surveillance technology letters sent to the Board. As you can see
from the letter, all our communications simply state that we have such technology.

xi. Communications of Supervisor Mandelman’s office re EM data: Document collection 1is
continuing.

If you have any further questions, please let me know (margaret.baumgartner@sfgov.org or work cell
(415) 470-1336) and/or submit them through SFSO’s GovQA system.

Margaret W. Baumgartner, Chief Legal Counsel

Prorprey il

GovQA Page 2
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EXHIBIT 3
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A On 7/20/2022 3:41:13 PM, San Francisco County Sheriff wrote:

CC: HKieschnick@aclunc.org

Subject: [Records Center| Public Records Request :: P000953-021722

Body:

I have received the updated information about the number of bookings from June 1, 2021 to the present, which
is in response to section vii of your request, as follows:

6/1/21 to 12/31/21: 990
1/1/22 to 6/30/22: 808

I believe that this closes out your request. If you have additional requests or follow up, please let me
know.

Margaret W. Baumgartner

Chief Legal Counsel

San Francisco Sheriff's Office
margaret.baumgartner@sfgov.org

Poredviad B4

GovQA
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Pre-Sentenced Defendant Electronic Monitoring - Court Order

Defendant's Last Name Defendant's First Name SF Number / DOB

Court Number(S) Department # Date

By checking boxes below, the Court will indicate what supervision the San Francisco Sheriff’s Office (SFSO) will employ and the
expectations the Court has of the defendant. By signing these instructions and affixing a seal, the Court indicates that the defendant
has waived their 4th Amendment rights and understands the restrictions ordered by the Court.

Defendant will be monitored via: GPS Only Alcohol Monitoring Only* GPS and Alcohol Monitoring*
M
* No consuming alcohol on alcohol monitoring

Release with coordinated pickup** Release to CP contingent on EM placement [:I Condition of Bail l:]

**Home Detention and Curfew orders will be Coordinated Pickup only.

@® Defendant will adhere to the following court-ordered conditions of Pre-Trial Electronic Monitoring until the Court orders
the removal of conditions. Upon removal of conditions, all issued equipment shall be returned to SFSO.

@ All participants on pre-trial electronic monitoring shall obey all orders given by any SFSO employee(s) or contract service
provider(s) and live within 50 driving miles of the Sheriff’s Electronic Monitoring office. Participants can not travel more
than 50 driving miles from the Sheriff’s Electronic Monitoring office without prior approval of the Court.

Particpants shall report any change in residence immediately to an SFSO Community Programs employee or contract service
provider. The particpant shall operate and maintain monitoring device(s) as instructed and not tamper with, defeat or remove
monitoring device(s). Particpant shall report any arrest, citation or law enforcement contact to an SFSO Community
Programs employee within 24 hours. Particpant shall not possess or consume any controlled substance without a valid legal

prescription.
Submit to a drug test when directed to do so by a SFSO sworn employee.
Not possess any weapons.
Not consume any alcohol / marijuana

Remain confined within interior premises of residence (Home Detention) unless authorized by a SFSO sworn employee.
Approved Home Detention activities:

Curfew, remain confined within the interior premises of residence during the following hours:

Attend counseling / groups as directed.

Abide by any stay away order or other restriction not on this form. (If checked, those must be attached to this form.)

Other

If there is a violation of any of the above court-ordered monitoring conditions, the SFSO may evaluate the violation and report
to the Court, prepare an affidavit to revoke their OR or bail status and/or place under arrest for contempt of court.

Hodg oo

Date Judge

Cleared for EM by CP [ |Yes [ |No Deputy Name / Badge

If not cleared, enter the reason:

Original - Court Copy - SFSD Copy - Defendant

Revised 3/2021
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San Francisco Sheriff’s Departl!nent
Electronic Monitoring (EM) Pro&ram Rules

Pre-Sentenced Participants

1

Name: DOB: |Court No:

We want you to succeed in this,opportunity to-remain out of custody :during your court involvement. Please
review and indicate by initialing after each item that you understand your obligations. If you do not
follow the rules, you may be taken into custody by order of the court for any of the following reasons:

e Failureto folk}w program rules and/or regulations . _
e ' Failure to call or come in when instructed to either replace or return troublesome or problematic

equipment : - :
* Any articulable adverse behavior that prevents your successful completion of the program

Program Rules-Participant to review and initial each requirement

| shall obey all orders given:by any sworn employee or EM emplof/ee.
| shall obey all laws.

I shall notify an SFSD sworn employee of any arrest, citation or peace officer contact no later than the
day aflter it occurs.

| shall immediately notify an SFSD sworn employee of any changei in address or phone number_____
I-shall submit to a search of my person, résidencé, automobile or property by any peace officer at any
time.

6. If I.am court ordered to enroll for alcohol monitoring, via a urine sample and/or breath alcohol test, 1 will
do so as instructed by sworn SFSD or EM staff. ' ‘

7. | shall not possess any illegal weapons or drugs. If | am enrolled in alcohol monitoring, | will not possess

any alcohol. .

8. | shall not tamper with, remove or cause the equipment to malfunction, Any of these acts is ¢onsidered as
an overt attempt to avoid monitoring or detection. Violation of this fule may result in a court order for my
return to secure custody and filing of additional criminal charges.

9. | am responsible for all issued equipment. .
a. | may be criminally charged with theft for failure to return 'any;issued equipment.
b. I may be criminally chvarged with vandalism for damage to any issued equipment.

10. Al participants must live within 50 miles of the San Francisco Sheriff's Department Community Programs
office located at 70 Oak Grove Street, San Francisco, CA. Absent permission by SFSD | shall not travel
farther than 50 miles from 70 Oak Grove Street, San Francisco, CA.

11. 1 am "responsible to keep the device c'hérged. Failureto dosois a violation the program.

12. | shall call in and report as tﬁirected to the office Ioc'ated'at 70 Oak Grove Street, Sah Francisco, CA.
Failure to do so is a violation of the program.

EM Office {PI';one Number: 415-575-6461 — 24 HOURS A DAY _
Location: 70 Oak Grove, San Francisco, CA, 94103 - 24 HOURS A DAY

Number: SF-F-5 Issue Date: 11.18.19 Location: Operations SharePoint Tab | SF
Revision No: 2.0 ‘ ' Revision Date: 09.18.20 , ) Page 1 of 2




Name:

13.
14.

Case 3:22-cv-05541 Document 1-9 Filed 09/28/22 Page 25 of 87

San Francisco Sheriff's Department
Electronic Monitoring (EM) Program Rules

Pre-Sentenced Participants

DOB: Court No:

‘Program Rules continued - Participant to review and initial each requirement

| acknowledge that my EM data may be shared with other criminal justice partners

| agree to respond to all telephone calls from the Sheriff's Department and/or the Electronic Monitoring
Program. :

The Following Home Detention/Curfew Considerations do not apply to participants who are

15.
16.

17.

18.

19.

20.

21.

22.

on EM Tracking only
| must remain wulhm the interior premises of my residence during designated curfew hours.
| may engage in only pre-approved activities per the court order.
| am granted 2.5 hours per week of errand time to attend personal needs such as church services or

grocery shopping. After one successful month of compllance, | will be granted four hours per week at a
consistent time (to be scheduled before 9pm). —

I may attend counseling, 12-step rheetings and programmatic groups if they are scheduled and verified.
This may not exceed eight hours per week. _

I must request any change in schedule 48 hours in advance. Request for schedule chahges can only be
made by phone Monday through Friday from 10:00 am to 5:00 prri. This includes court and medical

.appointments. _

Any approved days spent out of zone will not be counted towards any calculation of credit for time served
by the court. __

A hearing may be convened for three incidents of non- -compliance that may result in a court ordered

return to custody.

An affidavit for return to custody will be submitted to the court and may result In a warrant for one incident

of serious non-compliance.

I have read and initialed each item to indicate uhderstanding. [ agree to comply with these rules and

conditions of the SFSD Electronic Monitoring Program.

Participant Signature: X Date:
Sworn Staff Name: Star:
Sworn Staff Signature; Date:

EM Office Phone Number: 415-575-6461 — 24 HOURS A DAY
Location: 70 Qak Grove, San Francisco, CA, 24103 — 24 HOURS A DAY

Number: SF-F-5 Issue Date: 11.18.19 Locatlon: Operations SharePoint Tab | SF
Revislon No: 2.0 Revision Date: 09,18.20 Page 2 of 2
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SSENTINEL

SAN FRANCISCO SHERIFF'S DEPT. ELECTRONIC MONITORING PROGRAM
PARTICIPANT CONTRACT: PRE-SENTENCED INDIVIDUALS

INTRODUCTION

You have been placed in the Electronic Monitoring Program (EMP) as an alternative to incarceration.
Based on the monitoring equipment you are issued, this program uses technology to alert a central
monitoring station each time you leave and enter your home (GPS based monitoring), track your
movements in the community (GPS), or test positively for the consumption of alcohol (Breath Alcohol
Test'ing or Transdermal Alcohol Testing). The monitoring system will also report equipment tampering, low
battery alarms, power outages that impact equipment recharging, and loss of telecommunication service

that impacts equipment reporting capabilities.

Upon enroliment, the required equipment will be installed or issued to you. This equipment can only be
removed or returned after you complete the program, unless otherwise directed by the Court or the

Sheriff's Department.

The Court decides your level of supervision. If your supervision includes Home Detention while on the
monitoring program, you are required to remain inside your home except for activities authorized by the
Court. An alert will be sent to the Sheriff’s Department for any violation as set by the Court, and/or the
attached Program Rules. '

PROGRAM EQUIPMENT

Any monitoring, tracking, or testing equipment issued to you is the property of Sentinel Offender Services,
LLC ("Sentinel"). It is your responsibility to prevent damage to or loss of all issued equipment. Your failure
to return such equipment, upon request by Sentinel and/or the San Francisco Sheriff’s Departmént méy
result in the fillng of additional criminal charges against you. |

PROGRAM SCHEDULE

At t.h.e.time of enroliment, Sheriff's staff will establish a daily activity schedule based on your permitted
activities such as employment, counseling, drug or alcohol abuse treatment and any other permifted
activities.

The Court may establish a curfew based on your work schedule and other permittedractivities. All requests
for schedule changes must be handled by the program administrator or designated staff. Requests for
schedule changes can only be made by phone Monday through Friday from 10:00 am to 5:00 pm ’and only if

m?de 48 hours in advance., It is your responsibility to plan your approved activities in advance so that last
minute schedule changes do not occur. |

Participant’s Initials

Document No: SF-F-4 Issue Date: 11.18.19

ol . Location: Operati int
Revision Na: 2.0 Revision Dale: 09,18.20 PRECSESAA R I | 52

Page1of 5
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SSENTINEL

SAN FRANCISCO SHERIFF’S DEPT. ELECTRONIC MO‘NlTORING PROGRAM
PARTICIPANT CONTRACT: PRE-SENTENCED INDIVIDUALS

DRIVING PRIVILEGES

If you are driving a vehicle while on the program, you will be required to provide a valid driver’s license at
the time of your enroliment in the program. A participant whose license has been suspended or revoked

shall not operate a motor vehicle.
NOTIFICATIONS

In the event of a medical emergency, it is your responsibility to notify the San Francisco Sheriff's Department
after hours by calling 415-575-6461 or Sentinel during business hours at 650-449-9004. You will be
responsible for providing written proof of the emergency to the program administrator the following
business day, no later than 3 p.m. You will remain in violation of the program rules until proof of any time
away is received.

PARTICIPANT AGREEMENT

1. | acknowledge that | am voluntarily enrolling in the Electronic Monitoring Program. | understand that
the services provided by Sentinel are subject to technical issues or environmental situations out of the
control of Sentinel that may impact the performance of any of the monitoring equipment. This may
compromise the effective monitoring ordered by the SFSD to include court ordered obligations resulting
in my removal from the program and/or remand into custody. These include:

(a) Loss of telecommunication network service

(b) Loss of local electrical service that impacts the ability to rechargethe
monitoring equipment

(c) Equipment damage that affects its performance :

(d) Failure of the participant to recharge the monitoring equipment; and

(e) Any unforeseen situation that prevents the equipment or monitoring service
from effectively operating (collectively the "Outside Factors"). '

2. | acknowledge that Sentinel warrants that its services under this Agreement will materially conform as
described above, but Sentinel does not warrant that the services will be available on a specified date or
time or that the services will function on an error-free basis. At any given time, the equipment or
software used in connection with this Agreement may malfunction and failures in the services may occur
from time to time. Sentinel is not responsible for (a) outside factors, or (b) any claim arising out of uses
of the monitoring equipment not in accordance with the applicable instructions for use and labeling.

SENTINEL EXPRESSLY DISCLAIMS ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, STATUTORY OR
OTHERWISE, INCLUDING, BUT NOT LIMITED TO, WARRANTIES OF MERCHANT ABILITY, NON-
INFRINGEMENT AND FITNESS FOR PARTICULAR PURPOSE.

Participant’s Initials

Document No: SF-F-4 Issue Date: 11.18.19

ur Location: Operations SharePoint Tab | SF
Revision No: 2.0 Revision Date: 09.18.20 '

Page 2 of 5
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GSENTINEL

10.

SAN FRANCISCO SHERIFF’S DEPT. ELECTRONIC MONITORING PROGRAM
PARTICIPANT CONTRACT: PRE-SENTENCED INDIVIDUALS

| acknowledge that Sentinel's total aggregate fiability under this Agreement shall not exceed the
aggregate fees or other amounts paid by you to Sentinel for products and/or services pursuant hereto.
| further acknowledge that Sentinel would not be able to provide monitoring services or would not be
able to provide monitoring services to you at an affordable price without this limitation.

| ACKNOWLEDGE THAT TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT
SHALL SENTINEL, OR ITS MEMBERS, DIRECTORS, OFFICERS, AGENTS, STAFF, OR EMPLOYEES, BE LIABLE
FOR ANY SPECIAL, INCIDENTAL, DIRECTOR, OR CONSEQUENTIAL DAMAGES WHATSOEVER (INCLUDING
WITHOUT LIMITATION) DAMAGES FOR LOSS OF PROFITS OR CONFIDENTIAL OR OTHER INFORMATION,
BUSINESS INTERRUPTION, PERSONAL INJURY, LOSS OF PRIVACY, YOUR INCARCERATION OR ARREST,
FAILURE TO MEET ANY DUTY (INCLUDING THOSE OF GOOD FAITH OR OF REASONABLE CARE,
NEGLIGENCE, OR ANY OTHER MONETARY OR OTHER LAWS WHATSOEVER) ARISING OUT OF OR IN ANY
WAY RELATED TO THE SERVICE PROVIDED BY SENTINEL EVEN IF THE EXCLUSIVE REMEDIES STATED
HEREIN FAIL OF THEIR ESSENTIAL PURPOSE.

| agree to the use of electronic monitoring or supervising devices for the purpose of verifying my
compliance with the rules and regulations of the program. The devices shall not be used to eavesdrop
or record any other conversation, except those between me and the National Monitoring Center
personnel, which is required to record all telephone interaction with prdgram participants.

I agree to respond to all telephone calls from the Sheriff’s Department and/or the Electronic Monitoring
Program. ' '

| agree to attend scheduled court appearances, if required.

| acknowledge that in court, | knowingly waived my 4" Amendment rights and agree to submit my

person, property, place of residence and /or personal effects to search at my time, with or without a
warrant and with or without probable cause.

I acknowledge that my electronic monitoring data may be shared with other criminal justice partners.

If  am on home detention, | understand that if | am returned to custody for any reason, | may not be

entitled to receive Credit for Time Served (CTS) equi i
quivalent to the period that | am no longe i
because of my action/s or inaction/s. i

Participant’s Initials

Docuiment No: SF-F-4 : Issue Date: 11.18.19
Revision No: 2.0 Revision Date: 09.18.20

Locatlon: Operations SharePoint Tab | SF
Page 3 of 5
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SSENTINEL

SAN FRANCISCO SHERIFF’S DEPT. ELECTRONIC MONITORING PROGRAM
PARTICIPANT CONTRACT: PRE-SENTENCED INDIVIDUALS

ATTESTATION

| have been advised that my participation in the Electronic Monitoring Program (EMP) is voluntary and
that, if | prefer, | may stay in custody at a jail facility. These program guidelines have been explained to me
and a copy given to me. | agree to comply with all program rules and regulations, mandated by the Court
and the SFSD. | further understand that failure to follow program guidelines may result in my immediate

return to custody.

I have read and received a copy of the aforementioned rules and regulations and agree to comply with
the terms and conditions of the Electronic Monitoring Program.

Today | was issued device with serial number #:

Participant Name (Print)

Participant Signature Date

Sentinel Representative (Print)

Sentinel Representative Signature Date

Sentinel Phone Number: 650-449-9004 SFSD Phone Number: 415-575-6461

Participant’s Initials

Document No: SF-F-4 Issue Date; 11.18.19

ur . Location: O i int
Revlsion No: 5.0 Reslilon Datsr08i 1020 perations SharePoint Tah | SF

Page 4 of 5
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SSENTINEL

SAN FRANCISCO SHERIFF’'S DEPT. ELECTRONIC MONITORING PROGRAM
PARTICIPANT CONTRACT: PRE-SENTENCED INDIVIDUALS

CURFEWS, PERMITTED ACTIVITIES & STAY AWAYS

Name:

Curfew schedule (if applicable):

DAY SUNDAY | MONDAY | TUESDAY | WEDNESDAY | THURSDAY | FRIDAY | SATURDAY

TIME

TIME

TIME

TIME

NOTE: You are not entitled to receive Credit for Time Served (CTS) unless you are under mandatory court-
imposed curfew, while you are enrolled in the Electronic Monitoring Program.

Approved activities (if applicable):

ACTIVITY / TIME SUNDAY | MONDAY | TUESDAY | WEDNESDAY | THURSDAY { FRIDAY | SATURDAY

Stay away orders (if applicable);

Participant’s Initials

Document No: SF-F-4

ur Issue Date: 11.18.19
Revision Ne: 2.0

Location: Operations Sh int
Revision Date: 09.18.20 P bl

Page 5 of 5
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San Francisco Sheriff's Department Community Programs
415.575-6461 SHF-CommunityPrograms@sfgov.org

ELECTRONIC MONITORING LOCATION REQUEST

To be filled out by the requesting party and emailed to SHF-CommunityPrograms@sfqgov.org

Date of Request:

Name and Title: Star # (if applicable):

Email: Agency:

D | am requesting this information as part of a current criminal investigation and sent to me via the

following email:

Signature:

D Request for an individuals’ location information during date and time listed below

Participant’s Name:

Participant’s SF Number:

D Request for the location of anyone on GPS tracking (within 300 yards) during the date and
time listed below

Street Address/City:

Cross Street:

DATE Search Range: From: To:

TIME Search Range: From: To:

3k 3k 3k 3k 3k 3k 3k 3k 3k %k %k %k %k %k %k >k 3k 3k >k >k >k >k 3k 3k 3k 3k %k 3%k %k %k %k %k >k %k >k >k 3k 3k >k 3k 3k 3k 3k 3k 3%k %k %k %k %k %k %k >k >k >k >k 3k 3k 3k 3k 3k 3k 3k 3k 3%k %k %k %k %k %k %k >k >k %k >k 3k 3k 3k 3% 3% % 3%k 3% %k %k %k %k %k *k k %k

For Sheriff’s Department Use Only

Approved by WC: Date and Time:

Information Provided to Requestor by: Date and Time:

1  information was returned to requestor under separate cover

D No information is available on the individual or area

Post Order 02-10
Updated 11.18.19
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San Francisco Sherriff's Department
Community Programs

70 Oak Grove, SF (415) 575-6461 [ ] Placement

General Search Condition Request

Pursuant to court order (attached), general search conditions should be entered into the criminal justice
system until such time we request that they be removed for the individual listed below.

Name (Last/First, MI):

SF: Cll: FBI:

Court Number:

Charge(s):

Address:

Placement Date: Expiration Date: 12/31/2020

Deputy Full Name and Star:

Clerk Full Name and Star:

Removal Date:

Deputy Full Name and Star:

Clerk Full Name and Star:

When requesting a general search condition be placed on an individual, deputy sending this form will
include a copy of the court order stipulating that the person’'s 4th ammendant rights have been waived
and a copy of the person's mugshot profile.
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Pre-sentenced EM Checklist

(Person performing task will put initials and star number in box. If not applicable, "N/A" will also be entered in the box.)

SF # Pull by date

Email sent by Records

Create Folder

Interview

Email received from Records

Referral form received

Minutes received

ACM referral form (if ACM coordinated pick up) received
Email acknowledged

If ACM, email forwarded to ACM (em@sfpretrial.org)
|:|Report and Release |:|Coordinated Pickup |:|Bail
Information updated on tracking sheet on clipboard

Referral form

Court minutes (if not included, print from ACES)

ACM paperwork (only for ACM releases)

Stay away/protective order information

Mugshot profile

Complete Criminal History (NCIC Super Query on person, Criminal History and CII)
Copy of Police Report

First page of LCA enrollment form filled out

Rules and restrictions reviewed

Home check form filled out

Phone number and residence address confirmed (at time of interview)
Review charges and any stay always for a residence conflict

Home check scheduled

Information entered onto tracking sheet on clipboard and calendar

Residential Treatment Program

Home Check

Copy of acceptance letter
HIPPA form(s) filled out

|:| Call and confirm with contact person for home check

Page 1 of 3
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Pre-sentenced EM Checklist

(Person performing task will put initials and star number in box. If not applicable, "N/A" will also be entered in the box.)
Addresses of home checks and call signs of those doing home check put on board
Video of residence (must include home check form and mugshot profile in video).
Site Assessment Form completed |:|Sketch of residence (optional)
Video uploaded to SWAP shared drive in folder called "Home Check Video™
Video renamed with person's last name, first name, date of video
Renamed video uploaded into the 001 Global Jacket of person
Information entered onto tracking sheet on clipboard

Cleared or Not Cleared for EM

|:| Bottom of referral form marked Cleared or Not Cleared for EM.

Not Cleared
Reason for not being cleared written at bottom of form

Form emailed to Judge, defense council and ADA listed in release minutes with reason for denial.
File killed

Create Pull List (created day before release)

Faxed to Records

Faxed to CWB

Faxed to Jail Medical

Faxed to Jail Psych

Faxed to Adult Probation

If ACM, emailed to em@sfpretrial.org

Enrollment / Activation

If a Release and Report, warrant check completed

PTEM Booking and Release form filled out

Face to face review of rules and restrictions completed and documented in file
Verification with LCA that equipment is operational

General Search Condition Request placement sent to 10-35 group

Person booked into JMS ORI of 001

No Show
Verified as a no show
Book, house and release in 001 JMS as a No Show
Affidavit(s) created

Affidavit(s)

|:| Affidavit(s) created for each court number

Page 2 of 3
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Pre-sentenced EM Checklist

(Person performing task will put initials and star number in box. If not applicable, "N/A" will also be entered in the box.)
Affidavit(s) signed
Affidavit(s) given to CWB
Affidavit(s) with warrant number scanned and entered into JMS (000)
Affidavit(s) emailed to ADA of record
Affidavit(s) emailed to APD and DA pool address
Affidavit(s) placed into the appropriate Affidavit(s)s folder on shared drive
Hard copy of signed Affidavit(s) placed into person's physical folder
General Search Condition Request removal sent to 10-35 group

Return to Custody

Copy of arrest report generated placed into person's physical folder
Aurrest report scanned and placed into person's 000 Global Jacket
Release from JMS

General Search Condition Request removal sent to 10-35 group
PTEM Booking and Release form filled out

Court Ordered Release

Release order form reviewed

Warrant check with CWB completed

Release from JMS

General Search Condition Request removal sent to 10-35 group
PTEM Booking and Release form filled out
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I, Joshua Simon, declare:

1. I am 19 years old and a life-long resident of the Bay Area. I am currently on an ankle
monitor while my case is pending in San Francisco Superior Court.

2. On May 22, 2022, I was arrested and taken to the San Francisco County Jail.

3. On May 27, 2022, I went to court and a judge ordered me released on the Sheriff’s
electronic monitoring program pending trial. I was told this meant that I would have to stay within a 50-
mile radius of San Francisco but did not know what else being on the program involved. Neither the
judge nor anyone else in the courtroom told me about the specific rules or conditions I’d be required to
sign. Nobody told me anything about collection or sharing of my data; they just told me that [ was on the|
monitor so the Sheriff would know if I violated the court’s stay away order.

4. After I was ordered released, I was taken to a holding cell within the courthouse building.
There, a Sheriff’s deputy put the electronic monitor on my ankle and instructed me to report to the
Sentinel program offices (located within a Sheriff’s Department building) several days later.

5. I agreed to the electronic monitor because I thought it was the only way for me to get out
of jail, and I was anxious to make it to my high school graduation that was scheduled for May 31, 2022.
I care very much about my education, and plan to begin classes at City College this summer.

6. After my graduation, I went to Sentinel’s office and then, for the first time, I saw the
Sheriff’s electronic monitoring “Program Rules.” A Sentinel employee gave me a copy of the Rules and
told me to sign it. I noticed Rules 5 and 13 and I understood what they meant. I did not feel comfortable
giving up my rights against warrantless searches and location sharing, but I didn’t think I had any choice
about it. I did not have an attorney or anyone else with me at that time, and I signed the form as
instructed because I did not think I would be permitted to leave the building unless I did what they told
me to do.

7. I have been on the electronic monitor since May. Being on the monitor and knowing that
I can be called in for a check-in by the Sheriff’s office at any time has made it difficult to find consistent

work and go about my regular activities.

DECLARATION OF JOSHUA SIMON IN SUPPORT 2 Case No.

OF MOTION FOR PRELIMINARY INJUNCTION CGC-22-601686
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anxious and depressed about it. Part of that comes from what I know about the electronic monitoring
rules, that I can be searched whenever, and that the Sheriff’s department can share my location
information with other law enforcement agencies. I feel like I’'m being surveilled all the time. I feel like
I have no privacy, like I’'m wearing this Scarlet Letter and I don’t have the same rights. That feels wrong
to me, and it upsets me because [ haven’t been convicted of anything. This stress has gotten worse as my
case has gone on. My trial has been delayed for nearly a year without my consent, extending the time
that I have to wear this ankle monitor and feel like I’'m constantly being watched.

23. The fact that I was searched has made me feel much worse. I assume [ was searched

CGC-22-601686
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