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People v. Wheeler

(1978) 22 Cal.3d 258

“The use of peremptory challenges to
remove prospective jurors on the sole
ground of group bias violates the right to
trial by a jury drawn from a representative
cross-section of the community under article
I, section 16, of the California Constitution”

Batson v. Kentucky

(1986) 476 U.S. 79

“The Equal Protection Clause forbids the
prosecutor to challenger potential jurors
solely on account of their race or on the
assumption that black jurors as a group will
be unable impartially to consider the State’s
case against a black defendant.”
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Improper & Unethical

Asst. Ptuiadeiphm Distnct Attomey

b
Jack Mgl ahon

Correct Procedure
3 Stages

1. Party objecting to challenge must make out
prima facie case
»wing that the totality of facts gives rise to an
inference of discriminatory purpose

2 If prima facie case shown, burden shifts and
party must explain adequately the challenge

. Offer permissible race-neutral justification

Court then makes decision

Whether party objecting has proved purposeful
racial discrimination

Requirements / Rules

A Wheeler/Batson objection may be raised by the
defense or prosecution

Objection must be timely

« Before jury selec! is complete

. But not necessarily immediately after objectionable
]

challenge

Make as complete a record as feasible

New prima facie showing must be made with each
objection

It take very little to raise an inference
- Asa practical matter, the first prong (the prima facie case) is
almost always going to be made
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Burden of Proof

Defense has ultimate burden of proof
- Gon C h Cir, 2009) 5 t » Purkett v, Efem
(1995) 514

Defense must show purposetful
discrimination by a preponderance of the
evidence

P o Lenix (2008) 44 C4 602, 626
Presumption that perem
prop

Cognizable Class

ust establish that the persons
excluded are members of a cognizable class
« There must be an identifiable group
distinguished on racial, religious, ethnic or
similar grounds

« Defendant need not be a member of the excluded
group
- Victim can also be a member of excluded group

Cognizable Groups

Race . Sex

National origin . Sexual orientation

Ethnic group - Color

identification - Genetic information
ST e

Religion - Disability

Age

CCP § 231.5 amended eff. 1/1/16 to reference Govt
Code § 11135 (added age)
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Non-Cognizable Groups

=« Poor people / low income = Naturalized citizens
. Lass'editcatod (CAUTION: national origin is
’ cognizabl 1p)

- Blue lar workers “Insufficient” English spoken
. Battered women . New community resident (less
—Young-aduhs than 1 year)
—Oldesadults{70+) Strong law-and-order believers
« Death penalty skeptics - Men who wear toupe

E o - Retired correctional officers

. Resident aliens « People who believein jury
” : 1 nullification
- Obese people upyz
¢ «
- Non-Hispanic with ) ) CA4571)
Spanish surname

Rebut Prima Facie Case
Defend 1° Stage

Whether members of group discriminated against
were challenged b

Jury includes members of group discriminated
against

Did not know a juror was member of cognizable
group

Justify your prospective challenges before you even
make them

Admit mistake (if challenge was made in error)

Challenge of 1 or 2 jurors rarely suggests a pattern
of impermissible group bias

State Your Reasons
Defend 2" Stage

Justification n not support a challenge for cause

Even a “trivial” reason (if genuine) will suffice

Reasons must be plausible & supported by record

Must state reasons for each challenge

“1 don't recall” can be fatal

= But see Gonza Browmn (9t

DA must provide justifications, not court

For each excused juror, must identify characteristics
in support of decision to excuse them
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Factors in Court’s Analysis
The 3 Stage

= Statistical evidence

- 10 of 11 black jurors are challenged (91°

« 5 of 12 sitting jurors are Hispanic

+ 4 of 49 jurors v slack and DA excused 3 of 4

Comparative analysis

Disparate questioning

- Court looks at differences in the way questions
were phrased to different groups
Historical evidence of discrimination

- By individual prosecutor and office

Comparative Analysis

« It's now the law in California

- “If a prosecutor’s proffered reason for striking a black
panelist applies just as well to an otherwise-similar
nonblack w mitted to serve, that is evidence
tending to prove purposeful discrimination.”

- Similarly situated does not mean identically situated

Ask questions to develop dissimilarities
. Don'tjust state a single reason, but give all applicable

reasons

Comparative ju analysis is but one form of
nce that is relevant, but not
¢ of intentional
10) 49 C4 5

Race Neutral Reasons

« Could be combination of factors

- Change in dynamics of jury
» Change in mix of jurors

« Number of peremptory challenges
remaining

» But, for each excused juror must identify
characteristics in support of decision to
excuse them
g 34 CA4 111, 121 [next

juror looks better not enough by itself]
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Race Neutral Reasons
Examples
= Negative experience with law enforcement

« Relative in jail or prison

- Refused employmentby police

- Divorce with police officer
- Juror or friend/family member prosecuted by

- Relatives are drug addicts
« Stupid

- Ability to comprehend / understand

- Answered only 2 of 10 questions

« Inattentive

« Inconsistent answers

Race Neutral Reasons
Examples (con’t)

- Appearance / Demeanor
« Unconventional appear
« Long hair, "Fu Manchu type” facial hair
« Blank look
- Never read a book

+ Reluctant, timid

- Frowning

- Weird looking

- Defensive body language
- Rolle

Race Neutral Reasons
Examples (con’t)

« Occupation
« Juvenile counselor
- Social worker
- Teacher
- Artist
- Engineer
- Postal worker
. Pastor
- Relativity
- Next juror(s) looks better
. BI“L' must still justify challenge based on something
else!
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Race Neutral Reasons
Examples (con’t)

» Limited Life Experience
—Young
. Single
» No children

- Few ties to community

- Prior Jury Experience

« Previously sat on hung jury

- No prior jury experience

Improper Reasons

Caution!

- First Generation Americans
« Trouble understanding the law
- Bias against naturalized citizens did not rebut a

group bias against Hispanics

« Discriminatory racial proxy
- E.g., lived in poorer, more violent neighborhood

(South Central LA)
- Live in Certain Neighborhood
. E.g., residence in Inglewood, where residents
have a different attitude towards drug

- Traditi
- Mistrial
«» Draw an entirely different jury panel and start
clion anew

» Other alternatives
- Disallowing discriminatory challenge and
reseating wrongfully excluded juror

- Monetary fines
- Allowing aggrieved party additional challe
- NOTE:

alternative remedies




Limited Remand

Appellate court returns case to trail court for DA to
state justi ons on the record

Allows DA to explain justification(s) during appeal
process

Could be years later

Take & preserve notes!

TIP: Give your justifications even if prima facie
showing is not made

= Encouraged for appellate review

« Can be done at a break or even after trial

used peremptory sirik » excuse 91% of eligible Black

. Comparative analysis

spport for death penalt
it DA did not

ronable, but DA failed 1o oby

9th Circuit Reversal
Ali v. Hickman (9h Cir, 2009) 584 1:3d 1174

- Convicted in 2001 of first degree murder of his girlf

« DDA struck the 2 Blacks in jury pool

DCA affirmed & CA Supreme Court denied review in 2004
« Federal District Court denied habeas in 2007

« 9 Circuit granted habeas relief ir

« DCA's “contra onclusion was not only incorred, bu
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9th Circuit Affirms
Gonzalez v, Brown (9" Cir. 2009) 585 F.3d 1202

< DA used 4 of 10 peremptory challenges

3w > U against Black jurors

DA could not recall reason for first challenge
Prosecutor’s failure to give a valid race-neutral
reason for her peremptory strike of the first juror
weighs against her

But based on everything conclude there was not
purposeful discrimination

Factors:

Relatively low number of peremptory chall
jurc

DA accepted panel with Blacks on il

Two Blacks remained on jury

live jurors were Black

3 others, then accepted panel 5 1en struck
1 more Black juror

More jurors were called and DA excused 3 of 6 Black jurors
Defense makes a Wheeler objection

Trial court found a prima f:

Court should focus or
explanatio

Credibility can be m prosecutor’s
explanation 1 ticesof DA, tri

= Comparative |

But not ne

. For each excused juror, there

I thers not excused

0

« Hispanic, Black, “L (b o f L Asian

- Defense ed Wheeler/Batson objection, claiming all 4
challenges had been used against “people of r”

» “People of cc

Can’t combing ju

4 challenges not a complete record by itself

- lgr s everything that happened thereafter

16 to reference Govt Ce
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Statistical Analysi
People v. Garcia (2011) 52 Cal.4'" 706

Gender bias al

DA ex ] i fory ch ges against women

No prima facic case based on sheer number of challenges
Supreme : entages to conduct analy:

of jury pool (42 of 75)

f first panel called into jury box were women (13 of 18)

f jurors remaining in box after challenges w vomen (11 of 16)

mate comg i of jury ninately female

tively mode rosecution strikes used against women

« Anticipatea W/
- Need to question jurors fully ully so as to elicit race-
neutral ju io every challenge
» Be cor
« Ques jurors, list characteristics for all jurors

- Take notl

ive multiple reasons for each chal

Be ready to articulate all charact 15 factors
hat others
a
- Highlight things that e to set two jurors apart

questions to develop dissimilarities

Practical Tips (con’t)

amember of a cognizable group if pe

attaches

10
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Avoid Wheeler Objections

Might look bad to jury

Throws you off

If sustained, you're in ti

If not sustained, need to worry about

appeal

May be reported to State Bar

References / Citations

Mr. Wheeler Goes to Washington

The Full Federalization of Jury
Challenge Practice in Califarwia
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SrDDA Robert Mestman
(714) 34 27 office
(714) 475-8333 cell
robert.mestman@da.ocgov.com
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