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Peo le v. Wheeler 
(1978) 22 Cal.3d 258 

"The use of peremptory challenges to 
remove prospective jurors on the sole 
ground of group bias violates the right to 
trial by a jury drawn from a representJtivc 
cross-section of the community under Jrticle 
I, section 16, of the California Constitut ion" 

Batson v. Ke11tuck1 
(1986) 476 U.S. 79 

"The Equal Protection Clause forbids the 
prosecutor to challenger potential jurors 
solely on account of their race or on tlw 
assumption that black jurors as a group will 
be unable impartially to consider the StJte's 
case against a black defendJnt." 
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Correct Procedure 
3 Stages 

1 Party objecting to challenge must make out 
primn facie case 

Showing that the totality of facts gives risl' to an 
inference of discriminatory purpose 

If prima facie case shown, burden shifts and 
party must explain adequately the challenge 

Offer permissib le race-neutrJI justification 

Court then makes decision 
Whether party objecting has proved purposdul 

r,1dal discrimin,1t ion 

Requirements/ Rules 
A \'\'heeler/Batson objection may be raised by the 
defense or prosecution 

Objection must be timely 
Before jury selection is compll'lc 

. But not necessarily immediately after obj,,ctionahl,· 
challenge 

l\lake as complete J record Js fcasibk· 

New prima fade showing must be made with each 
objection 

It tJkl• ,·en· little to r.ibe an infl•rence 
/\" ,1 pr.ictic,11 rn<lttl'r, tlw fir:--t pnmh (thl' 1iri11111fmN l.1:--<.') i.._ 

alml1-.;t alw.1\'-.. going tn bl.' madl· 
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Burden of Proof 
Defense has ultimate burden of proof 
, Crm::.a/1•;; l'. Hrvwn (9th Cir. 2009) 585 F31202, 1207; l'11rJ.dl i' Ucm 

(1995) 514 lJS 765,768 

Defense must show purposeful 
discrimination by a preponderance of the 
evidence 
. I' l' I-lutclm,, (2007) H7CA4 992, fl,wl/n,l l' II.in,""" (9th t.lr 21),1~:i 

'>12 F3 692, 703 

Consider totality of circumstances 
. Pl' ll'III\ (200S) -l-l (.'4 602, h2t, 

Presumption that perempto ry challenge is 
properly made 
• f' ;· \'t•:11•1!111 (:'.(lCNJ 17t,<.'A-l ii7J 

Cognizable Class 

. Objector must esti1blish that the persons 
excluded are members of a cog11 iza/Jle class 
. There must be an identifiable group 

distinguished on racial, religious, ethnic or 
similar grounds 

. Defendant need not be a member of the exduded 
group 

. \'iclim can also bl• a member of ex duded group 

Cognizable Groups 

• Race 

, National origin 

, Ethnic group 
identification 

. Religion 
, Age 

• Sex 

, Sexual orientation 

• Color 

, Genetic information 

• Disability 

CCI'§ 231 .5 ;imcntil•d cff. 1/1/16 to n•fercn,t• Cll1·t 
ClldL• § 1 I 135 (added age) 
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Non-Cognizable Groups 

Poor pcopk' / low income 
L,,ss cd ucatcd 
Blue collar workers 
!lattcred women 

IJ,,ath penally skeptics 
Ex-felons 

Residt'nt alil'll!-. 

Olil'Sl' peopll' 
f\:on-1 lispanir with 
Sp,1nish su rthlnll' 

i\aturali7C>t.i citizenc; 
(CALITIO:\: national origin is 
cop1izable group) 

"Jn~ufficicnt" English -;poh•n 
i\'ew cummunitv residt•nl (k·'.'>:-. 
than 1 year) · 
Strong law-and-order hl·lil•n•r-. 

\.-1l:'n who Wl',H toup1..'t'.., 
1{1..>tiTl'<.f o,rrl'Ct111n.1l otti,cr.., 

l\•opk• who hl•lien• in jun 
nullification 
1\•opk of color (,1, d pnup) (I';· 
Xc11m1111 (20()9) 176('1\-l ,71) 

Rebut Prima Facie Case 
Defend 1'1 Stage 

• Whether members of group discriminated against 
were challenged by ddcnse 

. Jury includes members of group discriminated 
against 

. Did not know a juror was member of cogni/.abll' 
group 

. Justify your prospective challl'nges bdnrl' yott L'\'en 
make them 

. Admit mist,,kl' (if rhalll'nge \\'<b m,,dL· in l'rror) 

. Challl'ngl' of 1 or 2 jttrors rarely suggl'sls a palll'rn 
of imp<'rmissibll' group bias 

State Your Reasons 
Defend 2nd Stage 

Justification need not support a challenge for cause 

Even a "trivial" reason (if genuine) will suffice 

Reasons must be plausible & supported by record 

i\-lust state reasons for ach challenge 

" I don't recall" can be fata l 
• But see Gou:n/e: 1• Hrc,c1•11 (9'" Cir. 2009) 'itl'i l.3J I W2 

DA must provide justifications, not rnurt 

For each excusl'd juror, must identify char,1deristics 
in support of decision lo excusL' thl'm 
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Factors in Court's Anal sis 
The 3rd Stage 

• Statistical evidence 
• JO of 11 black jurors are challenged (91 %) 

• 5 of 12 sitting jurors are Hispanic 
• 4 of 49 jurors were black and DA excused 3 of 4 

• Comparative analysis 

• Disparate questioning 
. Court looks at differences in lhe way questions 

were phrased to different groups 

I listorical evidence of discrimination 
. By indi\'idual prosecutor and office 

Comparative Analysis 
It's now tlw la\\' in California 

"If a prosecutor's proffered reason for striking a black 
panelist applies just as well to an otherwise-similar 
nonblack who is permitted lo serve, that is evidence• 
tending to prove purposeful discrimination." 

Similarly situated dm•s not mean identically situated 

Ask questions to dE"wlop dissimilarities 

Don't just state a single- reason, but gin, all appli(al,ll' 
n•ason:--

Compc1r,1tivL' juror anal~·sis is but tHll' form ot 
circumqanti.1! L'\'idenn.• that i~ l'l'lt'\'<lnt, but nnt 
1wn·ssJrily· di -..p <.1:-- iti \'I..', on thL' j..,..,lh' of intvnti1111.1! 
di-.t"rimin.1tiun . (/> ,. J 11111111 (201 0) -ltJ C4 530, :;;-~.) 

Race Neutral Reasons 

• Could be combination of factors 
. Change in dynamics of jury 
• Change in mix of jurors 
• Number of peremptory challenges 

remaining 
, But, for each excused juror must identify 

characteristics in support of decision to 
excuse them 

P v. Ci,11cro, (2015) 234 CA4 111, 121 !next 
juror looks better not enough by itself] 
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Race Neutral Reasons 
Examples 

• Negative experience with law enforcement 
. Relative in jail or prison 

• Refused employment by police 

• Divorce with police officer 

• Juror or friend/family member prosecuted by DA 

• Relatives arc drug addicts 

. Stupid 
Ability to comprehend/ understand 

Answered only 2 of 10 questions 

Inattentive 

Inconsistent ans,,·ers 

Race Neutral Reasons 
Examples (con't) 

• Appearance/ Demeanor 
Unconventional appearance 
• long hair, "Fu Manchu type" faci,11 hair 

Blank look 
Never read a hook 

. Too cager 

. Soft spokcn 
Rl'luctant, timid 
Fnnvning 
\\',•ird !nuking 
D,•fc·nsin• hod,· languag,· 
l<ol!Pd l'\'l'S 

Ch·,·rn·l'ight 

Race Neutral Reasons 
Examples (con't) 

• Occupation 
• Juvenile counselor 
. Social worker 
. Teacher 
. Artist 
. Engineer 
, l'ost;il worker 
, Pastor 

, Relativity 
• !\:ext juror(s) looks better 
• But, must still justify challt·ngL' based on something 

elsL'' 
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Race Neutral Reasons 
Examples (con't) 

• Limited Life Experience 
-¥etffig 
. Single 

• No children 

, Few lies lo community 

• Prio r Jury Experience 
. l're,,iously sat on hung jury 

, No prior jury experience 

Caution! 

. First Generation /\mericans 
. Trouble understanding the law 

• Bias against naturalil'.ed citizens did not rebut a 
group bias against Hisp,mics 

• Discriminatory racial proxy 
. E,g,, lived in poorer, more violent neighborhood 

(Sou th Cen tral LA) 

• Live in Certain Neighborhood 
, E,g,, residL•ncc in Inglewood, wlwrc• rL•sicknh 

han• a diffL·renl altitude towards drugs 

• Trnditionally 
• lVlistrial 

Remedy 

. Draw an entirely different jury panel and start 
selection anew 

, Othe r a lterna tives 
Disallowing discriminatory challenge and 
rescaling wrongfully excluded juror 

Monetary fines 

Allowing aggricH•d party additilln,11 d1alk•ngcs 

1\:0TE: m•cd consent of aggriewd p,1rty for thc•sc 
alll'mati\'l' remedies 
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Remed 
Limited Remand 

Appellate court returns case to trail court for DA lo 

state justific<1tions on the record 

Allows DA to explain justification(s) during appeal 
process 

. Could be years later 

• Take & preserve notes! 

• TIP: Give you r justifica tions even if prima fade 
showing is not made 

Encourag,•d for app,•llatl' n•vi,' \\' 

• Can be done ,1t a bn•ak or '-•, ·en afh•r tri,11 

U.S. Su rs later 
Miller-U v. lJrl'tke (2005) 545 U.S. 231 

Suprem1..• Court rt!\WSL~ murdl•r ...:onrn,:l1on from 198:l (u·1 dt.>dsilrn) 

lh.?11umb1?r~ 
:!Oof IOS rok'nli,11 jur,1rs Wl'fl' Hl,Kk;onlv I ttlJcl,:. S4.'rvcd 

• 9 BIJrk~L'\(U-;('J rur C.1U~'or hv Jf.fl'<'l11L'11I 

• DA uSt.-d r ... •n.•mpl11ryslriJ..1..-..t111..'\.\"\N'<il , ,,f d1i,;il1l\·BIJcl..., (1011! 11) 

Comp.ir.1th·e analy~1~ 

Juror I 

• DA ,,nn,· ur hllh ,tnoth,·r r.·.1-..,n (l>r .. 1\wr·-. rri,,q. h111 J 1\ du1 n,~ ,1u,-...t1<•n 1u1 

,lll<>lll lh,11 

lur, ,r 2 
• ( 'Ill 111· · t,i:,· "' 11 r.·.t .... >f'l,11•1,· l>ul D~ t,ul,·dt,, ,,{'t-·,I 1,,,,th,,, 1',lfl•_· l 11J'••f, "''I, 'lflHI.H 

( ·t1ur\ ,11-.l, n1n-.idl•rvd 

. r) -\-, h 1,,, ,r1, .11 I" ,!1, \ , ,, ,,,, ludm~~ Bl.hi., ([ l,11 l.1, I\ 1 

• 1'•1,1',H.1'.,u....,,,1 ·tr1,k qu,~111,n~ih ,,t1\h1k'-l' ·,i ,,11\i .1,l-1ur,,r,1 

I ,1t t 1mv l',l,,,k did "l'r\ L' Jtw" n11! un d(, 1ir1or 1mprt1f'l'I d1,1llt·ngl''-

9th Circuit Reversal 
Ali 11. l/ickmm, (91h Cir. 2009) 584 E3d 1174 

Convicted in 20()1 of fi rst dl'gr,,,, murder of his girlf1iend 

I >I >A struck the only 2 Blacks in jury pool 

))CA affirmed & CA SuprmH' Court denied re\'iew in 2011~ 

Federal District Court denied habeas in 2007 

9'" Circuit grant,•d habeas relief in 2009 
• LX A'~ "n1ntrJrylondusion wJc; n11t l1nl _\· mlllHL'l1, t-ul unr,•,1-..,1ul,!_1 -.. , 

I >A had 3 reasons to excuse on,• juror: 
lJ,H1hhlcr \\,J<; \'il·t1m11I ,llll'mpt muk-.1,1ti1in 

• I 'f'\'l t,1t1nn thJI Jllornt.'\-. \\<1Uld Jd r1.,!l>,.;.i,,n,1ll1 

• R:du( t .111,·.._, t,, 1ud~c· 1•!hn, bJ'>l.'J ltn ( hri-.li,ln IJ1th 

91
1, Circu it went through ll!l+ dt•IJi lt•d .1nah·~i~ 

"[ ,h h, ,t th, · I''(""'' uh•t ·..._ 1u ,11fi,.111,11h 1, l,,r1, JII\ 1nirLni-.11'1, un,krrn1ri, ,1 t••, 
,I , , •mr H , !! i\l' Jlll, ,r ,m,1h '-I' ,111L1 .,flll'f\\ 1-...· lUhllJ'l''''•'cl t,1 lh,· '"' ,,rd 

f if'-t !\\,o [(·,1-.. ,n ... \H'h' prt· h',!u,1!, r,11-...'llllh' fl'lh(' lh,11 lin,il I '- ,11-.., prv 1.-,111,il 
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9th Circuit Affirms 
Go11za/e;; v. Bmw 11 (91h Cir. 2009) 585 F.3d 1202 

DA used 4 of l O peremptory challenges 
• 3 wl.'rc usJ.?d .igJin~t ni<Kk jurors 

DA could not recall reason for first challenge 

Prosecutor's failure to give a valid race-neutral 
reason for her peremptory strike o( the first juror 
weighs against her 

But based on everything condude tlwre wa, not 
purposeful discrimination 

Factors: 
l{l•l.itl\l'h lo\, numh•r (ll Pl'fl'lllr'l<H\' d1.illl·n~~,._ . .., t'\t'h·1-.,.,d .i1:,111h1 Iii,,,~ 
llH IIP.. 

I).\ ,kn-pk·d i1 ,111,._•I \,·ith HI.id,.., 1,11 ii h, 1,._ .... 

) \\,' Bl.1(1-. ... fl'nl,l11Wd tlO IUf\ 

Com arative Anal sis 
People 11. l.011111x (2010) 49 Cal. 41h 530 

D..:ift..>nd,mt i, BI.Ji.-k 

1 of 12 origuMI prospcclin• juror~ \\'L'f1.' Bbck 

DA ..; (ruck I Hl,1d..; and 3 oth1..•r~. then ,1cccptcd pJnd :; timl''· lh1•n ,tru~ I 
I more Bl.id. juror 

~1m1._• jurors ,,·ere t."alll!d ,1nd DA l'\.C'uscd 3 uf o Hlad, juror-. 
Defense make.~ ,1 Wlli·ch'r objection 
l ri.,I 1..·ourl found ;i prim,1 l,KIL'show,ng "b~1~~ nn th,: nunih, r ... 

Court ,hould lol,1,011 pro-....•L·utor LrL,t1bd1ty lcir r,h_-v ,,~':J'.r,11 
L':,..pl,1n.1tion .... 

, C rt'ditiilitv l,ln b t' nlL',i-.urcd h- pr,,.,•1 ul,,r'-.lkmc,lll<'f h, 1\\ r"'1 , ,n,ii'I 
l'\plJnJli,,n,,Hl', l-llllllll, •11 J'T,h ti,,w,.,, [) \, lri,JI ... ,r.1t,·..:, 

Cornp,ir,111,e 111r,11 ,1n,11\,1, 1-. but t•rll' 1,ir:"• {1'. .-i•,-~11~~--:.rnt .•' 

• !ht! n.il n,·«·----.ud1 di,,.,.h1111l' 

I 1H 1·,H h t',ru,t·d 1uror, th,·rt• \H'rt' h'.1'-•ll1'- th,i! d1,t 1:11~\:i--11,·d !/,,,, 
tr,,111 {1!h1·r-. 11t1t t'\ftl'-t'd 

fJ('opfr 11. ,\ 'rru11m1 (2009) 176 C.:11.App.4'1' 571 

. 01\ ,,,,,rciscd 4 1wr<'mptory d1,1ltcng,,s 
• li1,pJnic BL1rk "l .. 11ino" (b.h.i•don ,ll(,•Jl!J, Soulhl'JS.t A~i,m 

• Defense raised Whedcr/Batson objection, dJiming all 4 
challenges had been used against "1woplc of color" 

• "People of color" is !1Ql a cogni,able group 
C.m't comtiinl•jun1r~ 111 f1lflll lllll' dJ~~or J;rt111p 

. Can't dra\,· an inference of discrimin.1tion from record 

• Defendant b whitl• and not a mt•mhcr of ,111~· gt\1up 

. Fxcusl'd juror:-- all shared common characti..•ri-..tic~ 
• 'T11tmg 01lll•~c-.;t11..tl'nb; rl'l,1tin·h int',p,'rit'n1l'd 111 ILi, 

• ll1l' 4 d,alk•nge~ not a compll'te fl'Lord h~· it-.dt 
• lp1,,r.·, t'\l'f\ !h1n~'. th,1! h,ll'J"-''1l'1 llll'tl·,1!!.'r 

, Hut, CU'§ 231.5 ,,mend,•d l'fi. 1/l/lh lo rd,·r,·ncc Cnvt (ode~ 
11 D5 l'\·olor"I 
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Statistical Anal sis 
People v. Gm·ci11 (201I) 52 Cal.4111 706 

Gender bias alleged 

DA exercised first 3 pe remptory challenges against women 
California Supreme Court affirmed 

No prima facic case based on sheer number of challenges 

Supreme Court used percentages to conduct analysis 
Women comprised 56% of jury pool (-12 of 75) 

72'!,, of fir"l p;;mel called into jury box were women ( 1 ~ of 18) 

68':,., of juror" remaining in bo).. aih.•r d1Jl!l'ni,;c~ wert' \\ nnwn ( 11 of ltl) 

DA U!-oed only SO'\, of challenge" .igain ... t womt.:-n (7 ol 14) 

\'ast rna10rit~· (~.'0 ,,) o f final jury \\',1" krn,1lc ( 10 nl I~) 

ractors; 
Lltim,1tt.' compo..,ilion nf jur\· w,h prl.'domin,llt'I\' IL'm,1k-

• l\t>l,1(1\l'h fllL)1.iv,t number of pro,ecut1on '.'-lrikt'" Ll'-l'd ,1g,11n ... t \\tlllWn 

Practical Tips 
Anticipate a Wl1ee/cr challenge' 

Need to question jur0rs fully and carefully so as to elicit race
neutral justifications for every challenge 
Be consistent 
• Qu5llon ,111 juror~, !isl charactenstics for .ill jurors 

Take notes 
Especially helpful for demeanor .1ttributes (stuff th.it \\'on't nvn_•,,,mh 
be- on the- n?('Ord) 

PrL"'-t'rn· your notes (n('(,_·c--.~,..iry for ,1ppell.ite r1._'\·ie"-) 

Give multi pk' reasons for each challenge 
Be rL\.1d\" to .1rtK·ul.1tt> .1ll ,.-h,1r.:i-.·teri,t1L·._ b,bl'd nn ,pL'cifi,._· h1,1, 1,1dnr, 
llnrL'l,1ted to group membL'r-.hip 

But bl' (,Hdul, 11 ( l fll' rL',l-.<lfl i-. prL' lt.·xlthd. thL•n 1nlt>r,.,n1-l' th.it Pl lwr-. 
,Hl' pr,.--IL' '\lu.il .:i-. ,,ell 

I lighlighl things that SL'r\'l' to sd two jurors ap,nt 
• ,\,I,.. qw.i-.l1on-. lPdt 0\t'l11,•di,-.11111l,ir1\11._•-. 

Practical Tips (con't) 
Keep a member of a cognizable group if possihle 

Ask court to make a record on the prima facic showing 
· G1\·ing ju.;1ificat1on-. first will re ... ult in implied finding 

State your reasons for challenges even if you win the prima 
fade case 
• i\eccs~ary for appellate revil?,, 

Consider kicking off most hostile jurors first 
· Before defen-.e gilin-. "e,·idl·nrc" !Ur \\'heeler obj1._•ction 

• ,\nd po-.sibh.> rL.>-se.it ing of ch,11lcngL>d (hostile) iuror 

If you arc jound in violation of \l\'hedL•r and court rt.'!-.t'a ts 

challenged juror.. 
I r\ lt) gt>l till' ~~l'r,.•mptor~- ch,1!1enge b,Kk 

Ctlf1 .... 1der d1-.m1 .... ,ing l.',l-.l' bt __ ·i'or~• rur\' i-. -.wt)m ,md JL'Op,ird~ .itt,Klw-. 

• Hu! rn,11,._,._, 'llri..' \'OU C,11l re·filL• 
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Avoid Wheeler Objections 

. Might look bad to jury 

• ll1rows you off 
• If sustained, you're in trouble 

• If not sustained, need to worry about 
appeal 

. May be reported to State Bar 

Mr. Whreln Gon to Washington 

~T11IITdn• lb•lio••fl•ry 
Clt.ttll,ttJt l'r,tt11tt I• C•llfan,UI 
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SrDDA Robert \kslman 
(714) )47-~627 office 
(714) 475-~))3 cell 

roberl.n1t•slman1,, d.1.ocgov.um1 
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