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For Cause Challen e 
ccr § 22s<bH1 > 

Unlimited number (each side) 

General disqualification 
Lack nf an~· qu..1litic.1tilm pn .. ·scribL'l..i b_\' l.1w 

Doesn't sr\.•.lk/und(•rst~1nd 1-"ngli~h. (011\· ictl'd t1,.'ltlJ1, 

non-residL•nt, etc. 

Implied bias 
Blood rdatiun to any party, ,· ii,.:tim, \\·itth',-... t.>k 

Invoh·L·n1ent in prior C.lSL' 

Any interest in outcomt.' 

Actual bias 
State of mind pr<•wnting imp.1rti.11ity 

l ·Ocus of \'Oir dire questioning 

Perem Challen e 
ccr §§ 22s(bH2) ; 231 

Limited number 

AlternJtes 

Multiple ddendant cases 
Dell.:'lbl' gd, 10 l H ~tl d1,1IIL·11g.._•-. il 11n1 I\ i l'l't ,1l>l1\ l' r,u1dd11H.·-,) 

E.11.."h dt?lt>nd,rnt gt.'1:- ~ indi,·1du,1l d1,1 llt'Tlh'-' ... 

DA get-.. ._,mw ,1mount .1-.. t0t.1I ddl'lhC ..:h., lk·n~l'" 
E g, 31..·o-D nLm-lilt> c.1~ I i):\ ~l'I--.'.".~ ( h,1!k'r1~l•-., 1n-~,. :;.,:;ii 

C;in be used for a/1110,t any reason 
Crn be lM...._'1..i on m~tnKI or gut fl"l'lin~ 
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Peo le 'V. Wheeler 
(1978) 22 Cal.3d 258 

"The use of peremptory challenges to renwn' 
prospective jurors on the sole ground of group bias 
violates the right to trial by a jury drawn from a 
representative cross-section of the communit:, 
under article I, section 16, oi the Californi;:i 
Constitution" 

Batson v. Kentuck 
(1986) 476 U.S. 79 

"The Equal Protection Clause forbids the 
prosecutor 1<1 challenger potential jurors soleh· on 
account of tlwir race or on the assumption that 
black jurors as a group will be unable impartially 
to consider the State's case against a black 
defendant." 

Exduaion of BJ&du fTOm 
Juries Raite• Scrutiny 

A. study- IM'lds lhlil pros«u1ors 1emo-;ed 
bt&c~ OOCMl!.11 juror, lhrcc lir'fln M often 
as olhc:rs dunof lhoe leost dee&dit 

They uMCI Cl(!IOffiPI OtY Cflollcrcea. which 
g,,nt•.nt1y • lbw iawye,s to dtsm& 
OOlMlial il,#or5 withu'JI e).pla,natioo 
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Wheeler/Baton Motion 

• Party should n1ake objection 
outside presence of jury 
3 step process 

Step 1 
Party objecting to cha llenge must m ake 
out 1ri11w acic case 

Showing that the to tal ity of facts giws 
rise to an inference oi d iscriminatory 
pu rpose 

Previously "strong likelihood" 

lt takes very little to raise an inference 

Essentially a numbers game 
Struck most or all members of group, or a 
disproportionate number 
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Step 2 

If prima facic case shown, bu rden shifts 
and party must expla in adequa te ly the 
challenge 

Offer permissible race-neutral 
jus tification 

"A prosecutor simply has got to state his 
reasons as best he can and stand or fall 
on the plausibility of the reasons he 
gives." (MillerU 1, Pre/kc (2005) 545 U.S. 23 1. 252 l 

Step 3 

Court then makes decision 
Whether pa rty objecting has p roved 
purposeful racial discrimina tion 

Credibility dete rminatio n 

Requirements/ Rules 

• A Wheeler/Batson objection may be raised by 
the defense or p rosecution 

• Objection must be timely 
. Bcf0re jury selection i, complete 

. But n0t necessarily immediately after (>b jection,1ble 
challenge 

• New prima facie showing must be made with 
each objection 

. Make as complete a record as feasible 
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Burden of Proof 
Defense has ultimate burden of proof 
• l;on:lllt': ,. Fnllrn (41h Cir 2lXl9J ;s" I > 1:ti.::. l:!!C, /'1r1l,·:1: I 

(l'N~) 514 LS 7~;, it"" 

, Must show purposeful discrimination by 
a re onderance of the evidence 

r r ffot(/1111~ (:,(1(17) 147C,\-I ()I.C, l'i111!nr,1 : l/,illh1'II ('itli CH :.:tlll"J =..-1:, 
Do92, 70J 

• Consider totality of circumstances 
. ,, 1· L,·11 n (2008) -1-1 c.i t,tl:', t,:!t, 

Presumption that challenge is proper 
. !' ;· \ 't'un11111 ('.!OCl4) 17h CA-I i:i71 

Cognizable Class 
• Persons excluded must be members of a 

cognizable class 

• There must be an identifiable group 
distinguished on racial, religious, ethnic 
or similar grounds 

• Defendant need not be a member of the 
excluded group 

• Victim can also be a member of 
excluded g roup 

Cognizable Groups 

• Race • Sex 

• National o rigin • Sexual orientation 

• Ethnic group • Color 
identification • Genetic 

• Religion information 

• Age ,ei, 111n"1 • Disability 
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Non-Cognizable Groups 

Poor people I low income 

Less educated 

Blue collar wo1h·rs 

Battered women 

•---¥e..A~ 

-4.:\kit'r--ae\c!ltS f'(H-) 

Death penalty skc•ptics 
Ex-felons 

Resident aliens 

Obese people 

l\!nn-Hispanic with 
Sp.1nish su1name 

NJltir,1li1cd citizl'n~ (hut 
n~1ti1lll.1I Prigin i-.; C(1g11i1.1l,1L­
grnup) 
"lnsufficiL'nl" EngJi..;h :--pok.1..1 11 
Nl'\-\' nm1munitv rc~iJt"nt 
(less th,m l yc'df) 

Strung IJ\\·-anJ-nrder 
hdit'\·crs 
I\1en wh() Wl'.lf tpupt.>l'~ 

Retirt.?d correctional offitL'T:--

1\•ople who hcliL'\'l' in jur~· 
nullific,1titm 

l'eopll' of color (as ,1 group) 

Rebut Prima Fade Case 
Defend 1s1 Stage 

Identify the players (Def, Vic, Ju rnr) 
• Statistics (e.g., only exercised 2 ()f 9 .ig.iinst gmup) 

• Whether members of group were ch.illenged b~-
defensc 

• Jury includes members of group 

• Engaged in vigorous questioning of juror(s) 
• Did not know a juror was group member 
• Justify prospective challenges bd()re 

• Challenge of 1 or 2 jurors rarely suggests .i pattern of 
impermissible group bias (even if sample size is 
small) 

State Your Reasons 
Defend 2nd Stage 

Justification need not support cause challenge 

Even "trivial" reason (if genuine) will suffice 

Reasons must be plausible & supported by 
record 

Must state reasons for each challenge 
"I don't recall" can be fatal 
• But see Go11:nle: 1•. Hr011•11 (9th Cir. 2009) 585 F.3d 1202 

DA must provide justifications, not court 

Get court's concurrence 
• Important for demeanor, non-vL>rbal attrihuh.'~ 
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Factors in Court's Anal sis 
The 3rd Stage 

• Credibility determination 

• Court cannot substitute their own 
reasoning 

• Court can use: 
• Statistical evidence 

• Comparative analysis 

• Disparate questioning 

• Historical e\'idence of discrimination 
• By individual prosecu tor or oflin• 

Statistical Evidence 

. Court looks at the numbers 
. 10 of 11 black jurors arc cha llenged 

(91%) 

• 5 of 12 sitting jurors are I Iispanic 

• 4 of 49 jurors were black & DA excused 
3 out of the 4 

Comparative Analysis 

. Can be raised for fir,t time on .ippL•al 

Proffered reasnn for st riking p,1nelist appliL•, just :1' 

well to an ntherwisl.'-similar panelist from non­
cognizable group who is pcrmiltl'd to SL'rH' 

Used as cvidL•tKe tending to pro\·c purpnscful 
discrimination 

. One form of circumstantial e\·idt>nn• 

. Similarly situated# idcnticallv situated 

• Ask questions to develop dissim ilarities 

Don't just state a single reas,m, but give all 
applicable reasons 
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Disparate Questioning 

• Court looks a t differences in the wav 
questions were phrased to different 
groups 

• Disparate questioning based on race may 
evidence discriminato ry purpose 

. Any " trick" questions designed to elicit 
certain responses? 

Race Neutral Reasons 

• Could be combination of foc tors 

• Change in dynamics of jury 

• Change in mix of jurors 

• Number of peremptory challenges 
remaining 

• But, for each excused juror must identify 
characteristics in support of decision 

P "· Cis11eros (2015) 234 CA4 111, 121 !next juror 
looks better not enough by itself ) 

Examples 
Negative experience vvith law enforcement 
, Relative in jail or prbon 

, Refused employment by police 

. Divorce with pol ice officer 

. Juror or fricnd /fomily member prosecuted br DJ\ 

• Relatives arc drug addict,; 

· Stupid 
. Abili ty to comprehend / u nderstand 

. Answered only 2 of 10 questions 

Inattentive 

. Inconsistent answers 
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Examples (con't) 
• Appearance/ Demeanor 

Unconventional appearanc-l' 
• Long hair, "I u Manchu l\'f'<'" i,icial h,1ir 

Blank look fro\\'ning 

Never rec1d a book Weird luuking 

• Too cager 
• Soft spoken 

• Reluctant, timid 

Ddc•n,iH• bo,fr 
langu.1gc 

Rolled cw, 

Over\\'eight 

Examples (con't) 
• Occupa tion 

• Juven ile counselor 

t\. Socia I worker 
Teacher 

•\Artist 

•-R~la tivity 

• Engi1wer 

• Post.:il 
worker 

• Pastor 

• Next juror(s) looks better 

, But, must still justify challenge based on 
something else! 

• 

Limited Life Expe rience 
~m-Rg 
• Single 

. No children 

• Fe\\' ties to community 

• Prior Ju ry Experience 
Previously sat on hung jun· 

. No prior jury experience 
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Caution! 

First Generation Americans 
, li·ouble understanding the law 

, Bias against naturalized citi?.cns ,·s. group bi,b 
against Hispanics 

. Discriminatory racial proxy 
. E.g., lived in poorer, more ,·ioknt neighborhood 

(South Central LA) 
. E.g., residence in Inglewood, where r,•sidenh 

have a different attitude towards drugs 

, Traditiona lly 
. l\1istria l 

Remedy 

, Draw an entirely different jury panel and start 
selection anew 

, Other alternatives 
Disallowing discriminator\' challengt' and 
resealing wrongfully excluded juror 

Monetary fines 
Allowing aggrieved party additional challenges 
NOTE: need consent of aggrieved party for these 
alternative remedies! 

Remed 
Limited Remand 

, Appella te court returns case to trai l court for 
DA to sta te justifications on the record 

. Allows DA to explain justification (s) during 
appeal process 

. Could be yea rs la ter 

. "Prosccutorial approach" evidence gets little 
weight on review 

. Take & preserve notes! 
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,.;:::,::-.,:-_ ~-·:...-::: __ .,.. __ _ 

. - -1 ;-~~-~-::1 
-:E-:-:-.: ~.: ::.'=.f.:: :-.. - = 
f~~~ § ;; !-::;~:~; 
::""-:=--~-= ~-.. ~ - ' --=-

.\ ~,,,1-.l'\lit,,r·-. r,11 l,1rl' t,, 
rl',,d l h1-. r1·.1 , 11n-. 1,H 

,trrkin~: ,, !'IP"l't'\! 1\l· l•L1d, 
IU!PI .111d 111, 1,1,L:ll<.' ).-:lll"''-l'" 

.1, h'" h\ h\· m, 11 h,nt 
d, i th' "I' \\d \ ' l !l'-llllk!l'lll t,, 
P\l'!"l<•ll1l' ,t .._.,,111 il"11·d 

r,,bbt•r·., ,_,, 1d,.•1hl' ,,t 

d1-.,.r1n11n,1t 1,,r' 
'-, /r!f!il} ,·'\ ,,,, ... ill' C11 

~1lJ;) :-,,tC 11d l(l•l(l 

I ri,1! 1ud~1· \it,, t--,\11n,,J.1 
q•., Cir IPtmd mult1~'k 
1..•rror-. b1 tri,1! ,.,.,urt 
/l•d~~'-' 'lle,1rl1 '-'rr,.•d 

Recent Cal. Su remes Case 
Ktim <...",Jun!~- ~-m~ c,1-.t.• c.~ -I H;", ]S(, ::. dr J 

I )A t''\t'rci-.ed 10 ,,! lb ._h,ilk•n~,_., .i>;,1111,1 I 11,~1, 1111,., 

l" m.ll lllr\' h,11.i 1 f i1~~•.rnic 

Juror 2723-171 

Juror. :\;11 

D A: Du )'PU liq• in II\\· \\.1-...-,,,1n·,1~ 

Juror: 'rt'"-· 
DA: In \\'.i•;.n1 it-....•h' 

Juror Ye..,, I liq• in \\',tsr" 

DA 1u~t1fi t",1t ion "tough dt..,·i,i<1n" but .... hL··, lrnm \\.,b(() .md nPI .n, ,tr,._• 11t 

g,mg ,H.ii,·i ty, .;n,J I w;b urn,;.lli~fi1..¾..i b,· ~onw <)I lwr <1tlwr ,m-.,, t'r" 

l ri,11 ... uurt DA p.l-.~'d -.C\t:'r,,1 lmh..._ \\'Ith 1ur,1r <'ll p,uwl, tlmir \\ .,.., 

.... ,,·u, ... ·d bt•1..·,H1 .. l' 111 '"\\ ",1,r.i ;...,..,Ut•" ,1nd ,,!,n l,h·I-. 111 lik 1',PL'rl1'lh"t' 
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Cal. Su remes Reverse 
People ,;. Gutierrez Jr. (2017) 2 Cal.5th 1150 

·1 ri;.11 c(iurt tknit:>d \\'flei·lt'r & D C,\ ,11 I irnhid , b.d ~Ut)r·l'lih''- !\''- , 'r-,.vd 

hH:l or~ ,,:uurt Ci.Hl::-idl"rt>J 

L.id, uf mcJninj~lul \11ir JiT\..• with iur,,r 
Stru,·k juror dt'!:>J.lltV l,I\\" l'llf11r\·l'/1l\.'ll! n 1111wd :, ,:1, 

l'l.o.\'~ p,lY:>4."':- (J11 n11I pr,•dUlk .J findin~~1•I di-...ni1rn11,11.,n i11:,·:1I • 

l'niscn1i,1r', 1\·,V,llb, n('l tfh' n1urt'~ rc,l"-''~" 

"\\'hat court.., ..,h,iuld not do b ... ub..,11:uk Ltwir \J\\ 11 r,._-.1,(11111,h t(): tlw 
ration,1IL• gi\'<'11 bv tlw prn..,1.x11ll1r, l'H'n il th,_••: ,._.,111 1m,,~in\ ,1, .did rt•,1,,1n 
that would nu: b~· ..,h1.w,n to bl.' prl'tt..>,tt,,11,. 
"It i.s not cnd,mt why ,1 p,11,l.'lht·.., trn,1w,1:t'n1.."•,.., t,I g.m~ <1 .. ·t1 1. it\ 1n \\,,..,,_.,, 

would indi<.:'alt.• .1 bi,:t., 

"Because the prost.'CUl<H°., rc,bon for thh ~tn"-L' w,b rwl "t.'l!-L'\ llh·nt .md 
thL' record b \'Oid oi ,ln~' L'')..plic,ltion from th1..• L:nurl, \\L· l·,1nnot rind lllllkr 
tht.•~c (in.1.unst.mccs thal flw court n1.11..k• ,l rcu.~mcd .,ttemp: !I• ddL'rllH!W 

\\ h1..•lhl•r lht! j t1l'>lil°ic,1lion w.1~ ,l crL'd ibl1..• Olll' " 

Court did no! t.•\·t.•n rul1..• on olhN .. uspcd d1,1l lengt!s 

U.S. Su eak 20 rs later 
M iller-£/ v. Drctke (2005) 545 U.S. 231 

Sup C t rcvcrsl'~ 1nurd l•rcunvktii.in fr1.m1 19i"':i {b-_) d .... ,ci:.:.i,,n) 

11,c numbers 
20 o! 108 polrnli,111unir ... \\"L'ft.' Bl,,ck ,inh· 1 !\I.id. "l't \ L'd 

• 9 HL:Kk"- e,cu-.1._'d l 1)r (,lll"t.' or by .1grt't.'rtll'nl 

• DA u~12d ~•ervmplory strikt.•;, In l.',.._·u:--1._' 4i ",, u: l'ligiblc Iii.id,--. i !ll ,11 11 J 

Crnnpziralive an,1lysis 
• jun:n 1 - ().\ ,:.m1,' up with prdt•t.! (l'rl• ,r;. ()LIT d id 111 1'. qu,•,-11s,n ,1t,, ,ul t! 

• Juror 2 - Rc,1:-1,nJl:'-le, [,u1 l)A lJikd h1 (il~il·d h•, 11twr.; \\ ilh -.:m1l,1r,m-wl·r~ 

Court also considered: 
• !)A' .. h1slorical pnl1cy of C')..cludin~ Bl,11 .. ·!,._-., (D,111.1-., I \) 

• 01.!'>p,u,1te U.!'>l' of "tric"-"' qu1.?...,tions (6'\, (ll \\'hi t1.•~ \ _ ~ ·'. \11 n1,1.__·b1 

Fact one(]) 13lack d id serve d ocs not un-do prie1r imf' C<'f'L'r 
(hal1L·ngl'5 

9th Circuit Reversal 
Ali v. Jlickman (9th C ir. 2009) 584 F.3d 1174 

Con\'icted in 2001 of first d egrL'e murdt'r nf h i..; }:irhricnd 

DD/\ s truck the e1nly 2 Blacks in jun· f'Oo! 
DCA afti rmcd & Cl\ Suprc'me Court dcnic'd re,,. ;,."· in 2110• 

Fed eral Dblricl Court denied h,1be,1.s in 2007 

9t~ Circuit gran k-d h2tb llclS rl~ iil,f in '.2()0lJ 
• lX.' J\',;; ··n,n tr,1ry n,ndu<.i1)J"1 \,,1,. n,1\ ,,n\.' in, , ,r-rl·,·t. but unr-l•,1-..•11,1!,h ....,, · 

DA had 3 reasons to excuse one juror: 
O.rnghtt•r \\'Js ,·1tiim 11( Jl!t•mrt m(1!,:-.t,1t1,in 

• [xpt.'\l .Jtiun th,11 ,1t111rnl')'' ,,·11uld ,1,t pr1 ;(,_,._,i( >llJI!~ 

• Rcllt(tt1.nn· h• judgt' \1tlwr..;, O.i""-·d im Chfr•t ;.m f.ii th 

9th Circuit went th ro ugh Y£IY detailed <1nalysis 
Rc,1~in.; "l11~kJH~· impl,rn:.ibk" & "un~u11p11rh•d l,\. lhl· ll'(Prd ' 

• I 1r"-! tw1 i H'J'-un-. \\'l'fl' ffl' -IL'Xlu,11. rJi"'l'" inft'fl'nSl' th,11 linJ I 1-... ,11-..... , 1'r,·•l •.'\ l ;..1,1! 
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Corn arative Anal sis 
l'copk 1•. i_oma.,· (2010) 49 Cal. 4th 530 

Defc-ndant i, lll,1,k 

3 of 12 originJI rro:--pecti\'l' junlf ... \ \\'l"t' Bl,ick 

DA ~truck 1 B1~1rk Jnd 3 other~. thl'n .11..Y,·pted p,11wl _; tinw:--, 
then struck I 111,,,,. Black juror 

l\1ore jurors wen· calll·d t1nd D.i\ 1..·>..cu,cd J nt' h Bl,1ck jurPr--. 

Trial rourt t(,unJ a pn11w_(i1n1· sih,wing "bast.•d tll1 tlw 
numbt.>rs" 

Court should focus on pros1..'1."Ultlf rrl·Jil ... ilitv tor r.1c1..•-n1..•utr.1I 
explanations (pro-..et:utnr·~ c..k•nw,111t)r, ht•w rL•,i-,c11;,,hl1..• ... ,,,,1,111,1t11111.., ,,rl'. 

rommcm pr,1ct1i.:1....., 01 DA, h1,1I ~tr,1t1..1~,·) 

ComparativL' junH· analysis is but t.lt1L' !Orm of cirnnnst,1nti,1l 
l'\·idL~nce 

rt,r eJch e:xcusl'd juror, th1..•n· Wt'n' n•asrnb that distinguished 
thJt ittrt)r frnm ntl·wrs nnt ew-used 

"Peo le of Color" Not a Grou 
/lroplc l'. X,·11111,m C!00Q) 17b C.11.AppA'., 5-;"J 

. DA exercised .J peremptory d1,1IIL•ngL's 

• Defense raised nbjection, claiming all .J d1alk·nges 
had been USL'd against "pL•opk of color" 

. "People of cokir" is nnt a cogni,abk group 

Can't combine jurors to form om· class or group 

• No inferL•nce of discrimination from rL'cord 

. Defendant is white and not a nll'mber of any group 

• Excused jurors all sharL•d cnmmon characteristics 
• Young l'llllL~l' ~,uJenh; rd,11i, ·t•l\' nw,pt.•rtenled in lik 

• The 4 challenges not a complete record bv itself 
, l~~tl\lrl..._ l'\'l' r\'tlrn1i,:_ th.11 h.1p~•t.•1wd 

Statistical Anal sis 
People v. Garcia (2011) 52 Cal.4th 706 

Gender hic1s dllL')~l•d 

DA L'Xl'rcised iir~t 3 pl'remph,r~· rh.1llvngt.•~ .1g,1i11-.t ,, , 1nwn 

Caliiornia Suprl'tnl' Court affirrnl'd 

No prim.1 fociL' ca~L' bd~L·d on ~hL'L'I" 1nm1bl·r nl (h,1llcngl':-. 

~upn.•mc Court U~l'J. pL•rcent.1gL':-.: to rnnduct .m,1!_, · ... j.,_ 

\\'001!'11 n"llllf'rl'-l'\.i ~1' \, lll JUT\ rnni (..J:: 111 ;'1) 

7:",, ol l 1r ... 1 p,mel t.".ilkJ 1nt1i 1un L,n, \\t.·rl' \\1>tlll'II 1 l; 111 )") 

6.,<.;',',.of JUrtll.., Tl' m,11n1ng rn h11, .illt.;r1:l1,1lll·n~~l'"' \\"l'rt· \\ll !lll'll ( I ! 111 It,) 

DA u~t.•d lrnlv ~r .. ot d1.11!t•n~,..., .1g.m1 ... 1 \,onH.·11 (7 l1I I• J 

V.1~t m,1tor1I\' (S."~'\ ,) ol h n.11 rur, l\,i... lt'111.1lv ( l(l 11I l:) 

factor~: 
L l11m,1tt..' compo~i llon of jun· \\ ,b ~lrL-dorn1n,11l'h lt•rn,1lt' 

• h'.,•l ,1t1n•h r110 <.h"'l number <ll prO'-l'"l.:l1t1nn ..,lrikt>-. ll'-t.'ll ,1)-:,1111 ... l \\ollll'rl 
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Practical Tips 
Anticipate a W!i,·clcr chalk•ng,· 
Question jurors fully and careful I\· so ,is to elicit r,Kc'­
neutra1 jushficntions for every ch:1l lt.·ngl' 

Be consbten t 
Develop d issimi\Jrities 

Take good notes 
Ask court to make a record on the prim a foci ,· showing 
• Giving justifications first ½'ill rL':mlt in impl ied find111g 

State your reasons for challenges l'\'l'n if vou win tlw 
prima facie case (at break or aftt>r trial) 

Invite defense to do comparative• c1n,11ysis 
. It\ difficlllt to do first time on appeal b,bed on ,1 "c.1ld" rL'Cord 

Practical Tips (con't) 
Give mul tiple reasons for each d1,1llcngc 

But lw can:ful, if one rea:-:.(in i.-. pn'-tl'xtuJl, llwn inll'H'IKl' 

that olhert- are pre-textual ~b wl'll 

Keep a member of a cognizable group if possible 

Consider kicking off most hostile jurors fi rst 
. Befon) dden.~c f;tiins "L'\'idl'tKL',, f<.1r \'\·'ht•vkr ~ibjL•cti ,w1 

Make a record 
. Not everything is in transcript 

• Note final compo,ition nf jury 

If Wheeler violation found and juror is reseated ... 
Trv to get tlw pcrernptor)' challeng,· back 
Consider dis1niss & rt.>-file bdore jury b S\'\'Offt 
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Avoid Wheeler Objections 

• Might look bad to jury 

• Throws vou off 

• If sustained, you're in trouble 

• If not sustained, need to worry about 
appeal 

• May be reported to State Bar 

M.r. Whreler Con to Wa hington 
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Cognizable Groups 
• There must be an identifiable group distinguished on racial, religious, 

ethnic or similar grounds. (P v. Wheeler (1978) 22 C3 258, 276) 
• Protected groups: "race, national origin, ethnic group identification, 

religion, age, sex, sexual orientation, color, genetic information, or 
disability." (CCP § 231.5; Govt Code§ 11135(a)) 

• Defendant need not be member of excluded group. (Wheeler@ 281) 
Race 
• African-Americans (P v. Wheeler (1978) 22 C3 258) 
• Hispanics (P v. Perez (1996) 48 CA4 1310; but see P v. Gutierrez (2002) 28 C4 

1083, 1123 [Hispanic-surnamed jurors not necessarily Hispanic]) 
• Asian-Americans (P v. Lopez (1991) 3 CA4 Supp. 11) 
Ethnicity 

Americans (US v. Bauer (9th Cir. 1996) 84 F3 1549) 

Non-Cognizable Groups (Examples) 
• Poor people/ low income (P v. Johnson (1989) 47 C3 1194, 1214) 
• Less educated (P v. Estrada (1979) 93 CA3 76, 90-91) 
• Blue collar workers {P v. Estrada (1979) 93 CA3 76, 92) 
• Battered women (P. Macioce (1987) 197 CA3 262, 280) 
• Death penalty skeptics (P v. Johnson (1989) 47 C3 1194, 1222) 
• Ex-felons (P v. Karis (1988) 46 C3 612, 631-633) 
• Resident aliens (P v. Karis (1988) 46 C3 612, 631-633) 
• Naturalized citizens (P v. Gonzalez (1989) 211 CA3 1186, 1202 [but can't be 

pretext for challenge based on race/national origin]) 
• Insufficient English spoken (P v. Lesara (1988) 206 CA3 1304, 1307) 
• New community resident (Adams v. Sup. Court (1974) 12 C3 55, 60) 
• Men who wear toupees (P v. Motton (1985) 39 C3 596, 606) 
• Retired correctional officers (P v. England (2000) 83 CA4 772) 

• Irish/Italian-Americans (See 20 ALR 5th 398 at § 6) 
N t . 

1 
. . • Support jury nullification (Merced v. McGrath (9th Cir. 2005) 426 F3 1076) 

a 1ona onfil!l 
amed jurors (P v. Trevino (lg85) 39 c3 667) • People of color (as a group) (P v. Neuman {2009) 176 CA4 571) [but see 

Religion inclusion of "color" in Go~t Code§ ~1135~~) ~ff. 1/1/16] 
• Jews (P v. Johnson (1989) 47 c3 1194, 1217) • Obese_peop_le (~5 v. Sa~t,ago-Martmez (9 C'.r. 1995) 58 F3d 422) 

• But see P v. Martin (1998) 64 CA4 378 [permissible if valid reason related to • Non-His arnc w1th S arnsh surname P v. Gutierrez 2002 28 C4 1083 1122 

religion (e.g., Jehovah's Witness); US v. DeJesus (3rd Cir. 2003) 347 F3d 500 Requirements/ Rules 
[permissible for heighted religious involvement or beliefs vs. affiliation] • Wheeler/Batson objection may be raised by the defense or prosecution. (P 

Gender v. Wheeler (1978) 22 C3 258, 280-283, fn.29; see, e.g., P v. Singh (2015) 234 
• Women (P v. Garcia (2011) 52 C4 706; P v. Crittenden (1994) 9 C4 83, 115) CA4 1319 [against defense attorney]) 

Sexual Orientation • Objection must be timely (i.e., before jury selection completed). (P v. Perez 
• Gay & Lesbian (P V. Garcia (2000) 77 CA4 1269, 1272) (1996) 48 CA4 1310; P V. Scott (2015) 61C4363, 383) 

Disability • Single discriminatory exclusion is a violation. (P v. Fuentes (1991) 54 C3 707) 
• US v. Harris (7th Cir. 1999) 197 F3 870 [but permissible if disability would affect • Give your justifications even if prima facie showing is not made. (P v. Scott 

jury service (e.g., medication that causes drowsiness would interfere)] (2015) 61C4363, 388 (encouraged for appellate review]) 

Distrust of law enforcement Race-Neutral Justifications (Examples) Appearance; Demeanor 
• Negative experience1• 6 

• Relative in jail or prison2• 6, 17 

• Refused employment by police3 

• Ex-husband is cop15 

• Divorce with police officer3 

• Juror or friend/family arrested/prosecuted4• 6, 8 

• Relative involved with drugs8• 9 

Prior Jury Experience 
• Previously sat on hung jury1, 2 

• No prior jury experience5 

Occupation 
• Social worker1 

• Teacher9 

• Juvenile Counselor13 

• Tractor Driver9 

• Pastor18 

Limited Life Experiences 
• Single, no children5 

• Few ties to community16 

• Follower17 

Stupid • Unconventional appearance12 

• Ability to comprehend1• 4, 9 • Wearing "Coors" jacket9 

• Answered only 2 of 10 questions5 • Long hair, facial hair14 

• lnattentive10 • Weird, unusual15• 17 

• Inconsistent answers11 • Too eager13, 17 

Other • Soft spoken, reluctant, timid4, 17 

• Views on death penalty6• 7 • Frowning, hostile looks6• 8 

• Rely too heavily on experts6 • Emmotional6 

• Late/tardy17 • Defensive body language15 

• Close-mindedness6 • Overweight15 

1) P v. Turner (1994) 8 C4137; 2) P v. Farnam (2002) 28 C4107; 3) Hayes v. Woodford (9t h Cir. 2002) 301 F3d 1054; 4) P v. Arias (1996) 13 C4 92; 5) P v. Perez (1994) 29CA41313; 6) P v. Gutierrez (2002) 28 C4 1083; 
7) P v. Williams (2013) 56 C4 630; 8) P v. Dunn (1995) 40 CA4 1039; 9) P v. Barber (1988) 200 CA3 378; 10) US v. Power (9th Cir. 1989) 881 F2d 733; 11) P v. Mayfield (1997) 14 C4 668; 12) P v. Ward (2005) 36 C4 186; 
13) P v. Ervin (2000) 22 C4 48; 14) Purkett v. Elem (1995) 514 US 765: 15) P v. Johnson (1989) 47 C3 1194: 16) Rice v. Callins (20061546 US 333: 171 P v. Duff (2014) 58 C4 527: 18) P v. Semien (20081162 CA4 701. 
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Seminal Cases 
P v. Wheeler (1978) 22 C3 258; Batson v. Kentucky (1986) 476 US 79 

3 Prong Test 

1. Party objecting to challenge (defense) must make a prima facie case 
• Showing that the totality of facts gives rise to an inference of 

discriminatory purpose 
2. If prima facie case shown, burden shifts and party (DA) must explain 

adequately the challenge 
• Offer permissible race-neutral justification 

3. Court then makes decision 
• Whether party objecting (defense) has proved purposeful discrimination 

(Johnson v. California (2005) 545 US 162, 168) 

Burden of Proof 

• Defense has ultimate burden of proof. (Gonzalez v. Brown (9 th Cir. 2009) 
585 F3 1202, 1207; Purkett v. Elem (1995) 514 US 765, 768) 

• Defense must show purposeful discrimination by a preponderance of the 
evidence. (P v. Hutchins (2007) 147 CA4 992; Paulino v. Harrison (9th Cir. 
2008) 542 F3 692, 703) 

• Consider totality of circumstances. (P v. Lenix (2008) 44 C4 602, 626) 
• Presumption that challenge is proper. (P v. Neuman (2009) 176 CA4 571) 

Rebut Prima Facie Case (1st Prong) 
• Whether members of group discriminated against were challenged/excused 

by defense. (People v. Wheeler (1978) 22 C3 258, 283) 
• DA passed with excused juror on panel. (P v. Williams (2013) 56 C4 630) 
• Whether jury includes members of group discriminated against (P v. Ward 

(2005) 36 C4 186, 203) 
• Did not know juror was member of group. (P v. Barber (1988) 200 CA3 378) 
• Admit mistake (if error). (P v. Williams (1997) 16 C4 153, 188-190) 
• Justify prospective challenges before you even make them. (US v. Contreras 

(9th Cir. 1988) 83 F3 1103) 
• Challenge of 1 or 2 jurors rarely suggests a pattern of impermissible group 

bias. (P v. Allen (2015) 237 CA4 971, 978) 

Justifications (2rd Prong) 
• Justification need not support a challenge for cause. (P v. Thomas (2011) 51 

C4 449,474) 
• "Trivial" reason (if genuine) will suffice. (P v. Arias (1996) 13 C4 92, 136) 
• Reasons must be inherently plausible & supported by record. (P v. Silva 

(2001) 25 C4 345, 386) 
• Must state reasons for each challenge. (P v. Cervantes (1991) 223 CA3 323 

["I don't recall" fatal]; but see Gonzalez v. Brown (9th Cir. 2009) 585 F3 1202 
[based on totality of circumstances, " I don't recall" not fatal]) 

• Could be combination of factors (change in dynamic of jury, change in mix 
of jurors, number of preemptory challenges left, etc.). (P v. Johnson (1989) 
47 C3 1194, 1220-1221) 

• For each excused juror, must identify characteristics in support of decision 
to excuse them. (P v. Cisneros (2015) 234 CA4 111, 121) 

Factors in Court's Analysis (3rd Prong) 
• Statistical evidence (percentage of jurors excused, remaining, etc.). (P v. 

Garcia (2011) 52 C4 706, 744) 
• Comparative analysis (see box below). 
• Disparate questioning (court looks at differences in the way questions were 

phrased to different jurors). (Miller-El v. Dretke (2005) 545 US 231, 254) 
• Historical evidence of discrimination (by individual prosecutor and/ or 

office). {Miller-El v. Dretke (2005) 545 US 231) 
• Credibility of prosecutor. (P v. Williams (2013) 56 C4 630) 

Comparative Analysis 
• Side-by-side comparison of jurors who were struck vs. jurors serving. 
• If DA's proffered reason for striking juror applies just as well to an 

otherwise-similar juror, that is evidence tending to prove purposeful 
discrimination. (Miller-El v. Dretke (2005) 545 US 231, 241) 

• Comparative juror analysis is but one form of circumstantial evidence that is 
relevant, but not necessarily dispositive. (P v. Lomax (2010) 49 C4 530, 572) 

Remedy 

• Traditional: mistrial • draw an entirely different jury panel and start 
selection anew. 

• Other alternatives (need consent of aggrieved party) : disallow 
discriminatory challenge and reseat wrongfully excluded juror; monetary 
fines; allow aggrieved party additional peremptory challenges. (P v. Willis 
(2002) 27 C4 811; P v. Mata (2012) 203 CA4 898 [Def's personal waiver]) 


