
THE ART AND SCIENCE 
OF JURY SELECTION 

SUSAN PRICE 
ASSISTANT HEAD OF COURT 

ORANGE COUNTY DISTRICT ATTORNEY'S OFFICE 
(714) 347-8718 

THE BASICS 
CCP §§ 223, 226, 231 

• Volr dire should be conducted In open court with other 
prospective j urors present 

- Judge conducts initial questioning 

• Court may ask questions submitted by parties 
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• Defense usually has first turn to question and challenge for 
cause- Judge may limit time for questioning; 

DA then questions and challenges for cause; 

DA exel'c lses first perempto1·y challenge , then alternate with 
defense 

• Additional juro1s are called as needed and the p1·ocess 
continues 

• When each s ide passes consecutively, the Juty shall be sworn 

Cause challenges must be made prior to peremptory 
challenges 

Challenges m u st be made before jul'y is sworn 

FOR CAUSE CHALLENGE 
CCP § 225(8)(1) 

• Un l imited number (each side) 
• General disqualification 

Lack of any qualification prescribed by law 
• Doesn't speak/understand English, convicted fel on, 

non-resident, etc . 
• Implied bias 

Blood relation to any party, victim, witness. etc. 

• Involvement in pt ior case 
Any interest in outcome 

• Actual bias 
State of mind preventing Impartiality 

Focus of voh dire questioning 
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PEREMPTORY CHALLENGE 
CCP §§ 225(8)(2) / 231 

limited number 
Gene rally .10 pe r side 

6 1f m ax1n1um p un ishment IS 90 d a) 5 (e g PC§ 4 15) 

• 20 if life or OP c u e 

Alternates 
Sa me number as alternative j urors calle<I (CCP § 2 34) 

• Multiple defendant cases 
DefenH gets 6 1 0 or 20 chal lengujorn tly(per above g u,deHnes) 

Each defendant gett. S 1nd1v1dual ch3!1engu 
DA ge1s same am o unt as 1ota l d efense challenges 

E g 3 co-D non-llfe cue IOA ce t :i. 25 ,ho1lle nce -s (1 0 • 5-t5-t 5)J 

Ca n be used for any r eason 
Can be based on 1nst1nc1 o r gut feeling 

M ay not exclud<- membe rs of a cogmzable g rovp bned on g roup bla, 

YOUR GOAL IN JURY SELECTION 

Build rapport 

Establish credibility 

Pick a jury that will convict 

Establish a relationship: 
Jury selection is nothing 

more than forming 
connections 
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TRADITIONAL HUMAN CONNECTION IS 
GETTING LOST 

WE ARE ALL GUILTY OF IT 

Good n,gh! 

Me too I kwe you 90 
mucllbette<. --

Mtiii'Ft:f 
Noooooo I .... you 
rnoe- .. 

0 

(MOST) IMPORTANT PART OF YOUR TRIAL 

• Jury selection is the time where you set the tone for X9..Y..[. tria l. 

• Different styles determine the mood in the courtroom: 
Judge' s personality: 

Attorney personality: 

Formality of the courtroom; 

• Your pet sonal connect ion style is the fit st step In forming your 
relationship with the jurots. 

your confidence; 
• your comfort in the space; 

Your interest in this process 

9/ 29/ 2015 

3 



WHY DO YOU NEED TO BUILD RAPPORT? 

What makes people open up to you? 

You have a short period of time and you 
want your jurors to tell you (or show you) if 
there is anything that will keep them from 

voting guilty in your case. 

SHORT TIME TO GET TO KNOW SOMEONE 

• What are the common things you see/ do in getting Jurors to open 
up and talk to you'> 

Small talk 

• Soothing tone 

Analog ies and Metaphors 

• Storie s 

Humor 

It potential juror fee l hke i t's abrupt or an mterrogation, you will jl;et one word 
answers that won't h elp you 

These are all $Ubtle effort s to connect with other pe ople , 
make them comfortable and encourage them to open up 

START A CONVERSATION 

• This can be a difficult skill. once you mttster it , you can use It 
anywhere ; 

• Statt by c1eatlng a friendly/ approachable vibe; 

• Engage the person your talking to by showing authentic 
curiosity; you want to ask open ended questions; 

• Oe\o' elop some .. conversation starter• particular to your case; 
don't be tied to a memorized set of themes for jury select ion; 

• In order to effectively start a conversation with your Jurors you 
need a combination of friendliness. curiosity, and 
authenticity. 
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WHAT 00 YOU KNOW ABOUT THEM? 

• You may not know much about these people, thei r 
background, the ir lives, but ... 

• Everyone in your jury pool is human. 

• Most humans share many emoti onal triggers. 

COMMONALITY 

• Meaningful commonalities connect people; 

• You can connect with them in a general, "we 
are all part of the same community" , rather 
than personal way; 

• Use real life scenarios and examples when you 
begin to introduce legal concepts. 

• "Oh Please" example• circumstantial evidence. 

HOW DO YOU BUILD RAPPORT IN A 
SINCERE WAY? 

• Prosecuto rs are presenters We present a theory to an audience W e 
are public speakers 

• W hat Is the most eff ective w a~· to commu nicate with your Jury pool? 

• In t erms of communica t ing f eelings and attit udes, resea rc h st udies 
have concluded: 

• 7% of message pertaining to f eelings and attitudes Is in t he w o rds t hat 
are spoken. 

38% of message pertaining to feelings and attitudes Is paralinguistic (the 
way t hat the w ords are sa1d) 

• 55% of m essage pertaining to feelings and attitudes Is m f acia l 
e.11.presslon 

jM• hr• ti,. n A (1~811 S11• nt m • U • CH lll'lpli.:tt comm11n,u11on ol • fflOIIOft • • nd • U IIUd•• ll• JmoP!I 
C,1 W•dn,oflft ( Cur<e ntl~ dt• t flbuted bt , 1bu: Melueb,en eme +I e n>Oke eJ COM) 
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EYE CONTACT 

" The movements of your eyes, mouth, and facial muscles can build a 
ronnect1on with your Jury Alternatively, they can undern1 Ine your 
every word. 

a Eye contact 1s the most important element In this process. No part of 
your facia l expression Is more important In cornrnunicatlng sincerity 
and cred Ib1lity . 

1111 Nothing else so di rectly connects you to your Jury 

.. Effective p1esente1s engage one p•uson at d time , focu"ling 
long enough to complete i'I natural ph1a ec and watch it sink m 
for a moment This level of focl!9 can rivet the attent I01. of a 

room by drawing tht eyes cf each momboI o f the audlenee ~rnd 
creating nahual pauses between ph rnses . The pau~es not only 

boost attenhon, but alno c-ontribute s1gnlf 1cantly to 
comprehen~io11 unc! retention by atlowine the listener time to 

p1 ocess the message " .......... 0 1u , .~ . ,.,1o. , •~• , .. 1o11c · ~• · " •~• <u o 

WHAT DOES YOUR BODY LANGUAGE SAY 
ABOUT YOU? 

• Hands: They don't belong 1n your pocke ts or folded across your chest 
ei t her or held behind your back Use them•to help emphasi1.e a point, to 
express emotion an<l to engage your Jury. 

• Gestures: Most people have a gesture at theH dispo sa l that suppor t!> 
c ommon words It' s a universal way of connec ting with other people : 

• Stance, don' t hide behind t he podium. 

• Notes, l eave them on the podium, come back if you nee d t o 

" Comf ort m the courtroom, this is •your" case, feel comfortabl e in the 
space: 

• Especially when you go up against someone who JS more experienced 
Example 

• Be natural. 

AMY CUDDY VIDEO 
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IT'S SOMETHING YOU WILL WORK ON 
FOR THE REST OF YOUR CAREER 

"Tiny Tweaks = Big Changes" 

Am , Cuddp TtO hlk 

ht1p J/WWW l •d c;om; alk 1•m\_tud,11_io11f_body_f• n,u• t•-·"•P••-"' ho_ro11_ ••• hl m l 

YOU HAVE TO BE COMFORTABLE IN THE 
SPACE 
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When your audience 
feels an emotion, they 
are motivated to act. 

WHY IS IT IMPORTANT TO BUILD 
CREDIBILITY FROM THE BEGINNING? 

If they trust and respect you , they will follow 
you. 

Your demeanor, your words and your 
relationship with them will carry through to 

the verdict and sometimes even after 

DO YOU LOOK THE PART? 

• What is the message you are conveying in your 
appearance? 
" Stune your shoes; 

Wear a suit, doesn't have to be expensive to look put togetherj 

• Clear your work space; 

• Be on time; 

• Professional; 

II they like how you look , and how you present yourself. 
they will trust that you know what you are talking about. 
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You can begin to subtly introduce 
your theme in opening because this 
is the time that you are developing 

your relationship with them. 

In closing, you can remind them of 
that 
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THINK ABOUT THE CALCRIMS THEY WILL 
BE GETTING 

• Defenses 

• Witness issues (uncooperative, d iscrepancy 

• Circumstantlal evidence 
• Group crimes 

• DV 
• Testimony of single witness 

• Voluntary intoxication 

• What other themes do you often see? 

THEMES TO INTRODUCE IN VOIR DIRE 

• Think about the weaker aspects of your case and 
tou ch on them in jury selection so that you can 
highlight In closing: 

I I 1101 t • I U O f I • I 

• When you In tro.duce t heme s: -how- a,e .. theyreactrng to 
_ t~e conc~_Pt_s that you are intr-~ducrng? 

a g ri . 

Can you follow the law, 

• TV shows- set the expectations by high lighting this is 
real life. 

• Direct/circumstantial evidence. Example. 
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GROUP CRIMES 
CALCRIM 401- AIDING AND ABETTING 

• A pe rso n may b e gu ilty of a crim e In two ways . One, he or 
she m ay have d irectly committed the crim e . I will call that 
pers on t h e perpetrat or. Two. he or she m ay have a ided and 
abetted a per pet rator, who d irectly commit t ed t he cri m e. 

• A porun I• 1ullty of• crim e whothor ho committed It 
per• on•IIY or aided and abetted th• perpetrator. 

MOTIVE 

• The People are n ot requ ired t o p tove that the defen dan t had 
a m ot ive to com m it t he crime ch arged . P. 31 

Having a mot ive may b e a f actor tending to s how tha t the 
defendant is guilty. Not h avi ng a m otive m ay be a facto1 
te nd ing to s ho w t he d efenda nt i s not gu i lty. 

• The motive 1s this case is to steal a nd to k i ll a man who was 
insulting h im . 

• He may not h ave gone over there to s teal, but at s ome point , 
he did . 

COMMON DEFENSES/ LESSERS 
HEAT OF PASSION 

It is not enough that the defendant simply was 
provoked. The defendant is not allowed to set up his 
own standard of conduct. You must decide whether 

the defendant was provoked and whether the 
provocation was sufficient. In deciding whether the 

provocation was sufficient, consider whether a person 
of average disposition, in the same situation and 
knowing the same facts, would have reacted from 

passion rather than from judgment. 
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SELF DEFENSE 

• : The defendant Is only allowed to use """1 

• T that amount of force that a use of 

d ,,.a.,.. Plf'IQII would believe is et ; 
• A ably 

" necessary In the same situation. 

WITNESSES ISSUES 

You can decide if they lied and 
what you want to do with that 

information. You can accept the 
part you think is true and Ignore 

the rest or Ignore the testimony all 
together. 

LEGAL CONCEPTS: 
SECOND DEGREE MURDER: 

IMPLIED MALICE 

Implied Malice: 

1 The defendant intentionally committed an act; 
2 Th e natural and probable consequences of the act 

were dangerous to human life; 

3 At the time he acted, he knew his act was 
dangerous to human life; and 

4 Deliberately acted with conscious disregard for 
human l ife. 

I· No lnt!:nt 12 kill js nm~i. I 
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CALCRIM 224 

• Before vou mav relv on ci rcumstant ial 
e~ 
m 
re 
ci 
d• 
m 
ci 
re 
in 
a 

However, when considering 
circumstantial evidence, you 
must accept only reasonable 
conclusions and reject any 

that are unreasonable. 

You are not simply 
looking for twelve fair 
and impartial jurors. 

PICK JURORS WHO WILL CONVICT 

u 

or 

se 

t 

11 Ultima tely, you want j u rors who have no he sitat ion rejecting 
t he unre asonable and convicting; 

• You want to m a ke sure the re a r e no biases, obvi ous 01 not, 
t hat wil l keep them from convlct ine:. 

11 Do you re l y on stereotypes? Do you t rust you1 gut? 
Kick them if th ey are an o bvious j uror that you don 't want: 
Don' t w aste time with quest ions; 

• Ca n t his j uror g et along wi th everyone e lse? Too "over-the- top" 
on Issues, either side. 

• Nonverbal cues . 

,. Normal, regular p eople? 

Don' t play games with your challe nges. you might get 
sul'prlsed and stuck with a jury you don' t li ke. 

1111 Oc- tl r c1, _e11 io_u may be tJ r•~._St'll' on Y.!>Y ' ga_ma_; 
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HOW DO YOU KNOW WHO WOULD BE A GOOD 
JUROR FOR YOUR CASE? 

; Advocate (1-5) Movie CLIP - Jury Selection (199. 

It all comes down to 
whether or not you 
"connect" with the 

person. 
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