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WHAT IS THE WHEELER/
BATSON RULE?

Since 1978, attorneys in California have
been unable to exercise peremptory
challenges based on their belief that certain
individuals are biased because they are a
member of a specific racial, ethnic or
religious group. (People v. Wheeler (1978)
22 Cal.3d 258, 276).

In 1986, the U. S. Supreme Court held that
jury challenges based on group bias violate
the Equal Protection Clause of the
Fourteenth Amendment. (Batson v. Kentucky
(1986) 476 U.S. 79, 89 [106 S.Ct. 1712, 90
L.Ed.2d 69].)
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For Wheeler/Batson to
apply the juror being
excused must be from a
"cognizable group".

CCP section 231.5
(amended effective e
1/1/16) lists the groups. Sansiens
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- Race

« National Origin

« Ethnic Group identification
+ Religion

+ Age

» Sex

- Sexual Orientation

» Color

- Genetic Information

- Disability

#—
v Non-Lognizable Liroups

« Poor people/low income

- Less educated

« Blue coliar workers

- Battered women

+ Death penalty skeptics

- Ex-felons

+ Resident aliens

- Obese people

» Non-Hispanic with Spanish surname

+ Naturalized citizen (watch out for
national origin)

« "insufficient” English

« New community resident

- Strong law and order believers

+ Men who wear toupees

- Retired correctional officers

+ People who believe in jury nullification

+ People of color /
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Pop Quiz re Cognizable

Class

Is a white male a member of a
cognizable group?

Transgender people are not
a protected group for
purposes of Wheeler/Batson,
under California law. True/
False

True. under the new CCP 231.5

‘genenic Information” 1S a
Cognizable group

N
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Pop Quiz re Cognizable

Class

Can you excuse a juror due to
religious affiliation?

The party objecting must be in
the same class/group as the
jurors being excused. True/
False.

THE PROCESS

The process is triggered by
either side objecting. The
court can also initiate an
inquiry, but this is very rare.

The procedure is as follows:
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“[I]t is necessary that a Wheeler objection be made
at the earliest opportunity during the voir dire
process,” and an objection first raised after the jury
and alternates have been sworn is

untimely.” (People v. Perez (1996) 48 Cal.App.4th
1310, 1314.) If the parties have accepted the jury
panel, but while selecting alternates a Wheeler/
Batson objection is made, the issue is reopened not
only as to alternates but as to how the party
exercised their peremptories for the seated panel
members. (People v. Gore (1993) 18 Cal.App.4th
692, 703.)

1. Party objecting must
make a prima facie case
(show that the totality of
facts gives rise to an
inference of
discriminatory purpose)
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Step I- Prima Facie case

Based on Totality of
circs. Consider:

» Whether members of the group
dismissed challenged by the
defense.

- Whether Jury includes members
of the group dismissed.

- Did you know the person was a
member of the cognizable
group?

//
Pop Quiz re Prima Facie

case

Is the dismissal of one juror
enough to qualify for Wheeler/
Batson challenge?

i singie peremptory challenge of

There is a presumption that a
peremptory challenge is
improperly made. True/False

(1989) 21 al Anp.3d

2. If a prima facie
case Is sown, burden
shifts and party must
explain adequately
the challenge (offer
race neutral
justification)
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Step 2: Defending your
peremptory challenges

Your credibility is the key. Credibility can
be measured by prosecutor's demeanor,
how reasonable the explanations are,
common practices of the DDA or trial
strategy. People v. Lomax (2010) 49 Cal.
4th 530

genuing
Reason must be plausible and supported

by the record; make sure you ask
questions to justify your basis for the
challenge.

You must stat for each

el {10 tak Intell
Must have race neutral reasons for the " A
challenge. Cl
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» Usually will have a
combination of '
factors, which is  qg
okay.

- Change in
dynamics of the Q
jury. &
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Negative experience with
law enforcement:

- Relative in jail/prison

- Prior arrest/conviction

- Divarce with police
officer

- Family/friend
prosecuted by the DA's
office



Intelligence:

- Ability to
comprehend the
instructions/
guestions

- [nattentive

Appearance/Demeanor:

« Unconventional appearance,
long hair, unusual facial hair

- oo eager

- soft spoken

- frowning

+ weird looking

- rolling eyes

+ overweight

- reluctant/timid

« frowning

- defensive body language/
posture

- Occupation

- Limited life
experience

- single/no children

- Few ties to the
community

- Prior jury
experience/hung
jury



3. Court then makes
a decision.
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( Step 3: Court’s Analysis

Comparative analysis: If the reason for kicking
a member of a cognizable group could apply just
as well to any other juror, and that other juror is
permitted to stay, that could be evidence tending
to prove purposeful discrimination.

Statistical Analysis: What percentage of those
challenges are of that group, how many sitting
jurors are of that group, what percentage of the
panel is of that group?

Disparate questioning: Were questions posed
differently to the different groups?

Remedies

1. Dismiss the entire panel and
begin anew;

2. If the moving party agrees,
the court may reseat the
dismissed juror;

3. If the court warned the
attorneys about Wheeler/
Batson before jury selection,
the court may impose
monetary sanctions;

4. The court may grant the
moving party additional
peremptory challenges.
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. Practice Tips

1 challenged. don't panic. Allow
ing party to make a poima facie.

Lout your ustficauon unti the
& made a record on the prima,
wing

urt rules there was no prima

g ack o sty - Be consistent

ion &t & later ime in orgder (o

+ your jusilication for appeal § Take notes and keep
them in your file
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GG

postal worker

M- therapist
4-4,6,9, 12

brather in prison
Doesn't trust the police
ne eye contact

121

GG

postal worker

M- therapist
4-4,6,9,12

brother in prison
Doesn't trust the police
no eye contact

o If you get challenged, don't panic. Allow
the moving party to make a prima facie
case.

Don't set out your justification until the
court has made a record on the prima
facie showing.

If the court rules there was no prima
facie showing, ask to state your

justification at a later time in order to
preserve your justification for appeal.



"OBJECTION, WHEELER/
BATSON"




([133n1em jeuossad s 33a] 868 vvD £0Z (2T0Z) DIOW A d ‘T8 ¥ £ (200T)
SIIIIM ‘A d) 'sa8uadjjeyd Azo1dwasad leuonippe Aped pansu88e mojje ‘sauly
Aserauow ‘oanl papnpaxa AjnjSuoim jeasas pue 33uajjeyd Asoreunwnidsip
Mmoj|esip :(Auied paaan88e jo Juasuod paau) saaneusaye 140

"MaUe u0I1}23|3s

Hejs pue |3ued Ainljuaiayyip Aj31nua ue meup ¢ |euasiw :jeuoiipes )

Apawiay

(225 “0€S 2 6% (0T0Z) Xowo7 A 4) "aAnisodsip Ajl1ess323U 10U INg ‘JueA3ja
SLIBY} 92USPIAS [BUBISWINDII JO W10 U0 INq SI SisAjeue Jounf aAnesedwo)
(T¥Z ‘T€T SN S¥S (S002) 341340 " (F-42)1) "uonRUIWILIISID

Iny@sod.ind ano.d 03 Suipual 3duapIA3 I Jey) ‘Joanl se|iwis-asimiayio

ue o1 |jam se 1snf sandde Jounl Supjuis 104 uoseas paiayjosd s,yq 4

“8uUIAIBS s10.n[ “sA }IN13S 319m oym sioun( 40 uosuedwod apis-Ag-apis

SisAjeuy aAneiedwio)

L]

(846 'T£6 ¥V L£Z (STOT) U3jIv A 4) 'seiq
dnoJ8 s|qissiwaadwi jo uialied e s3sa88ns Ajaes siounl z 1o T Jo @8u3jjey -

(E0TT €4 €8 (86T 41D u6)
$D1343u0) “A §1)) ‘WY YEW UIAS oA 31043q sadua)jeyd aaidadsosd Apsnr .
(06T-88T “€ST ¥ 9T (L66T) SWOUIM A d) (40113 1) YRISIW YWPY .
(8¢ €¥2 007 (886T) 429408 A 4) "dnois Jo 1aquiaw sem Joun[ mouy 1ou pig «

(€0Z ‘98T ¥ 9€ (5007)
P40 “A d) 1sulede pajeurwidsip dnous jo siaquiaw sapnpul Aunf 19Y1aymM .
(0€9 ¥D 95 (£10Z) swollm A 4) "|]aued uo Josnf pasnaxa yum passed yq .
(€87 ‘85T £ 72 (8L6T) 49/22yM A 3]d0ad) "asuasap Aq
Pasndxa/paguajieyd a1am ysuteSe pajeuswidsip dnoss jo Slaquiaw JaYl1aym .

(3udid sT) 35€] a13€e4 ewilig InNqay

(145 ¥v2 94T (6002) uownap ‘A 4) “13doud si asuajjeys 1eyy uondwinsaid .
(929 ‘209 ¥ ¥¥7 (8002) X1ua7 A 4) "Sa2uBISWNIAI JO AY|€10) JAPISUOT .
(€0Z ‘269 €4 TvS (8007
1D Yi6) UOSLLIDH A 0ulinDd ‘766 tVD LYT (£00Z) SUyainy d) "90U3PIAS

(0€9 ¥2 95 (€T02) swoim A 4) “10133501d J0 AMjIqIpaID)

(T€Z SN svS (S002) 231240 A [3-43))1) “(391340

40/pue Jo1ndas0.d |enpiaipul AQ) UOIIBUIILIISIP JO 32UBPIAD |e21101SIH

(PST ‘T€Z SN SS (S00T) 243240 A [3-43)11A7) *(s104n[ Juasagp 01 pasesyd
31am suolsanb Aem ayy ui saoualayp 1e $300j 1no2) Suluonsanb ajeledsiqg
‘(mojag xoq 23s) sisAjeue aapesedwor)

(v¥L ‘90L ¥2 25 (1107) 12409

‘Ad) '(*233 ‘Buiuiewal ‘pasnixa ssoun( jo a8ejuadisd) aauapins jeaNISIIeIS

(8uoig pag) siskjeuy s,3ano) Ul sioeyg

(TZT ‘TTT v¥D vET (STOZ) S0saus/) A 4) “widy) 3snaxa o)

uoIs13ap 40 Joddns ul s31sB1IeIRYD AJIIUBP! ISNW ‘Jounf pasnixa yoea Jo4
(Tzz1-0221 ‘v61T €I LY

(686T) uosuyor A ) /(018 Yy3| saduajjeyd Asoydwaaud J0 J12quinu ‘siounl jo
Xiw ut adueyd ‘Aunl Jo JjweuAp ul a8ueyp) sio3oey 40 uoneUIqwod agq p|no)
([le3ey y0u je231 3, uop |, ‘s93ueISWNIID Jo AYjel0) uo paseq]

C0TT €4 585 (600T 1D y16) uMoug A 23[zU0Y 335 INg ‘[[eley |83 3,uop |, ]
€ZE €YD €22 (166T) s23U0A13) A ¢) "a8ua)||eyd [IES Joj Suoseas aels SN
(98¢ ‘sv€ ¥ sz (1002)

DAJIS A d) "p40231 Aq pauoddns g ajqisnejd Ajzuasayu 2q 1shw suoseay
(9€T '26 ¥D €T (966T) S0LY A d) "2a1ns [|m (3uINua8 j1) uoseas einwy,,
(viv ‘6vv 2

16 (TT0Z) sowioy] °A 4) “asned 1oy a8uajjeyd e poddns Jou paau uonedIsNf

[Suo.d ;,z) suonesaynsny

Y1 Jo 3ouesapuodaid e Ag uoneulwnidsip |nyasodind Moys Isnw 3suayRq .

(89£ ‘S9L SN ¥TS (S66T) Wa(3 *A 13ayind {2021 ‘20ZT €4 58S
(6002 41D 16) umoug A z3jpzu0D) Jo0id JO uaping ajewi}n sey asuajaq s

jooig jo uaping

(89T ‘29T SN S¥S (S002) pIUIOfij0) *A UOSUYOF)
uoneulwLdsip |njasodind panoud sey (3suayap) uidalgo Aped J2Ylaym .
UoISIIap Sayew uayl uno) ‘g
uonedxynsnl jesynau-ade. sjqissiwiad 4340 .
98uaj|eyd ay1 Ajaienbape
uredxa 3snwi (yQ) Aured pue syiys uaping ‘umoys ased apej ewpd §| 'z
asodund Asoreurwiiasip
JO 20uaJ3jul ue 0] 3su S3AIF s10e4 JO ANIje10] By} Jey) BuImoys .
9sed aey ewiid e xew isnw (suayap) adua|eyd o3 Sudalqo Auey 1

1591 Suoig ¢

64 SN 9LY (986T) Ay2nuay A uosiog ‘85z €3 TZ (8L6T) 19123YM A d

S9SE) [eUIlaS

S102/21/8 ®
92110 s,Aaui00y 121151Q AJuno) a8uelg

UBLWISaN 120y vYaa4s

apINY uosiog [ 13[aaym




"TOL vvD 79T (800¢) Ueiwas "Ad (8T -LZS ¥D 85 (¥10C

‘98T ¥ 9€ (S00Z) P40 A d (ZT ‘899 ¥D ¥T (L66T) PIBYADN A d (TT ! mmn PZ4 188 (686T 11D :umtm..som "A SN (0T ‘8LE £VD 00T (886T) 429./08 A d Am 6E0T #VD OF (SB6T) uUNg A d (8 '0E9 ¥I 95 (ETOT) swolim Ad (L
‘€80T ¥ 82 (2002) 224421109 A d (9 ‘ETET VD 6Z (V661) 22494 ' d (S '26 ¥ €T (966T) S0MY A d (¥ '#SOT PEA TOE (Z0OT 11D 6) PI0Jpoon A SaADH (€ {L0T ¥ 8¢ (200Z) woulod ‘A d (Z 'LET 1D 8 (REET) JaUinl ‘Ad (T

4SSOUP3PUIW-ISO[D o
sApielfeie] .

s1IYSIBMIBAQD
c98endue| Apoq aaisuajeq .
5lEUOIIOWWT « 9S1adxa uo Ajiaeay 003 Aj3Y .
29500] 3|1Isoy ‘BuluMOlS 9h1euad yieap uo smaip
/1 pPIWN quedNjRa ‘uddods 3OS . FETo)
1 cr498e2 00) . [1SIOMSUE JUDISISUODU| »
/1'51/BNSNUN ‘PHSAA - oreAlIUSLIBU] .
pdiey jeney ‘aiey 8uoq . csuonsanb QT Jo Z Ajuo palamsuy .
s1ayael s100), Bulieap 6 v TPUaYaIdWod 0} AY|Iqy »
;192ueieadde |euonjuaauodun . pianis

orANUNWWOD 01 5313 M3] »

(149MO|[0] . ¢@ouauadxa Ainlioud oN .

z¢ANl Buny Vo 1es AISN0INRId «
SUsIp|Iya ou ‘sjduIs .
Saouaniadx3 a7 paywn
grdoised .
cI9ALIQ J03Rl] .
¢740[3SUNOD BJIUBANT »

2Juauadx3 Aunr Jolid
¢g58NJP YUM PIA|OAUL BAIIRIDY
g9 $PRIN29501d /paisalie AjiLe)/pualiy 10 JOINS .
£19213J0 32110d YIM 3210AIQ
¢dod sl pueqsny-x3 .

gioYIBIL - ¢@0110d Aq JuawAojdwa pasnjay .
49}JOM |BIDOS . 11 9z40sid 10 jiel ur saneRy .
uonednaog g-792UaLIRdXD BAIlRSBN

Joueawa( / sduereaddy

(S9|dwiex3) suonesalyisny [elINaN-39ey

JUSW32I0jUa Me[ JO 15nI3sIg

([ma1na1 a1ejjadde 1oy padeinodud] g€ “€9¢€ ¥D 19 (ST0T)
17035 *A d) ‘apew jou s| Suimoys aiaey ewrad 1 usaa suonedsnianoA amo .
(£0ZL €D 1S (T66T) S31uany ‘A d) "UOIIBJOIA B SI UOISN|IX AJojeuruniosip s(8ulg
(€8€ ‘€9€ ¥D 19 (STOT) 13095 ‘A d ‘OTET ¥V 8% (966T)
22134 ‘A d) *(pa19)dwod uoi1d3|as Anl aiojaq “a1) Ajpwiny aq 3snw uon3(qo -
([Asuio11e asuajap Jsuiede] TET VD
Y€T (STOZ) YbuIs ‘A d “8'a ‘335 ‘e Uy ‘€87-087 ‘8ST €I TT (8L6T) 43/2aym
n: .co_u:ummo.a 10 asu=jep mr_u >n_ vmm_m._ wn Aew :o_uum_no :oﬂmm\gm_mmsg .
s9|ny / sjuawialiinbay

e e e W A, S it e SR S A e T ISR R TR

ZC1T ‘€80T ¥ 8T (2002) 2314311n9 A d) swieulns ysiueds yHm dIUedsiH-UON «
(zzv PE4 85 (S66T "11D y16) ZauiDN-06013UDS A 5N) 3jdoad 3saqQ »
[9T/T/1 ‘42 (e)SETTT § @poD A0 Wi ,10]0I,, JO uoISndUI
995 1nq] (TS ¥V 94T (600Z) ubwnap ‘Ad) (dnoi3 e se) 10j0d Jo 3|doad »
(9£0T €4 92t (S00T 41D }6) Y1049 *A pa2iaj) uohieatylinu Aunl poddns «
(zLL PV £8 (000T) pubibu3 'A d) 1301440 |EUOIIIDII0D PRINIBY «
(909 ‘965 €D 6€ (S86T) UOLION ‘A d) $99dN0) JEIM OYM UBIN »
(09 ‘SS €D 2T (¥£6T) 24n0D “dns A SWDPY) JUSPISII AJunwiwod MaN «
(LOET ‘YOET €VD 90T (886T) 04DS3T ‘A d) usyods ysi3uj Jusndiynsu| «
([wiSLi0 jeuoiieu/adel uo paseq a8us)|eyd 1oy 1x312.d
aq 1,ued Ing] ZOZT ‘98TT £V T1Z (686T) 23j0ZU09 "A g) SUSZIND pazi|einieN .
(£€9-T€9 ‘ZT9 £ 917 (886T) SIL)Y A g) Sual|e JuDPISAY
(E€9-T€9 ‘219 £J 9% (886T) SDY ‘A d) SUOIS)-XT
(zzzT ‘w61t £ LY (686T) wosuyor ‘A 4) saidays Ayjeuad yieaq .
(08T ‘29T €YD L6T (£86T) 220120/ 'd) usWOM pataned .
(26 ‘9L €VD €6 (6L61) DPDIIST A d) SISHIOM J||0d 3N|g .
(16-06 ‘9£ £VD €6 (6£6T) PPLIIST ‘A d) Pa1EINPD SS37 »
(PTZT ‘v6TT €I LY (686T) wosuyor A 4) dwodul mo| / 3jdoad 1ood «

(sejdwex3) sdnoJo 9)|qeziuso)-UuoN

[(212191U1 pjnOM SSBUISMOIP SBSNED 1BY) uonedIpaw “8'3) aaines Aunf
12948 pinom Alijigesip 1 ajqissiwiiad 1nq] 0£8 €4 L6T (666T 41D L) SHIDH ‘A SN
(2£2T ‘6921 #V2 LL (000T) L1209 "A 4) UBIgSS] g ARD »
UDNEIUSLI() [ENX3S
(STT ‘€8 ¥D 6 (¥661) UapUaILD ‘A d ‘90L D €S (TTOZ) 012409 ‘A d) UBWIOAM o
1apuag
[uoneijiyge ‘sA sja113q 40 JuaWBA0AUI SnoiBijal paiydiay Joj) 3|qissiwiad]
00S PE4 L€ (£00T "1 p.€) SNS3ra@ “A 1 *(SSBUNM S,yenoysr “3°3) uoidial
01 pajejal uoseaul pijeA y 3|qissiuLiad] 8L€ v 9 (866T) UMD ‘A d 335 1Ng »
(LTZT ‘61T €I L (686T) UOSUYOS A d) SMIS o
uor3iay
(£99 €2 6€ (S86T) OuINaLL A d) S40Jn[ paweusns ysiueds .
(9 § 18 86€ YIS Y1V 0T 93S) Suedlawy-ueljelj/ysui
(6¥ST €4 ¥8 (966T "A1D y6) 42nDg A SN) SUBILIBLIY DAIIEN
[STRIITE |
(1T 'ddns p¥) € (T661) Z23d0T A 4) SUe3IIBWY-ULRISY »
([21uedsiy Ajuessasau jou siounf paweuins-diuedsiH] €ZTT ‘€80T
¥ 82 (2002) 22443119 "A d 395 INQ ‘OTET ¥V 8 (966T) 23434 A d) SAIUBASIH »
(852 £2 2T (8£6T)43/23YyA) A d) SUBILIBWIY-UBILY .
oey
(187 @ 43123y ) 'dno.3 papn|Ixa JO Jaquiaw 3¢ JOU paau Juepuajaq .«
((e)SETTT § 3p0D 1009 ‘§'T€Z § dDD) ., 'Auniqesip
J0 ‘Uoilewojul 2133ua8 ‘10|0J ‘UOIIRIUSLIO [BNX3S ‘X3S ‘988 ‘U0IBI|a4
‘uonesiyipuap! dnous s1uyls ‘uidlio jeuoiieu ‘adel, sdnous paldslold .
(94T ‘85T €D TT (8L6T) 49/33YM °A d) 'SPUNOIS LBJIWLIS 4O JIUYID
‘snoidija4 ‘jede. uo paysinduiisip dnous ajqeiiuapl ue aq 1Snw aIay|
sdnoJs 3|qeziudo)




