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WHAT IS THE WHEELER/ 
BATSON RULE? 

Since 1978, attorneys in California have 
been unable to exercise peremptory 
challenges based on their belief that certain 
individuals are biased because they are a 
member of a specific racial, ethnic or 
religious group. (People v. Wheeler (1978) 
22 Cal.3d 258, 276). 

In 1986, the u. S. Supreme Court held that 
jury challenges based on group bias violate 
the Equal Protection Clause of the 
Fourteenth Amendment. (Batson v. Kentucky 
(1986) 476 U.S. 79, 89 [106 S.Ct. 1712, 90 
L.Ed.2d 69].) 
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COGNIZABLE GROUP 

For Wheeler/Batson to 
apply the juror being 
excused must be from a 
"cognizable group". 

CCP section 231.5 
( amended effective 
1/1/16) lists the groups. 

~_J 

• Race 
• National Origin 
• Ethnic Group identification 
• Religion 
· Age 
• Sex 
• Sexual Orientation 
• Color 
· Genetic lnfor.mation 
• Disability 

Non-L;ogmzable l:iroups 
• Poor people/low income 
• Less educated 
• Blue collar workers 
• Battered women 
• Death penalty skeptics 
• Ex-felons 

-----~ • Resident aliens 
• Obese people 
• Non-Hispanic with Spanish surname 
• Naturalized citizen (watch out for 

national origin) 
• "insufficient" English 
• New community resident 
• Strong law and order believers 
• Men who wear toupees 
• Retired correctional officers 
• People who believe in jury nullificatio 
• People of color 
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Pop Quiz re Cognizable 
Class 

Is a white male a member of a 
cognizable group? 
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Transgender people are not 
a protected group for 
purposes of Wheeler/Batson , 
under California law. True/ 
False 

True under !he new CCP t31 5 
·genetic Information·· 1s a 
Cognirnble group 

Pop Quiz re Cognizable 
Class 

Can you excuse a juror due to 
religious affiliation? 
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The party objecting must be in 
the same class/group as the 
jurors being excused. True/ 
False. 

f j P l d 
arty rs'!U ,g the chalrpte be c1 

member ol lht- group h..- ts a e-gmg ic; 
bctng opc, ty dlsmS5t't:S (POYwen" 
Oh-O !WP> •9'lUS A:l()a,p 407 
(uphuld .g y,.h tt: f.k-lend.illl s c~ 
Of prOSl"(.:UIOf' S eltclus,on of Al flC,11"1 
AmeocM J) 

THE PROCESS 

The process is triggered by 
either side objecting . The 
court can also initiate an 
inquiry, but this is very rare. 

The procedure is as follows: 
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"'[l]t is necessary that a Wheeler objection be made 
at the earliest opportunity during the voir dire 
process,' and an objection first raised after the jury 
and alternates have been sworn is 
untimely." (People v. Perez (1996) 48 Cal.App.4th 
1310, 1314.) If the parties have accepted the jury 
panel, but while selecting alternates a Wheeler/ 
Batson objection is made, the issue is reopened not 
only as to alternates but as to how the party 
exercised their peremptories for the seated panel 
members. (People v. Gore (1993) 18 Cal.App.4th 
692, 703.) 

1. Party objecting must 
make a prima facie case 
(show that the totality of 
facts gives rise to an 
inference of 
discriminatory purpose) 
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Step 1-Prima Facie case 

Based on Totality of 
circs. Consider: 

• Whether members of the group 
dismissed challenged by the 
defense. 

• Whether Jury includes members 
of the group dismissed . 

• Did you know the person was a 
member of the cognizable 
group? 

Pop Quiz re Prima Facie 
case 

Is the dismissal of one juror 
enough to qualify for Wheeler/ 
Batson challenge? 

Yes ·11 a single peremptory challenge of 
a prospective Juror In the subiecr 
cognizable group Is nol iusttf1ed. the 
presumption of systematic exclusion Is 
not rebutted • (People v Gonzalez 
(1989) 211 Cal App.3d 1186. 1193) 

There is a presumption that a 
peremptory challenge is 
improperly made. True/False 

False There Is a presumtion that me 
peremptory challenge ,s properly 
made People v Newman (2009) 
176 Ci!I App 4th 571 

2. If a prima facie 
case is sown, burden 
shifts and party must 
explain adequately 
the ehallenge ( offer 
race neutral 
justification) 
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Step 2: Defending your 
peremptory challenges 

Your credibility is the key. Credibility can 
be measured by prosecutor's demeanor, 
how reasonable the explanations are, 
common practices of the ODA or trial 
strategy. People v. Lomax (2010) 49 Cal. 
4th 530 

Even a mv,al reason will sutt,ce ,1 it's 
gcnumc 

Reason must be plausible and supported 
by the record; make sure you ask 
questions to justify your basis for the 
chal lenge. 

You must state reasons for each 
challenge. ll's important to take 
good notes. 

Must have race neutral reasons for the 
challenge. 

• Usually will have a 
combination of 
factors, which is 
okay. 

• Change in 
dynamics of the 

jury. ' 

Negative experience with 
law enforcement: 

• Relative in jail/prison 
• Prior arrest/conviction 
• Divorce with police 

officer 
• Family/friend 

prosecuted by the DA's 
office 
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Intelligence: 
• Ability to 

comprehend the 
instructions/ 
questions 

• Inattentive 

Appearance/Demeanor: 
• Unconventional appearance, 

long hair, unusual facial hair 
• too eager 
• soft spoken 
• frowning 
• weird looking 
• rolling eyes 
• overweight 
• reluctant/timid 
• frowning 
• defensive body language/ 

posture 

• Occupation 
• Limited life . 

expenence 
• single/no children 
• Few ties to the 

community 
• Prior jury 

experience/hung . 
Jury 



3. Court then makes 
a decision. 

Step 3: Court's Analysis 

Comparative analysis: If the reason for kicking 
a member of a cognizable group could apply 1ust 
as well to any other juror, and that other juror is 
permitted to stay, that could be evidence tending 
to prove purposeful discrimination. 

No two people are exactly ahke 
Ask ques11ons to develop d1ss1m1lan11es. 

Statistical Analysis: What percentage of those 
challenges are of that group, how many sining 
jurors are of that group, what percentage of the 
panel is of that group? 

Disparate questioning: Were questions posed 
differently to the different groups? 

Remedies 

1. Dismiss the entire panel and 
begin anew; 
2. If the moving party agrees, 
the court may reseat the 
dismissed juror; 
3. If the court warned the 
attorneys about Wheeler/ 
Batson before jury selection , 
the court may impose 
monetary sanctions; 
4. The court may grant the 
moving party additional 
peremptory challenges. 



Practice Tips 
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• Be consistent 
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• Take notes and keep 
them in your file 
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postal worker 
M- therapist 
4 - 4, 6, 9 , 12 
,,otl '""' ' 11 pr,sor 

uues, , t t .J'..1 " c> police 
no eye contact 

postal worker 
M- therapist 
4 - 4, 6, 9, 12 
brother ,n prison 
Doesn't trust the police 
no eye contact 

If you get challenged, don't panic. Allow 
the moving party to make a prima facie 
case. 

Don't set out your justification until the 
court has made a record on the prima 
facie showing. 

If the court rules there was no prima 
facie showing, ask to state your 
justification at a later time in order to 
preserve your justification for appeal. 
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