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Quick pick for Murray jury

Lawyers will have half
the usual time to
question about 145
potential panelists in
the trial of Michael
Jackson’s doctor.

HARRIET RYAN

If, as is often said, trials
are won or lost in the selec-
tion of jurors, the fate of Mi-
chael Jackson's doctor may
be sealed Friday when a pool
of prospective jurors is nar-
rowed to a dozen.

That jury is expected to

spend about five weeks hear-
ing testimony about the mu-
sic icon’s final days and the
culpability of Dr. Conrad
Murray, Jackson’s $150,000-
a-month personal physician
who gave him the surgical
anesthetic propofol as a
sleep aid.
- The approximately 145
potential jurors are already
well-known to both sides,
thanks to what the judge in
the case hascalled “the most
complete questionnaire
‘ever” — 32 pages of ques-
tions about their back-
ground, job history, views of
Jackson and exposure to the
media coverage of his 2009
overdose. In an initial
‘sereening earlier thismonth,
‘every potential juror said
they had some knowledge of
the involuntary manslaugh-
ter case against Murray.

Because the question-
naire is so thorough, Superi-
or Court Judge Michael Pas-
tor has said he will allow at-
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ON TRIAL: Dr. Conrad Murray, right, is charged
with involuntary manslaughter. Prospective jurors
have filled out an extensive questionnaire.

torneys only half the nor-
mally allotted time to
question the would-be ju-
rors asa group in court.

With less than a minute
per potential juror, lawyers
are likely to have decided be-
forehand “whether they
want to keep them or get rid
of them,” said Richard Hir-
schorn, a veteran Texas jury
consultant.

Murray’s defense lawyers
retained an unidentified
consultant to help evaluate
the questionnaires. The
prosecutor’s office has used
such consultants in the past
but elected not to this time.

“It’s very lean times for
public prosecutors’ offices,”
saild Sandi Gibbons, a
spokeswoman for the dis-
trict attorney’s office.

‘It’s really a
de-selection
process: getting
rid of the worst of
the worst and
hoping the ones

that are left can
be fair.’

— RICHARD
HIRSCHORN,
veteran jury consultant

In evaluating the ques-
tionnaires, experts said,
both sides are likely to home
in on the questions they care
about most. Hirschorn said
prosecutors might focus on
what jurors wrote about
their experiences with doc-
tors and prescription drugs.
Particularly revealing, he
said, was the question, “Has
a physician ever refused to
prescribe a medication that
you specifically requested?”

“That’s the prosecution
case in one sentence — Mur-
ray should have said no” to
his famous patient, Hir-
schorn said. People turned
down by doctors may be
more critical of Murray’s ac-
quiescence: “I'm putting
them on the jury 99 out of 100
times,” he said.

Questions about how
closely they followed other
high-profile legal cases, in-
cluding the recent Casey An-
thony murder trial in Flori-
da, might draw close scru-
tiny also, said Richard Ga-

briel, a jury

consultant who

worked for music
producer Phil Spec-

tor’'s murder defense.

He said jurors interested

in true crime stories cov-
ered obsessively by such ca-
ble news hosts as Nancy
Grace “tend to be pretty pro-
prosecution.”

Justice, on such pro-
grams, “has become code for
conviction,” he said.

Attorneys might also zero
in on potential jurors’ experi-
ences with drug and alcohol
addiction, the subject of
three guestions. Hirschorn
said people who have dealt
with substance abuse would
probably be more open to
Murray's claim that Jackson
begged for propofol and gave
himselfthe fatal dose.

“If they know somebody
who has been addicted, then
they know that person will do
whatever they have to to get
drugs,” Hirschorn said.

Legal teams typically
rank jurors from one to five
based on their answers and
information turned up by In-
ternet or public searches. In
court Friday, experts said,
both sides are likely to focus
on the jurors they rank as
ones — the worst for their
case.

“It’s not a matter of pick-
ing the people you want. It’s
really a de-selection process:
getting rid of the worst of the
worst and hoping the ones
that are left can be fair,” said
Hirschorn, who worked for
the defense in the William
Kennedy Smith rape trial in
the early 1990s.

Both sides can excuse 10

S

potential

jurors with-

out giving a rea-

son. Additionally,
they can ask the
judge to remove any-
one who shows bias.

But Howard Varinsky,
the jury consultant for pros-
ecutors in the trials of Scott
Peterson and Martha Stew-
art, said the short time for
questioning jurors in Mur-
ray’s case will probably hurt
lawyers’ attempts to tease
ouf bias.

“It usually takes about
five, six ... minutes” of ques-
tioning, Varinsky said.
“When you've got one min-
ute, you can't do it. You're
handcuffed.”

The limited time also
constrains follow-up ques-
tions, such as in the case of
jurors who check a box iden-
tifying themselves as Jack-
son fans, Gabriel said.

“You don’t know if that
means ‘T've seen every con-
cert and own every album’ or
‘I just really liked “Thrill-
er,”’ "he said.

harriet.ryan@latimes.com
Times staff writer Victoria
Kim contributed to this
report.
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Seminal Cases
Pv. Wheeler (1978) 22 C3 258; Batson v. Kentucky (1986) 476 US 79

3 Prong Test
1. Party objecting to challenge must make a prima facie case
* Showing that the totality of facts gives rise to an inference of
discriminatory purpose
2. If prima facie case shown, burden shifts and party must explain
adequately the challenge
* Offer permissible race-neutral justification
3. Court then makes decision
* Whether party objecting has proved purposeful racial discrimination
(Johnson v. California (2005) 545 US 162, 168)

Justifications (2" Prong)

» Justification need not support a challenge for cause. (P v. Thomas (2011)
51 C4 449, 474)

» “Trivial” reason (if genuine) will suffice. (P v. Arias (1996) 13 C4 92, 136)

= Reasons must be inherently plausible & supported by the record. (P v.
Silva (2001) 25 C4 345, 386)

» Must state reasons for each challenge. (P v. Cervantes (1991) 223 CA3 323
[“l don’t recall” fatal]; but see Gonzalez v. Brown (9t Cir. 2009) 585 F3
1202 [based on totality of circumstances, “I don’t recall” not fatal])

* Could be combination of factors (change in dynamic of jury, change in mix
of jurors, number of preemptory challenges left, etc.). (P v. Johnson (1989)
47 C3 1194, 1220-1221)

= Give your justifications even if prima facie showing is not made (necessary
for appellate review).

Burden of Proof

» Defense has ultimate burden of proof. (Gonzalez v. Brown (9t Cir. 2009)

585 F3 1202, 1207; Purkett v. Elem (1995) 514 US 765, 768)

Defense must show purposeful discrimination by a preponderance of the
evidence. (P v. Hutchins (2007) 147 CA4 992; Paulino v. Harrison (9th Cir.
2008) 542 F3 692, 703)

e Consider totality of circumstances. (P v. Lenix (2008) 44 C4 602, 626)

* Presumption that challenge is proper. (P v. Neuman (2009) 176 CA4 571)

Factors in Court’s Analysis (3rd Prong)
* Statistical evidence (percentage of jurors excused, remaining, etc.).
* Comparative analysis (see box).
* Disparate questioning (court looks at differences in the way questions
were phrased to different groups).
* Historical evidence of discrimination (by individual prosecutor and office).
(Miller-El v. Dretke (2005) 545 US 231)

Rebut Prima Facie Case (1% Prong)

* Whether members of group discriminated against were challenged by
defense. (People v. Wheeler (1978) 22 C3 258, 283)

* Whether jury includes members of group discriminated against. (P v. Ward
(2005) 36 C4 186, 203.)

* DA did not know juror was member of cognizable group. (P v. Barber
(1988) 200 CA3 378, 389.)

* Admit mistake (if challenge was made in error). (P v. Williams (1997) 16 C4
153, 188-190)

* Justify prospective challenges before you even make them. (US v.
Contreras (9™ Cir. 1988) 83 F3 1103)

Requirements / Rules
= Wheeler/Batson objection may be raised by the defense or prosecution.
(P v. Wheeler (1978) 22 C3 258, 280-283, fn.29)
¢ Must raise the issue in a timely fashion (i.e., before jury is sworn). (P v.
Perez (1996) 48 CA4 1310, 1314)

* A single discriminatory exclusion will be a violation. (P v. Fuentes (1991) 54
C3 707,716, fn.4)

Remedy
e Traditionally: mistrial = draw an entirely different jury panel and start
selection anew.
= Other alternatives (need consent of aggrieved party): disallow
discriminatory challenge and reseat wrongfully excluded juror; monetary

fines; allow aggrieved party additional preempts. (P v. Willis (2002) 27 C4
811)
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Rash of hung juries expensive for courts

2011-08.0¢ 1233 33

SANTA ANA - Eleven jurors complained Wednescay hat the 12th
membier of their panel was not listening to their aiguments in an
assaull and kidnspping case, but the holdout jurot insisied he was
daing his chic duly and was progerly pericipating in the defiberating
prozess.

Al 12 prors aventually agreed on one thing: that further derberations
would nel proguce verdicis

Supenor Courl Judge Frank F Fasel reluctantly deslared a mistria! in
2n Bssaull and kidnap case against Ruthie Marsnal, @ 41.year-old
Garden Grove woman with ties % white supremacy gangs. He
ordered Marshall retumed ta court on Ozt 28 for & re-trial

1 was the eighth ime this year that mistrials have been ordered in major inals in Orange C
[ in several cases the final voles were 11-1 in favor of guill
scheduled for second tials. in ona case, there will be 3 third

Most cases, like Marshall's, have been re-
ial,
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Trial Prep

envolr dire questions to court

FEnay requre it (Rule 4.200(b))
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mestsitdos to ask some of your questions

228, ct. seq.
‘Bothside ithe rioht to cxaminejurors
Eontthas distretion to limit
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Challengesmustfis made before jury 1s swormn
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= Neutral Reasons
Examples (con't
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