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Introduction

Throughout the history of the United States,
access to the ballot box, especially for com-
munities of color, has been a prominent topic
in our ongoing national conversation about
the vitality of our democracy. Who may or
may not participate in the electoral process,
and under what circumstances the govern-
ment may unilaterally deny the vote to some
citizens, has become a salient feature of that
discussion in recent years.

The issue was spurred in part by Florida elec-
tion officials—acting pursuant to that state’s
felony disenfranchisement laws—erroneously
purging tens of thousands of voters from the
rolls just prior to the 2000 presidential elec-
tion. Officials eventually acknowledged the
error, but only after they had denied these cit-
izens, mostly African Americans, participation
in what became the closest presidential elec-
tion in American history.

Felony disenfranchisement laws are on the
books in nearly every state in the Union. The
scope of these laws vary from state to state,
but they all disenfranchise people convicted
of a felony offense for at least some period of
time. Scores of individuals, disproportionately
people of color, are barred from voting as a
result of these laws. For example, nearly five
million people were prohibited from voting in
the November 2004 election due to a felony
conviction—almost 2 million of them were
African Americans. Most of these individuals
were not incarcerated and many were con-
victed of a nonviolent crime.

The varied patchwork of felony disenfran-
chisement laws throughout the nation has
created confusion in California and elsewhere
about who is and is not eligible to vote. Cali-

fornia disenfranchises individuals only while
in state prison or on parole for a felony con-
viction. However, research conducted by the
ACLU of Northern California (hereinafter
“ACLU-NC”) from 2005 to 2008 revealed that
individuals with felony convictions and rele-
vant government agencies did not have accu-
rate information about the limitations of
California’s felony disenfranchisement law.
Through our phone surveys, for example, we
learned that probation officers, sheriffs, and
local elections officials incorrectly believed
that individuals cannot vote ever again if they
have a felony conviction; cannot vote unless
they have their conviction expunged; and/or
cannot vote while on probation.

At the state level, through three recent
statewide elections, the voting rights of indi-
viduals confined in jail as a condition of felony
probation were in a confused state of flux due
to conflicting interpretations of the felony dis-
enfranchisement law by two of the state’s top
constitutional officers. The ACLU-NC and co-
counsel, the Social Justice Law Project,
brought a lawsuit (League of Women Voters v.
McPherson) to clarify the scope of California’s
felony disenfranchisement law and the court
ultimately resolved the issue, confirming that
these individuals are eligible to vote. Com-
pounding the confusion, relevant state agen-
cies such as the Secretary of State’s Office
and the California Department of Corrections
and Rehabilitation (CDCR) fail to provide ade-
quate information about the voting rights of
individuals with felony convictions.

The result: Beyond the more than quarter mil-
lion voters who are legally disenfranchised in
California while in state prison and on parole,



countless other citizens are effectively disen-
franchised because of the lack of information
or misinformation provided to them about
their voting rights.

These are the circumstances that led us to
undertake this project and bring the full range
of our advocacy strategies to bear (litigation,
public education, policy advocacy, and col-
laborating with coalition partners in grassroots
organizing), with an initial goal of ensuring
that every eligible voter knows his or her vot-
ing rights and is able to freely exercise those
rights.

A critical component of achieving this initial
goal is requiring that those institutions that
have ultimate responsibility for ensuring that
every vote counts, and those that have the
most interaction with individuals who have
been involved in the criminal justice system,
understand the law and provide accurate in-
formation so that they do not inadvertently
misinform individuals about their voting rights
or create inappropriate barriers to the exercise
of those rights. While some agencies have
taken important steps in this regard and we
have seen glimpses of inspired leadership at
the local level, there is more work to be done.

And, ultimately, ensuring existing voting rights
are accessible and enforced is only a first
step that makes the most of a fundamentally
flawed system. It does not address the un-
derlying fact that this unnecessary and unfair
felony disenfranchisement law is on the books
at all.

Voting rights should be extended to all Califor-
nians. Two states—Maine and Vermont—al-
ready allow everyone to vote, regardless of
whether they are in prison or jail or on proba-
tion or parole. In the international commu-
nity, the United States is one of only a handful
of countries in the world that prohibits non-
incarcerated citizens from voting and among
the few that disenfranchises the incarcerated.
As the largest and most diverse state in the
nation, California can and should do better.

Felony disenfranchisement makes our state
and our nation no safer, no stronger, no
greater—nor more just. It is time we reevalu-
ate these policies of exclusion and fully realize
our commitment to democratic inclusion.

~ Maya Harris
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Executive Summary

Historic Origins. In 1870, the nation ap-
proved the 15th Amendment to the United
States Constitution extending the right to vote
to former slaves. But, in the decades that fol-
lowed, a variety of Jim Crow laws were en-
acted to prevent newly enfranchised black
voters from exercising their rights. More than
a century later, one remnant of those exclu-
sionary laws remains on the books and con-
tinues to deny scores of people of color the
right to vote: felony disenfranchisement.

Current National Landscape. Nearly every
state in the union—Maine and Vermont being
the only exceptions—disenfranchises people
convicted of a felony offense for at least some
period of time. As a result of these laws, as of
2004, more than five million citizens have
currently or permanently lost their voting
rights. While racially neutral on their face,
felony disenfranchisement laws have had a
severe, racially-disparate impact.

The effect of these laws in stripping citizens of
the right to vote has dramatically increased as
a result of the extraordinary expansion of the
United States’ criminal justice system over the
past few decades, primarily as a result of the
“War on Drugs.” This broad-scale disenfran-
chisement has had significant consequences
that extend beyond the individual, diluting the
political power and voice of whole communi-
ties and impacting public safety by undermin-
ing reintegration.

On the World Stage. The United States is
wildly out of step with the international com-
munity in banning whole populations from the
ballot box. It is one of only a handful of coun-
tries that prohibits non-incarcerated citizens
from voting for the rest of their lives, and

among the few that disenfranchises the incar-
cerated

California Context. California disenfranchises
individuals in state prison or on parole for any
felony conviction. Like felony disenfranchise-
ment laws nationally, California’s law has had
a widespread impact, barring hundreds of
thousands of citizens from the ballot box for
extended periods of time—a disproportionate
number of whom are people of color.

Beyond the quarter-million voters who are
legally disenfranchised in California, count-
less other citizens with criminal convictions
are effectively disenfranchised because of the
lack of information or misinformation provided
to them about their voting rights.

Public Official and Voter Confusion in Califor-
nia. The varied patchwork of felony disen-
franchisement laws throughout the nation, as
well as the recent conflicting interpretations of
California law (later resolved by League of
Women Voters v. McPherson), has created
confusion—among both individuals with
felony convictions and the governmental ac-
tors who interact with this population—about
who is and is not eligible to vote in California.

Through phone surveys, Public Records Act
requests, and other research conducted in 48
northern California counties from 2005 to
2008, the ACLU-NC discovered:

m Several probation offices, sheriffs’ depart-
ments, and local elections offices did not
have accurate information about the
scope—or limitation—of California’s felony
disenfranchisement law. As a result, they
have at times provided misinformation or
no information about voting rights.



= Many offices lacked written policies or effective
procedures in this regard.

m County courts and elections offices lacked ade-
quate procedures for protecting against erro-
neous voter purging.

m The Secretary of State’s Office and the Depart-
ment of Corrections and Rehabilitation did not
have adequate information about voting rights
for individuals with felony convictions.

Recommendations. Momentum has recently grown
for bipartisan reform as several states have scaled
back their felony disenfranchisement restrictions
and instituted better procedures for ensuring ac-
cess 1o the ballot for individuals with criminal con-
victions. California should reform its felony
disenfranchisement policies and practices to:

Ensure existing voting rights are accessible and
enforced.

m The State Legislature should mandate more ef-
fective voting procedures through new legisla-
tion, such as notifying individuals who lose and
regain their voting rights; notifying individuals
when they are purged from voter rolls; and de-
veloping adequate criteria for cancellation of
voter registration.

= The Secretary of State should play a leadership
role in protecting voting rights for Californians
with felony convictions by developing specific,
targeted materials clearly explaining their vot-
ing rights; disseminating this information
throughout the state; instituting uniform criteria
and procedures for timely, secure jail voting;
and training staff who respond to inquiries
about voting rights.

m Local elections officials should develop spe-
cific, targeted materials; post this information
on their websites; train elections staff who re-
spond to inquiries about voting rights; and es-

tablish written procedures for collaborating
with jails to ensure eligible jail inmates have
timely access to voting.

m County probation officials should proactively in-
form probationers of their voting rights by post-
ing information in probation office waiting
areas and on websites, and by training proba-
tion staff.

m County sheriffs should proactively inform jail
inmates about their voting rights by posting in-
formation inside jail facilities, in jail waiting
areas, and on websites; working with local
elections officials to establish effective jail vot-
ing procedures; and training jail personnel.

m The California Department of Corrections and
Rehabilitation should proactively inform
parolees that their voting rights are automati-
cally restored upon completion of their state
prison and parole term.

m California senators and representatives should
support and advance federal legislation pro-
tecting voting rights for individuals with felony
convictions.

Expand voting rights.

m Restore voting rights to individuals in state
prison and on parole. Maine, Vermont, Puerto
Rico and most mature democracies around the
globe allow all citizens to vote.

m At @ minimum, restore voting rights to individu-
als on parole. These individuals are living,
working, and raising their families in the com-
munity and would benefit in their reintegration
by participating in the life of their community
through voting instead of wearing the badge of
second-class citizenship.



“Today, felony

disenfranchisement
laws remain the
single greatest
instrument
excluding people of
color from the

political process.”
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Felony Disenfranchisement

Centuries of Restricting the Right to Vote

Historic Origins

In 1870, seeking to make good on the prom-
ise of equality articulated in the Declaration of
Independence and the Emancipation Procla-
mation, the nation approved the 15th Amend-
ment to the United States Constitution
extending the right to vote to former slaves.
But, in the decades that followed, a variety of
Jim Crow laws were enacted to prevent newly
enfranchised black voters from exercising
their rights. More than a century later, one
remnant of those exclusionary laws remains
on the books and continues to deny scores of
people of color the right to vote: felony disen-
franchisement.

Felony disenfranchisement laws were devel-
oped long before the passage of the 15th
Amendment. In medieval Europe, “infamous”
offenders suffered “civil death,” where they
effectively died in the eyes of the law and lost
many rights, including the right to participate
in the electoral process.! This practice was
imported to North America by the English
colonists.?

These criminal disenfranchisement laws gar-
nered new attention and momentum once the
right to vote was extended to former slaves,
and Southern states began looking for race-
neutral means of excluding blacks from the
franchise.3 Many of these laws were passed
or expanded after passage of the 15th
Amendment, and some states explicitly tai-
lored their laws to better achieve their desired
effect.

The number of states with criminal disenfran-
chisement laws exponentially increased from

just over half at the onset of the Civil War to
nearly 87 percent by the end of Reconstruc-
tion—with more to come shortly thereafter.5
Some Southern states specifically wrote or
amended their criminal disenfranchisement
laws to increase their effect on black voters by
focusing on crimes that were believed to be
committed by blacks, but not those presumed
to be committed by whites.®

Comments at the various “disenfranchising
conventions” held during this period under-
score the discriminatory motivations behind
these laws. As one Virginia lawmaker ex-
plained in 1906: “This plan. . .will eliminate
the darkey as a political factor in this State in
less than five years, so that in no single county
of the Commonwealth will there be the least
concern felt for the complete supremacy of
the white race in the affairs of government.””

A number of disenfranchisement tools were
adopted during this period: poll taxes, literacy
tests, understanding clauses, grandfather
clauses.® But criminal disenfranchisement
was a particularly subtle mechanism:

Narrower in scope than literacy tests or
poll taxes and easier to justify than under-
standing or grandfather clauses, criminal
disenfranchisement laws provided the
Southern states with “insurance if courts
struck down more blatantly unconstitu-
tional clauses.” The insurance has paid
off: A century after the disenfranchising
conventions, criminal disenfranchisement
is the only substantial voting restriction of
the era that remains in effect.®

Indeed, the effect of felony disenfranchise-
ment laws dramatically increased after other
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methods, such as literacy tests, were banned
in later years and the rapid expansion of the
criminal justice system began.!0

Current National Landscape

While poll taxes, literacy tests and grandfather
clauses have long since been abandoned as
un-American, nearly every state in the
union—Maine and Vermont being the only
exceptions—disenfranchises people con-
victed of a felony offense. In some states, the
voting prohibition continues even though the
individual has rejoined his or her community
and fully paid his or her debt to society.
Today, felony disenfranchisement laws remain
the single greatest instrument excluding peo-
ple of color from the political process. Indeed,
“more black men are disqualified today by
the operation of criminal disenfranchisement
laws than were actually enfranchised by the
passage of the Fifteenth Amendment in
1870."11

Varying Degrees of Disenfranchisement
across the United States

Forty-eight states and the District of Columbia
prohibit people in prison from voting; 35 of
those states additionally disenfranchise peo-
ple on parole and/or probation.?2 And in 10
states, a felony conviction can result in a life-
time ban.13 In those states, an “eighteen-year-
old first-time offender who trades a guilty plea
for a lenient nonprison sentence. . .may un-
wittingly sacrifice forever his right to vote.”14

As a result of these laws, as of 2004, an “esti-
mated 5.3 million Americans, or one in forty-
one adults, have currently or permanently lost

their voting rights as a result of a felony con-
viction.”1® The vast majority of these disen-
franchised individuals are men, but nearly
800,000 are women.1é

The vast majority of people prohibited from
voting are not even incarcerated. Nearly
three-quarters of the disenfranchised are peo-
ple living and working in their home commu-
nities, either on probation or parole or having
fully completed their sentences.!” Most were
convicted of a nonviolent crime, whether a
drug offense, shoplifting, or writing a bad
check.

As significant as these numbers stand today,
they are on the rise.!8

Disproportionately Impacting People of Color

While racially neutral on
their face, felony disen-
franchisement laws
have had a severe,
racially-disparate im-
pact. Of the more than
five million citizens
denied the vote na-
tionwide, 1.4 million
are African-American
men.1° Only 2.5 per-
cent of the general
population is disen-
franchised.?0 Yet,
13 percent of black
men are barred
from the ballot
box—a rate seven
times the national
average.?! In
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some states the disenfranchisement rate of
African Americans is as much as 17 times
higher than that of non-African Americans.2?

At the current rate and pattern of incarcera-
tion, it has been forecast that three in 10 of
the next generation of African-American men
will be disenfranchised at some point in their
lifetime and in states with the most restrictive
laws, 40 percent of African-American men
may permanently lose their right to vote.23 Al-
ready, in “five states that deny the vote to ex-
offenders, one in four black men is
permanently disenfranchised.”24

Latinos are not far behind. While accurate
data on Latino disenfranchisement are diffi-
cult to obtain,?® a recent survey found a half-
million Latinos disenfranchised in just the 10
states studied.?®

Increasing Effect with Unprecedented
Expansion of Criminal Justice System

Although felony disenfranchisement laws
have been on the books for more than a cen-
tury, their effect in stripping citizens of the
right to vote has dramatically increased as a
result of the extraordinary expansion of the
United States’ criminal justice system over the
past few decades.?’

For a 50-year period, from the 1920s to
the early 1970s, United States incarcera-
tion rates fluctuated within a narrow bank
of approximately 110 prisoners per
100,000 people. . .. The model began to
break down in the 1960s, however, as Re-
publican presidential candidates Barry
Goldwater (in 1964) and Richard Nixon
(in 1968) and other conservative and
moderate politicians (such as Nelson

Rockefeller in New York) successfully pro-
moted more punitive criminal justice poli-
cies. By the mid-1970s, a rising chorus of
conservative scholars, policy analysts, and
politicians were advocating punitive strate-
gies of deterrence and incapacitation, dis-
missing the rehabilitative model as “an
anachronism.” These trends continued in
the 1980s and 1990s, with the Reagan,
Bush, and Clinton administrations aggres-
sively focusing the nation’s attention on
problems associated with drug use and
the incarceration of drug offenders.28

Among these increasingly harsh punitive con-
sequences, mandatory minimum sentences,
truth-in-sentencing laws, and sentence en-
hancements such as “three strikes” laws
have sent more people to prison for longer
periods of time—even as crime rates stabi-
lized.?? “By the 1990s, the U. S. was opening
on average one new prison or jail every week.
It took America 160 years to incarcerate its
first million people, but just twelve years to in-
carcerate the second million.”30

Since 1970, the number of individuals in
state and federal prisons has increased al-
most seven-fold (from less than 200,000 to
over 1.5 million) and the number of felony
probationers and parolees has quadrupled.
When the prison and jail populations are
combined, the total number of people behind
bars in the United States exceeds 2 million,
outpacing any other nation.32 With millions
more on probation or parole, over 7 million
people are currently under the supervision of
the criminal justice system in this country.33

The vast majority of this growth in the criminal
justice system is due to individuals convicted
of non violent offenses, primarily drug of-



fenses, as a result of the “War on Drugs.”34
Over the past 25 years, drug arrests have
more than tripled (to a total of 1.8 million in
2005), and the number of individuals incar-
cerated for drug offenses has increased
1,100 percent (from an estimated 40,000 to
nearly 500,000).35 People of color are se-
verely overrepresented among this new and
growing prison population.

While people of all races use and sell drugs at
roughly similar rates, law enforcement has fo-
cused much of its drug enforcement re-
sources in low-income communities of
color.3¢ Because police look for drugs prima-
rily among people of color, a disproportionate
number of people of color (particularly African
Americans) are arrested, prosecuted, and
convicted for drug offenses and sent to
prison.

For example, African Americans are incarcer-
ated at almost six times the rate of whites.3”
And although only 13 percent of the popula-
tion and 14 percent of regular drug users,
African Americans are 37 percent of those ar-
rested and 56 percent of those incarcerated
for drug offenses.?® In the past decade, Lati-
nos have become an increasing proportion of
the prison population, now comprising 20
percent of state and federal prisoners and in-
carcerated at nearly double the rate of
whites.3°

These harsher penalties, often for nonviolent
crimes such as drug offenses, combined
with the rapid expansion of the U. S. crimi-
nal justice system, have led to a shocking
degree of voter disenfranchisement—with
significant consequences that extend be-

yond the individual to entire communities
and our democracy.

Harming People, Communities,
and Democracy

Denying voting rights to citizens with criminal
convictions, especially those who are living
and working in the community, causes feel-
ings of alienation, isolation, and humiliation,
rather than welcoming and reintegrating these
individuals back into the world of law-abiding
citizens.*0 Affected individuals have charac-
terized this phenomenon as akin to “rubbing
salt in the wound” and being “outsiders,”
“non-citizens, people without voices,” who
have no say in matters that impact the quality
of their lives, such as how their taxes are
spent or education issues that affect their
children.*!

For Brad W., disenfran-
chisement goes to the
heart of citizenship:

Although felony
disenfranchisement laws have

| always wondered
how they could take
this from me, be-
cause I'm still a citi-
zen . ... | wish they
could never take that
from you. They
should never take
that from you. That's
like taking your voice
from you. That’s like
double punishment
because you're pun-
ished once for crime
and again when they
don’t allow you to

been on the books for more than
a century, their effect in
stripping citizens of the right to
vote has dramatically increased
as a result of the extraordinary
expansion of the United States’
criminal justice system over the

past few decades.



“A recent empirical

study found a
statistical
vote . . .. Committing a crime has nothing diluted and diminished as a result of large
correlation between to do with your citizenship. If they can do numbers of voting-age adults being barred
_ this, then who are you? If they take away from the ballot box in one area.? “It is a sim-
voting and lower this right, it's almost like bondage. Physi- ple equation—communities with high rates of
cal bondage.* people with felony convictions have fewer
rates of arrest, Chalon S. yearned to have a voice in the votes to cast. Consequently, all residents of
. . . these communities, not just those with con-
process: :
/ncarcerat/on, and victions, become less influential than resi-
| wanted and | yearned to be able to vote. dents of Hluent ties f
self-reported It made me feel like they didn’t care about ents of more atfiuent communities r?m
how | felt. It made me feel like | didn’t which fewer people are sent to prison.”*
criminal behavior.” matter . .. . | was upset. | said why can't | This broad-scale disenfranchisement can also

vote? If I've already done my time and
done everything, why can’t | vote? . . .
They say that every vote counts, but then
you ban us from voting. So how does
every vote count, really? . . . That’s not

impact the political participation of even those
who are legally eligible to vote by depressing
their voting activity.6 Because voting tends to
be a communal experience, studies have

fair 43 shown that allowing certain individuals in a
family or community to vote and not others
And given the fact that, more often than not, can lower overall participation in the electoral
disenfranchised voters are concentrated in process.’ This in turn leads to other negative
certain neighborhoods, the political power consequences, such as the inability to get the
and voice of whole communities can attention of or responsiveness from political

be

candidates and elected officials,*® or to influ-
ence public policy impacting the commu-
nity.*? It also has a direct impact on political
representation, as demonstrated by a 2002
study showing that felony disenfranchisement
likely impacted the outcome of various elec-
tions at all levels of government, including a
half-dozen U.S. Senate races, at least one
presidential election, and an untold number
of local and state contests.?°

And all communities are impacted by felony
disenfranchisement from a public safety
standpoint. A recent empirical study found a
statistical correlation between voting and
lower rates of arrest, incarceration, and self-
reported criminal behavior.5! This conclu-
sion is not surprising insofar as voting helps
establish community connections and in-

ACLU of Northern California -10-




happens, so that’'s why I’'m politically ac-
tive. . . | have a vested interest now. . . .
The minute | was able to vote, | felt like a
member of society and that | actually
could engage. . . . Because the reality is
that that was empowering. That was the
way society told me it was okay to be a
part of it.>*

vestment and fosters a sense of community
obligation and responsibility,>2 as opposed to
distancing and perpetuating a feeling of “us”
versus “them.”53 David C. described voting as
liberating and integrating:

It's actually freed me up . . . made me
plugin. ... Now | have a stake in what

DENYING GITIZEN PARTICIPATION
AND EXCLUDING VOICES FROM THE POLITICAL PROCESS

[When [ found out | could not vote,] | felt stunned,
like | was getting punished 10 times for what I've
done. I'd already done the jail time, already paid
the court fees, and everything. And after all that,

[ am still getting punished. Can’t get a job. Can'’t
vote. . .. I don’t know, | just felt like bottom of the
barrel. | was more ashamed than anything. . . .

It makes me feel ashamed that my generation
doesn’t take it as seriously after people have shed
blood, . . . that we do not go vote. Once | had
gone off probation, | made a choice that | was
going to vote. . . . | did a lot of reading when |
was in jail, . . . so [ tried to change. . . . | took

it seriously.

[l was concerned about] the whole war thing over
in Iraqg. | feel sorry for those troops over there and
no real date to go home and no real reason why
they are over there. | know that they can't leave
now because there is no government, so we would
be worse off. But | guess if we [had] voted other
people, you know, it wouldn’t have come to that
point to where we are actually over there without
real proof that they are a threat to us.

[Also,] | have a son now, so [ worry about] better
education. . . . [When] you can’t vote, . . taxes,
child care, you don’t have a say in any of that. . . .
You know, me and my girlfriend, we both work.
But, | guess we make too much to get any kind of
[childcare] aid. And we don’t make enough to

—11-

send him fulltime. So we’re caught in the middle.
[She] was telling me . . . about some kind of

proposition, | guess, for free child care, or some-
thing like that. That really made me want to vote.

~ Dante W.106

I felt like | didn’t have any rights. So [ felt kind of
discouraged, or somehow | felt that it wasn't fair.
... My husband would get his voter registration
things in the mail and he wanted me to help him
decide. That was fun because that was a time |
could voice my opinion. But on the other hand,
that anger was still there because instead of one
vote, there could have been two. And we didn't al-
ways agree on the same things. . . . Although he
leaned my way sometimes, it would have been
more important to have my own vote.

[When [ learned | could vote,] | was excited. | was
like, wow, | can’t believe it. [After] all of these
years, | was very excited. . . . [l want to vote on]
schools, in that I’'m noticing that a lot of funds are
being taken from our schools. Closing schools. |
know that our children need that. They need
teachers, and instead of them closing schools,
they need to get the money somewhere else.
Maybe a type of tax. Maybe raise the cigarette tax.
Something to make sure they don't take away
from our kids’ future.

~ Yolanda W.107



“Few democracies

restrict voting rights

at all after an
individual
completes his or her
sentence...Most
mature democracies
allow prisoners to

vote.”

ACLU of Northern California

Put simply, those who vote feel they have a
stake in the society of which they are a part
and they are less likely to re-offend than those
who do not vote. For this reason, a number of
law enforcement associations have begun to
speak out and adopt resolutions urging
restoration of voting rights for people with
criminal convictions.5®

On the World Stage

The United States is wildly out of step with the
international community in banning whole
populations from the ballot box.5¢ Today, the
United States is one of only a handful of
countries in the world that allows its states to
prohibit non-incarcerated citizens—people
living and working in their home communi-
ties—from voting for the rest of their lives.®’
And it is among the few that disenfranchises
the incarcerated.®®
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Few democracies restrict voting rights at all
after an individual completes his or her sen-
tence. In places that do, disenfranchisement
occurs under narrowly targeted policies that
affect hundreds of individuals, as opposed to
millions.5?

Debates about criminal disenfranchisement
in other countries are at the margins,
nowhere near the scale of the United States.
For example:

[tlhere are disagreements and debates
within European nations over disenfran-
chisement—but the debate is over which
prisoners should be barred from voting. In
almost all cases, the debate stops at the
prison walls.%0

Most mature democracies allow prisoners to
vote.®! The supreme courts of Canada and
South Africa recently struck down voting pro-
hibitions for incarcerated persons,®? and the
European Court of Human Rights ruled the
United Kingdom'’s blanket disenfranchise-
ment of individuals in prison violated the Eu-
ropean Convention on Human Rights.®3
Among the many other countries that extend
the franchise to incarcerated citizens are
Germany, Sweden, Denmark, France,
Greece, ltaly, Portugal, Israel, and Japan.®*

Given the United States’ standing in the in-
ternational community and its efforts to pro-
mote democracy around the world, the
widespread disenfranchisement of American
citizens on the basis of criminal convictions
has come under global criticism. Two
United Nations’ bodies recently expressed
concern about the extent of felony disen-
franchisement in the United States, espe-
cially among racial and ethnic minorities,



and called on the United States to review
and limit these measures.®® Indeed, the
sheer volume and racial disparities of felony

disenfranchisement in the United States may
constitute a violation of its international
treaty obligations.6®

DEBUNKING JUSTIFICATIONS FOR FELONY DISENFRANCHISEMENT

RHETORIC: People who have
broken the law cannot be
trusted; they might commit
voter fraud.

REALITY: There is no basis or
evidence for claiming that indi-
viduals with criminal convictions
are more likely than anyone else
to commit voter fraud, espe-
cially if their criminal conviction
has nothing to do with tamper-
ing with voting.1% In any event,
adequate penalties for electoral
fraud already exist in every
state, including California, such
that broad felony disenfran-
chisement is unnecessary for
this purpose.1

RHETORIC: /ndividuals with
criminal convictions might vote
for bad people or bad laws.

REALITY: It is unconstitutional to
deny people the right to vote
based on how they might
vote.110 And here again, there is
no basis or evidence for making
this claim.!1! But taking it fur-
ther, “let us imagine what the
process might look like. Sup-
pose, for example, a group of

burglars in a neighborhood want
to reduce the criminal penalties
for burglary. First, they would
have to field a candidate (either
one of their own or someone
else who is ‘pro-burglar’) to run
for state office. They would then
have to run a rather effective
campaign in this era of ‘get
tough’ politics in order to secure
51 percent of the vote for their
candidate. Once elected, the
new office-holder would have to
convince a majority of the state
legislature and the governor to
support legislation to reduce
penalties for burglary. This pos-
sibility hardly seems to pose a
substantial threat to public
safety.”!12 Moreover, like the
population at large, individuals
with criminal convictions have a
wide variety of political views
and concerns.!13

RHETORIC: Felony disenfran-
chisement is part of punishing
people who break the law.

REALITY: Stripping people of the
right to vote does not further
any of the goals of the criminal
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justice system; namely, inca-
pacitation, deterrence, retribu-
tion, or rehabilitation.11* To the
contrary, there is some evidence
that it may actually undermine
rehabilitation and reintegra-
tion.115

RHETORIC: They are not going to
vote anyway, so why all the
bother?

REALITY: In states where individ-
uals are legally eligible to vote,
many do. Like any other group,
some people will vote and some
will not. Across the spectrum,
criminal conviction or not, the
United States has low voter par-
ticipation.11¢ “The difference be-
tween convicted felons and
other citizens who choose not to
vote is that felons have no
choice; though many of us do
not exercise our right to vote, we
view the right itself as funda-
mental to citizenship.”t” The
United States would benefit
from more people participating
in the political process, not
less.118
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California Context

California is one of 48 states with felony dis-
enfranchisement laws that strip citizens of
their right to vote.®” While the state has incre-
mentally expanded the ability of former of-
fenders to participate in the democratic
process, the state continues to deny the right
to vote to individuals in state prison or on pa-
role for any felony conviction.

Making Progress Toward Reform

The original 1849 California Constitution in-
cluded a broad criminal disenfranchisement
provision, permanently stripping anyone
“convicted of any infamous crime” of the right
to vote.8 Expanded in 1879, the provision
was amended to include “embezzlement or
misappropriation of public money” in addition
to “infamous crime.”®® This remained the law
for nearly 100 years.”0

Then, in 1973, the California Supreme Court,
in Ramirez v. Brown, struck down the state’s
lifetime disenfranchisement of individuals
with criminal convictions as a violation of
equal protection.”! The court found that over
the years, election reforms had “radically di-
minished the possibility of election fraud in
California,” such that broad, blanket disen-
franchisement was not “necessary.”’2

Three days after this decision, the Legislature
introduced a bill to narrow the felony disen-
franchisement provision to disenfranchise in-
dividuals only “while. . .imprisoned or on
parole for the conviction of a felony.””3
Passed by the Legislature, the proposed con-
stitutional amendment proceeded to the ballot
as Proposition 10 in 1974. The amendment
was adopted by voters, eliminating the state’s
lifetime criminal disenfranchisement provision
and replacing it with the current felony disen-
franchisement provision:

TRACING THE TIMELINE OF CRIMINAL DISENFRANCHISEMENT IN CALIFORNIA

1849 The original California Consti-
tution disenfranchised individuals
convicted of an “infamous crime”
through Article 1l, Section 5, which

ever exercise the privileges of an
elector in this State.”

1959 In the first California

to wide variation in implementa-
tion from county to county, as

local elections officials made indi-
vidual determinations about the el-

provided: “No idiot or insane per-
son, or person convicted of any in-
famous crime, shall be entitled to
the privilege of an elector.”

1879 Article I, Section 1 rewrote
the disenfranchisement provision
to include “embezzlement or mis-
appropriation of public money” in
addition to “infamous crime.” It
provided: “. .. noidiot, no insane
person, no person convicted of
any infamous crime, no person
hereafter convicted of the embez-
zlement or misappropriation of
public money, and no person who
shall not be able to read the Con-
stitution in the English language
and write his or her name, shall

Supreme Court case to interpret
the disenfranchisement provision,
Stephens v. Toomey, the Court
states that “conviction” as used in
the disenfranchisement provision
“must mean a final judgment of
conviction.”

1966 The California Supreme
Court later held, in Otsuka v. Hite,
that the term “infamous crime” as
used in the disenfranchisement
provision must be construed to
mean crimes that “may reason-
ably be deemed to constitute a
threat to the integrity of the elec-
tive process.” The court left it to
local elections officials to deter-
mine which specific crimes would
constitute such a threat. This led
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igibility to vote.

1972 A constitutional amendment,
Proposition 7, is passed by Califor-
nia voters. This resulted in Article
I, Section 3 being substituted for
the earlier Article II, Section 1 dis-
enfranchisement provision. The
new provision continued disen-
franchisement for an “infamous
crime” and “embezzlement or
misappropriation of public
money,” stating: “. . . the legisla-
ture shall prohibit improper prac-
tices that affect elections and shall
provide that no severely mentally
deficient person, insane person,
person convicted of an infamous
crime, nor person convicted of



The Legislature shall prohibit improper
practices that affect elections and shall
provide for the disqualification of electors
while mentally incompetent or imprisoned
or on parole for the conviction of a
felony.”*

The result was, for 30 years, a stable law on
the voting rights of individuals with a felony
conviction. Then, a 2005 opinion by the Cali-
fornia Attorney General upset that balance
and threw California disenfranchisement law
into disarray.

Conflicting Interpretations
and Court Resolution

From 1974 to 2004, both the Secretary of
State and the Legislature interpreted the Cali-
fornia Constitution to allow anyone who other-
wise met voting qualifications to vote, unless
s/he was in prison or on parole for a felony
conviction. In other words, individuals who

had a non-felony criminal conviction (i.e. a
misdemeanor) could vote, as well as those
who were off parole or on probation, including
those temporarily confined in local jail facili-
ties as a condition of probation.

However, in 2004, local organizations at-
tempting to register individuals in local jails
for the November election were prohibited
from doing so at some county detention facili-
ties. Consequently, a San Francisco-based
non profit organization, Legal Services for
Prisoners with Children, requested clarifica-
tion from then-Secretary of State Kevin Shel-
ley. The Secretary of State confirmed—in a
letter issued a few days after the November
2004 election—that this population was, in-
deed, eligible to vote.

The following year, with another important
statewide, “special” election looming in No-
vember the new Secretary of State, Bruce
McPherson, requested an opinion from the

embezzlement or misappropriation of public
money shall exercise the privileges of an
elector in this State.”

1973 The California Supreme Court issues
the Ramirez v. Brown decision. In this case,
the Court reexamines the constitutionality of
California’s disenfranchisement provision and
determines that, in the years since its deci-
sion in Otsuka, “the test for judging the con-
stitutionality of a state-imposed limitation on
the right to vote has become substantially
more strict.”123 Applying the stricter test, the
Court finds that election reforms had “radi-
cally diminished the possibility of election
fraud in California,”12* such that blanket dis-
enfranchisement is not “necessary” and is,
therefore, unconstitutional.!2>

1974 The Ramirez v. Brown case is appealed
to the United States Supreme Court, which
issues the decision in Richardson v. Ramirez,
reversing the California Supreme Court. The
U. S. Supreme Court holds that blanket dis-

enfranchisement does not constitute denial
of equal protection under the United States
Constitution and sends the case back to the
California Supreme Court for consideration of
whether the lack of uniformity in local prac-
tices might constitute a separate denial of
equal protection.!?® The Court also notes that,
while blanket disenfranchisement is not un-
constitutional, the people of California could
choose a different course.?

1974 Voters enact Proposition 10 at the bal-
lot, which repeals the 1972 version of Article
I, Section 3 and replaces it with the lan-
guage that continues to exist today: “The
Legislature . . . shall provide for the disqualifi-
cation of electors while mentally incompetent
or imprisoned or on parole for the conviction
of a felony.”

1976 Article II, Section 3 is renumbered to
the current Article Il, Section 4. The language
of the disenfranchisement provision remains
the same.
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2005 California Attorney General issues
Opinion No. 05-306, concluding that anyone
“who is incarcerated in a local detention fa-
cility, such as a county jail, for the conviction
of a felony is not eligible to vote.” 88 Cal. Op.
Att'y Gen. 207 (2005).

2006 In light of Attorney General Opinion No.
05-306, the ACLU of Northern California and
Social Justice Law Project file a lawsuit,
League of Women Voters v. McPherson, in the
First District Court of Appeal to clarify the
scope of California’s felony disenfranchisement
law as it relates to individuals who are incarcer-
ated. We argued in the case that the Attorney
General’s opinion wrongfully disenfranchised
individuals in county jail as a condition of
felony probation, who, as “probationers,” are
clearly entitled to vote under California law. The
Court unanimously agreed, holding that only
persons who are serving a sentence in state
prison or are on parole for a felony conviction
are disenfranchised.!?



ACLU of Northern California

California Attorney General on the question
of “whether a person convicted of a felony
and incarcerated in a local facility (e.g. jail)
rather than a state prison may register to
vote or vote.””®

In response to the question posed by the Sec-
retary of State, the ACLU-NC submitted a let-
ter to the Attorney General offering an
interpretation of the constitutional disenfran-
chisement provision. The analysis concluded
that the “language of Article II, Section 4 of
the California Constitution, its legislative his-
tory, and its implementing statute, Elections
Code Section 2101, all evidence a clear intent
to disenfranchise only those people convicted
of a felony offense who are incarcerated in
State prison or are on parole from prison—not
those incarcerated in local county jails.”7®

Unfortunately, the Attorney General adopted a
different interpretation. A few weeks after the
November election, he issued an official
Opinion, concluding that Article II, Section 4
disenfranchised those confined in county jail
as a condition of felony probation.”” Primarily
relying on “common” definitions of the word
“imprisoned,” he concluded that the felony
disenfranchisement provision extended to
anyone who was incarcerated, whether in
county jail or in state prison.

In response to the Attorney General’s Opinion
barring this class of probationers from voting,
the Secretary of State notified local election
officials that individuals confined in jail as a
condition of felony probation were not eligible
to vote. This resulted in the immediate disen-
franchisement of more than 145,000 citi-
zens—mostly young men of color who
committed nonviolent offenses, according to
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the California Department of Justice.”®

As a result of this back-and-forth among two
of the state’s top constitutional officers, in the
space of a two-year period, this population
was both granted and denied the right to vote.
In each instance, the decision of policymak-
ers came just after a statewide election—too
late for those citizens affected either to exer-
cise the franchise extended to them or to
challenge its denial.

With the law in a state of flux, the ACLU-NC
and the Social Justice Project filed a lawsuit
in the First District Court of Appeal, League of
Women Voters v. McPherson, to clarify the
scope of California’s felony disenfranchise-
ment law and to seek judicial resolution in
time to register voters for yet another upcom-
ing statewide election in November 2006. Re-
lying on the plain language and legislative
history of Article Il, Section 4 of the California
Constitution, the Legislature’'s and Secretary
of State’s consistent interpretations of the
constitutional provision, and the practical im-
plication of the Attorney General’s Opinion,
we argued that felony probationers are clearly
entitled to vote under California law.

In December 2006, a unanimous panel of the
First District Court of Appeal agreed, holding
that only persons who are serving a sentence
in state prison or are on parole for a felony
conviction are disenfranchised, restoring the
voting rights of those who had been wrong-
fully disenfranchised.”

While this was a victory in interpreting the
scope of California’s law, scores of citizens are
still legally barred from voting in California
under the felony disenfranchisement law that
remains on the books.



Barring a Quarter-Million
Californians from the Ballot Box

Like felony disenfranchisement laws nation-
ally, California’s law has had a widespread im-
pact, barring hundreds of thousands of
citizens from the ballot box for extended peri-
ods of time. As previously noted, a dispropor-
tionate number of these disenfranchised
citizens are people of color.

Lengthy Sentences

California disenfranchises individuals for any
felony conviction, including an array of nonvi-
olent crimes, for long periods of time. The
state, over the course of time, has enacted
hundreds of criminal laws establishing felony
offenses.8 Today, at least 500 felony offenses
populate California’s Penal Code,?! including
numerous nonviolent offenses, such as van-

DEFINING—AND DISTINGUISHING—CRIMINAL JUSTICE TERMS

FELONY In California, a felony is
defined as any “crime which is
punishable with death or by im-
prisonment in the state
prison.”129

MISDEMEANOR Other than the
felony crimes described above,
“[elvery other crime or public
offense is a misdemeanor ex-
cept those offenses that are
classified as infractions.”13°

PROBATION Probation is a pe-
riod of time during which an in-
dividual is under the supervision
of the criminal justice system
and must meet certain condi-
tions, such as obeying all laws,
not using drugs, or meeting with
a probation officer. Sometimes
individuals on probation for a
misdemeanor or a felony are re-
quired to spend a portion of

their probation period incarcer-
ated in a county jail.

JAIL Jail refers to local city or
county detention facilities. A va-
riety of individuals may be incar-
cerated in jail, such as those
awaiting trial or those held in
contempt of court. Individuals
convicted of misdemeanor
crimes and individuals on mis-
demeanor or felony probation
are sometimes required to
spend time in a county jail as
part of their sentence or proba-
tion conditions. City jails are
overseen by local police depart-
ments; county jails by the
county sheriff.

PRISON Prison refers to state
detention facilities. Only people
who are convicted of felony
crimes are sent to state prison.
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But not all people convicted of a
felony are sent to prison.

PAROLE After a person has
served a portion of his or her
state prison sentence, s/he may
be eligible for parole—a period
of supervised release for those
coming out of state prison, dur-
ing which time they must meet
certain conditions, such as
obeying all laws, not using
drugs, or meeting with a parole
officer.



“Beyond the

quarter-million
voters who are
legally
disenfranchised in
California, countless
other citizens with
criminal convictions
are effectively
disenfranchised
because of the lack
of information or
misinformation
provided to them
about their voting

rights.”

ACLU of Northern California

dalism of $400 or more, marrying under false
personation, and counterfeiting.82

Beyond these straight felony offenses, an-
other 300 crimes may be treated as felonies
or misdemeanors at the judge’s discretion.83
For these “wobbler” offenses, imposition of a
sentence of imprisonment in the state prison
automatically converts a misdemeanor to a
felony.8* Most of these “wobbler” crimes are
property or drug offenses, such as forgery,
petty theft with a prior theft, and drug posses-
sion.®

Once convicted of one of these felony of-
fenses, an individual is barred from voting
during the entire time s/he is in state prison
and on parole. Given the hundreds of new
crime bills enacted between 1984 and 1991
that increased sentences and lengthened the
parole period for many crimes,8¢ including
nonviolent felonies, this period of disenfran-
chisement can last a very long time.

Exponential Growth
of the Criminal Justice System

With more crimes on the books and tougher,
longer sentences, California’s prison popula-
tion has exploded over time. California now
has the largest state prison system in the na-
tion—and is second only to the Federal Bu-
reau of Prisons.8” Since the 1980s, the
number of people incarcerated in California
increased from 22,000 to an all-time high of
168,350 by 2006, with projections that it will
reach 180,000 by 2010.88 As of 2006, one of
every nine individuals incarcerated in state
prisons nationwide was housed in California.®®
Many of these individuals are incarcerated for
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nonviolent offenses.%°

And these figures do not include those who
are under the supervision of other parts of the
criminal justice system, whether incarcerated
in jail, on probation or on parole. For exam-
ple, in 2006, more than 425,000 individuals
were under local supervision, whether on pro-
bation or in jail.® Another 130,000 were re-
leased on parole.??

A disproportionate number of these individu-
als are people of color. For example, African
Americans represent less than seven percent
of the general population in California, but are
nearly 30 percent of the state’s prison popula-
tion.?3 At every stage of the criminal justice
system in California, people of color fare
worse than their white counterparts.®*

Two criminal justice policies in particular have
helped fuel California’s prison growth and the
resulting disparities: The “War on Drugs” and
“Three Strikes You're Out.” Their harsh con-
sequences disenfranchise individuals for non-
violent felony offenses, such as drug offenses,
for an extended period of time—in some in-
stances, for a lifetime.®®

From 1980 to 2000, there was a 25-fold in-
crease in the number of individuals sent to
California prisons for drug offenses.% Although
the majority of drug users are white,?” a dispro-
portionate number of those sent to prison for
drug offenses are black. In 2003, for example,
the rate of white male prison admissions for
drug offenses in California was about 44 per
100,000, while the rate for African-American
males was 515 per 100,000.98

Similarly, the Three Strikes law in California
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enacted in 1994 has dramatically extended
sentences for nonviolent crimes, with a partic-
ular impact on people of color. Unlike any
other state with a Three Strikes law, California
imposes 25-years-to-life sentences for a third-
strike, nonviolent felony offense.?® The result:
“As of September 2003, . . . there were more
third strikers serving 25-years-to-life for drug
possession (672) than third strikers in prison
for second-degree murder (62), assault with a
deadly weapon (379), and rape (119) com-
bined. % African Americans are incarcerated
for third-strike life sentences at a rate of 12
times more than whites.10!

Disproportional Disenfranchisement

The combination of this expansive array of
felony offenses, along with the exponential in-
crease in incarceration followed by lengthy
parole terms, has led to a shocking degree of
voter disenfranchisement in California—espe-
cially among African Americans.

Counting only those in prison and on parole
for a felony conviction, over 293,000 Californi-
ans were prohibited from voting as of January
2006, approximately 28 percent of whom
(over 78,000) were African Americans.192 Yet
African Americans are less than seven per-
cent of California’s total population and, as of
2000, were only eight percent of the adult cit-
izen population.103

African Americans are disenfranchised at al-
most 10 times the rate of whites in this
state.104 Similarly, while Latinos constitute
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only 19 percent of California’s citizen voting-
age population, they are 36.5 percent (over
100,000) of those disenfranchised.!0>

But even these staggering figures do not rep-
resent the full extent of felony disenfran-
chisement in this state. Beyond the
quarter-million voters who are legally disen-
franchised in California, countless other citi-
zens with criminal convictions are effectively
disenfranchised because of the lack of infor-
mation or misinformation provided to them
about their voting rights.

On Probatigns
Off Paroje2

You Haye the Right to Vote,

RECISTER TO Vore TODAY|




“Although an
individual with a
felony conviction
can vote while on
probation or once
s/he is off parole,
many people in
this situation are
unaware of their
eligibility to
vote...relevant

government

agency officials

are also unclear

about the law.”

ACLU of Northern California

Public Official and Voter Confusion

Implementation of California’s Disenfranchisement Law

The varied patchwork of felony disenfran-
chisement laws throughout the nation, as well
as the recent conflicting interpretations be-
tween two of California’s top constitutional of-
ficers, has created confusion—among both
individuals with felony convictions and the
governmental actors who interact with this
population—about who is and is not eligible
to vote in California.!

Although an individual with a felony convic-
tion can vote while on probation or once s/he
is off parole, many people in this situation are
unaware of their eligibility to vote. Take Dante
W., for example:

| thought once you got arrested your rights
were pretty much out the door. . . .It was
something that all the people that was ar-
rested already knew, like whoever was ar-
rested or in jail or on probation, you just
couldn’t vote. It was the law. | thought it
was the law. . . .I didn’t know at the time
that | could vote being on probation. No
one said anything about it. Never seen no
information about it. Just always thought
that you were on probation, that was it. |
thought it was for life. . . .l thought once
you were convicted. . ., that was it.”2

For many years, David C. was similarly misin-
formed, as was an older gentleman he en-
countered who thought he was barred from
voting for life:

| didn'’t start voting until. . .l learned that |
had the right to vote in '98. Before that,

like many people, | [thought] my vote did-
n't count. . . .I knew | lost a right [because
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of my conviction], but then when | got off
parole, | didn’t know | had the right back.
.. .Well, they told me exactly what | could-
n't do. .. .So, you know, | was real clear
on what | couldn’t do. [But] | wasn't clear
on what | could do. . . .Just recently, this
guy had to be at least 60 years old, he's
like “I don't vote.” [l said,] “What do you
mean you don't vote?”. . . .He says, “Be-
cause I'm a felon, | can’t.” And | go,
“Well, that’s not true.” He goes, “Well
what do you mean?” [l told him,] “Well
the reality is, well are you off parole?” He
said, “Yeah.” [So, | said,] “Believe it or
not, you have a right to vote. . . .Here’s a
registration card.”. . . .l figure you can
take ten individuals. . .line them up,
maybe all of them are on parole or off of
parole, only one of them will know if they
have the right to vote. So, one out of ten
knows.3

Compounding the problem, relevant govern-
ment agency officials are also unclear about
the law. In a review of northern California
probation, sheriff, and elections offices, the
ACLU-NC found widespread misinformation
and virtually no readily available clear and ac-
curate information about the scope of Califor-
nia’s disenfranchisement law.

Through local advocacy efforts, the situation
has improved. But much work remains to be
done.



With so much misinformation in
California about voting eligibility,
the ACLU-NC launched a public
education campaign in the
months leading up to the No-
vember 2006 statewide election
to inform people with felony con-
victions about their voting rights.
The campaign—"“Every Vote
Counts”—featured photographs
and quotes from members of All
of Us or None who have been in-
volved in the criminal justice sys-
tem, urging people to exercise
their right to vote.®®

Advertisements, in both English
and Spanish, ran on billboards
and bus shelters in San Fran-
cisco and Oakland. Public Serv-
ice Announcements, also in
English and Spanish, were aired
on various radio stations in

Dorsey Nunn, Director of All of
Us or None (AOUN), an organ-
izing initiative started by for-
merly incarcerated individuals,
underscores the centrality of
voting to participating in civic
life and improving the quality of
people’s lives:

We decided to partner with the
ACLU-NC in creating and dis-
seminating these voting rights
materials because we believe
that voting is an essential tool
to organize and empower peo-
ple who have been incarcer-
ated.

MAKING EVERY VOTE COUNT

northern California. Tens of
thousands of posters and “palm”
cards were distributed to com-
munity-based organizations, li-
braries, service agencies,
probation offices, and others
throughout northern California.
Probation offices were provided
with additional educational ma-
terials, including a sample FAQ
for their websites, a sample no-
tice from the Chief Probation Of-
ficer to staff advising them of
probationer voting eligibility to
avoid dissemination of incorrect
information, and a sample em-
ployee manual insert so that the
notice provided in the short-term
to existing employees would be-
come part of the information re-
ceived by every new staff person
going forward.

As an organizing initiative started
by people who have been in
prison, AOUN is working to en-
sure that formerly incarcerated
individuals have a voice in soci-
ety and can participate in the
decisions that impact their lives.
We are concerned that many in-
dividuals with felony convictions
have been misinformed about
their eligibility to vote in Califor-
nia, which prevents them from
participating in the political
pProcess.

AOUN members felt this issue
was so important that several
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Since that time and the court’s
clarification of jail voting rights
in League of Women Voters v.
McPherson, the ACLU-NC also
developed a pamphlet to be dis-
tributed to county jail inmates,
including information on voting
eligibility and registering and
voting by mail. Over 25,000
pamphlets have been mailed to
county jails, elections officials,
and community-based organiza-
tions in northern California.

More public education is
needed and should be sus-
tained over multiple election cy-
cles. Local and state
governments must play a role in
these efforts to ensure that
every vote counts.

ORGANIZING AND EMPOWERING INDIVIDUALS WITH FELONY CONVICTIONS

members volunteered to be fea-
tured in the advertisements and
be the face of the voting rights
campaign. They wanted to not
only get the word out that peo-
ple with felony convictions have
the right to vote, but that our
votes and voices count.

Voting is a powerful tool to im-
prove the quality of people’s
lives. Each of us can make a
difference and a positive contri-
bution to our society.%”

~ Dorsey Nunn
Director, All of Us or None
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Probation Departments

In California, individuals can vote while on
felony probation. However, many probation
offices neither know the law nor provide affir-
mative information advising probationers of
their voting rights.

Calls to Probation Offices

In 2005 and 2008, the ACLU-NC conducted
phone surveys of the 48 northern California
county probation offices to gauge the level of
awareness about voting rights. The results
were mixed, but overall indicated a lack of
ready, accurate information about probation
voting rights.

During each round of survey calls, probation
offices were asked the same basic question:
“Can | vote if | am on probation?”4

In the spring of 2005, 17 percent of the of-
fices (8/48) provided accurate responses, 52
percent (25/48) provided incorrect informa-
tion and 31 percent (15/48) referred the
caller elsewhere.

SPRING 2005

I Correct
B Incorrect

|| Referred
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The results were similar in the summer of
2005. However, there was an increase in the
number of offices that did not respond di-
rectly to the question. Seventeen percent
(8/48) provided correct answers, 33 percent
were incorrect (16/48), and 50 percent
(24/48) made referrals or refused to answer:

SUMMER 2005

I correct
B Incorrect

] No Response
|| Referred

By 2008, the number of correct responses in-
creased by 10 percent, from 17 percent
(8/48) in 2005 to 27 percent (13/48) in 2008.
Incorrect responses decreased substantially
to 13 percent (6/48), down from 52 percent
in spring 2005 and 33 percent in summer
2005.

Part of this improvement was clearly due to
greater awareness among some probation of-
fices, likely a result of outreach conducted
and voting rights materials disseminated by
local advocates. Indeed, some of the offices
have become very knowledgeable about dif-
ferent dimensions of the felony disenfran-
chisement law. A few offices consulted
available materials in providing accurate re-



sponses—from their own website in one in- SUMMER 2008
stance, to a flyer in the lobby and ACLU-NC
materials in others.

Roughly the same number of offices (47 per-
cent) referred callers or refused to answer in
2008 as in summer 2005 (which had been
an increase over spring 2005).

I correct
B Incorrect

] No Response
|| Referred
I Unable to Reach

We were unable to reach six of the 48 offices
(13 percent); it is unclear how their responses
might have affected these results.

DISPELLING MYTHS ABOUT FELONY DISENFRANCHISEMENT

In the ACLU-NC's 2005 and 2008 phone surveys, it became apparent that probation officers, sheriffs, and
local elections officials are misinformed about the scope of felony disenfranchisement in California. Fol-
lowing are examples of inaccurate information provided to callers:

MYTH: You can't vote if you MYTH: Your voting rights will MYTH: You can't vote in jail
have a felony on your be restored after so many because you are "incar-
record...ever. years. Three years. cerated" or "imprisoned."

Maybe seven years.

FACT: You can vote with a FACT: Yes, you can. This was

felony conviction as long FACT: There is no waiting pe- the issue resolved by

as you are not in state riod other than completion League of Women Voters

prison or on parole. of your prison sentence v. McPherson in 2006.
T Ve @ Ve UilEss and term of parole. After You can vote in jail, .

) that, voting rights are au- whether you are serving a
you do something about . .
_— tomatically restored. misdemeanor sentence,
your conviction, such as awaiting or on trial. or
getting it expunged or re- MYTH: Probation and parole; g !

confined as a condition of

duced to a misdemeanor, it's the same thing. .
or having your "sheet . felony probation. Only
X FACT: They are different. those sentenced to state
sealed. : ,
And, when it comes to prison or on parole for a
FACT: As long as you are eligi- felony disenfranchise- felony conviction cannot
ble to vote, all you have to ment, the distinction vote.
do is register to vote and makes a significant difer-
vote like any other voter. rence—between being al-

No special rules apply. lowed to vote and not.
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“Another widely

available
information source,
the Internet,
contains little
information about
probationer voting

rights.”

ACLU of Northern California

While there has been an improvement in the
number of offices that provide accurate infor-
mation about probationer voting rights, a sub-
stantial majority of offices do not provide
information directly, referring callers instead
to other agencies or refusing to answer.

Some provided incorrect information.

Requests for Policies

In 2005, the ACLU-NC issued Public Records
Act requests to each of the 48 northern Cali-
fornia county probation offices for copies of
policies or procedures regarding voting rights
of individuals with a criminal conviction or on
probation and any notices or materials posted
or provided advising probationers of their vot-
ing rights.5 These requests were repeated in
2006 to determine any changes in policies or
practices since the 2005 requests.®

All 48 probation offices provided a response
to one or both Public Records Act requests.
However, only one office, San Francisco
County Probation, had a policy regarding vot-
ing rights.” The policy set forth the adminis-
trative and legal authority for voter eligibility
and stated: “It is the policy of the Adult Pro-
bation Department to advise clients who are
on probation, and not simultaneously on pa-
role, that they are eligible to vote.”8

While establishing official policy is certainly a
good first step, it is important to ensure that
the written policy is translated into practice.
During the 2008 survey calls, the individual
who answered the phone at the San Fran-
cisco County Probation Department re-
sponded to the question of whether someone
on probation could vote, “I have no idea be-
cause this is adult probation. Is he on proba-
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tion or parole? You could try contacting the
parole office.”

Although they did not have actual policies in
place, two probation offices (Marin and
Sonoma) took it upon themselves to distribute
information to their staff on at least one occa-
sion. Marin County did so in response to an
inquiry from a probationer. After clarifying the
law with the local elections official, a deputy
probation officer sent an email to all adult
probation staff with accurate information
about probationer voting rights and where to
register to vote. Notably, he concluded his e-
mail saying, “I hope this helps anyone who
like myself didn’t think that you could vote.
My belief is that some defendants are being
advised incorrectly by the court that they can
not vote.”®

And one other probation office, Yuba County,
was motivated to distribute information as a
result of receiving the ACLU-NC’s Public
Records Act request, stating:

Notwithstanding [the fact that the office
does not have any policies, notices, etc.],
your inquiry did serve as a catalyst for the
department to begin developing notifica-
tion procedures advising offenders re-
leased on probation of their voting rights.
As you know, we are not required to do
so, but believe in implementing best prac-
tices whenever possible. Certainly an in-
formed individual, regardless of past
experiences can be a contributing mem-
ber of the electorate.!©

None of the offices reported posting notices
or otherwise affirmatively providing probation-
ers with information about their voting rights
while on probation. Several offices said that



they refer any inquiries to the local elections Review of Websites
office; a couple said that their staff knew the
law and advised probationers accordingly

when asked.

Another widely available information source,
the Internet, contains little information about
probationer voting rights. Only a fraction of

PARTNERING WITH PROBATION

Probation departments can be valuable partners in
informing probationers about their voting rights.
Consider the leadership demonstrated by the Chief faces in the meetings change, the average
Probation Officer of Inyo County, California, Jim time anyone has this position is about three
Moffett. years. So it is time to revisit the topic, redis-

Following the ACLU of Northern California’s 2005 Z;Qute /rnate‘zl/alg, atnlgj seet /f/f ount/e? need f? tny )
and 2006 Public Records Act requests to county Ing eise. e Just have 1o keep voling rights
probation offices, Mr. Moffett contacted the ACLU- ot the table.

NC about collaborating in our public education ef-
forts. He made a proposal to his colleagues at a
statewide Chief Probation Officers’ Association
meeting and followed up with them after the meet-
ing about the ACLU-NC’s offer to provide public
education materials to county offices at no cost.

some added information about voting to their
training sessions. . . . The problem is that the

.. .What sustains it is the core element, that
encouraging citizenship helps our clients. |
mean, many of our clients don’t vote and we
found a great deal of enthusiasm among some
of our clients, and then others frankly were not
that interested. | think that reflects general
trends across the country not just the popula-
tions we deal with. . . .[For some of our
clients,] part of this is their feeling that many of
these opportunities are not available [to them].
So letting them know they have this right is
very important because they feel like they have
to create a greater sense of citizenship for our lost all their rights. Some of them are very ex-
clients and voting is a key component of that. cited to discover that this is a right they still
And what we have found is not only are defen- have.

dants uninformed about their voting rights, but
often many of our probation officers were unin-

While more work remains to be done with county
probation offices, Mr. Moffett’s interest and enthu-
siasm were refreshing and his core commitment
was clear:

We feel voting is key to citizenship. We hope

.. .We want to believe people are capable of

formed. And so we found that by doing this
outreach, we were able to help make it possi-
ble for our clients to know that they have the
right to vote and be encouraged to do so.

.. .There were some counties that were al-
ready doing outreach. But what we tried to do
is expand that work to all counties and provide
information that counties could use. Some
counties added materials to their website,
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changing their way of life in drastic ways and it
is clear that voting is a key element of that.
Even though | can sympathize with the notion
that someone has been “voted off the island,”
S0 to speak, the exercise of that freedom and
right is key to rehabilitation, which is what we
need to be focusing on.

~ Jim Moffett,
Inyo County Chief Probation Officer
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the four dozen northern California probation
offices (4/48, or 8 percent) have information
on their websites about the voting rights of
probationers.!!

All four offices—Contra Costa, Humboldt, San
Joaquin, and Solano—apparently took advan-
tage of the short, straightforward Frequently
Asked Question (FAQ) sample text provided
by the ACLU-NC:

Q: Can | vote while | am on probation?

A: Yes. In California, you have the right to
vote while you are on probation. You
must be a United States citizen, a resi-
dent of California, and at least 18 years
old. To vote in the next election, you
must register to vote at least 15 days
before the election. For more informa-
tion, contact. . .[insert name of County
Registrar/Elections Office, address, and
phone number, with hyplerlink to web-
site, e.g. San Francisco Department of
Elections, 1 Dr. Carlton B. Goodlett
Place, Room 48, San Francisco, CA,
415.554.4375

Visits to County Probation Offices

Given the level of misinformation regarding
probationer voting rights and ACLU-NC's ef-
forts to work collaboratively with probation of-
fices to educate both probation officers and
probationers about their voting rights, we con-
ducted a “spot check” of a handful of proba-
tion offices in July 2008 to see what
information was visibly available.12 We also
had the opportunity to speak with a couple of
probationers in these offices about their vot-
ing rights.
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The results were disappointing. Four of the
six probation offices visited—Alameda, San
Mateo, Santa Clara, and Santa Cruz—had no
voting rights information displayed at all. Two
offices—Contra Costa and San Francisco—
had materials available.

Contra Costa County Probation featured mate-
rials in two of its offices, including an ACLU-
NC poster and palm cards, as well as a
simple flyer it created on its own about voting
rights while on felony probation:

Register to Vote

You are eligible to vote if you are on felony
probation.

You are only NOT eligible if
You are currently on Felony State Parole.

You are currently incarcerated in a State
Prison.

Contact Information: (510) 272-6973

In San Francisco, the probation office had
ACLU-NC voting rights posters in both English
and Spanish posted on bulletin boards, along
with a flyer prepared by the San Francisco
Public Defender’s office that also had infor-
mation in both English and Spanish. On an-
other bulletin board, a news article about the
successful jail voting case restoring voting
rights to felony probationers was posted with
the word “probation” underlined. ACLU-NC’s
jail voting pampbhlets were also available in
this waiting room.

Surrounded by accurate voting information,
the eligible voter sitting in the waiting room of
San Francisco County Probation knew his vot-
ing rights: “Yes. I'm registered to vote,” he
said. “I'm on probation and know that people
on probation can vote.”



MAKING EVERY VOTE COUNT: REFORMING FELONY DISENFRANCHISEMENT POLICIES AND PRACTICES IN CALIFORNIA

Contrast this with Santa Clara and Alameda “I'm not registered. | thought you could not
County Probation, where no voting rights in- register if you had a felony. [Interviewer an-
formation was posted. In Alameda, a woman swer: As long as you are no longer in prison
said with surprise: “Is that right? | thought or on parole, you can register.] Is that right?
you could not vote. They should tell you So | could register right now?”

that.” The gentleman in Santa Clara said:

On Prabation?

DAY Pargied

YOU HAVE THE RIGHT TO WOTI

—27—



“ACLU-NC
discovered
troubling instances
where
information... was
incorrectly

interpreted by

Spanish

translators.”

ACLU of Northern California

Sheriffs’ Departments

In California, individuals confined in county jails
as a condition of felony probation retain their
voting rights, along with others in jail such as
misdemeanants and those awaiting or on trial.
However, there has been widespread confusion
about the voting rights of this population in re-
cent years that continues today, including
among sheriffs’ departments that, in most coun-
ties, are charged with overseeing the jails.!3

Calls to Sheriffs’ Offices

In 2005 and 2008, the ACLU-NC conducted
phone surveys of the 48 northern California
county sheriffs’ departments to gauge the level
of awareness about voting rights. The results
indicated an absence of accessible, accurate
information about voting rights for individuals
in jail as a condition of felony probation.

During each round of survey calls, sheriffs’ of-
fices were asked a series of questions about
the voting rights of individuals with a criminal
conviction, including the question, “Could |
have voted when | was in jail? Does it matter
why | was in jail?"14

Most offices (41/48, or 85 percent) did not
answer this question in the spring of 2005
survey, instead referring the call elsewhere.
Those that did (7/48, or 15 percent) gave in-
correct responses.

SPRING 2005

B Incorrect
|| Referred

S8 —

The results were consistent in the second-
round survey administered in the summer of
2005, though fewer offices answered the
question about voting rights in jail. This time,
two offices answered the question, one pro-
viding the correct answer and one the wrong
answer. The vast majority of offices (46/48,
or 96 percent) referred the caller elsewhere,
stated they did not have information about the
issue, or refused to respond:

SUMMER 2005

29 2%

4%

B Correct
B Incorrect

|| Referred
"] Did Not Know
[ No Response

In the 2008 survey, callers rarely got to the jail
voting question because sheriffs’ offices either
incorrectly answered the basic threshold
guestions about whether individuals with a
criminal or, more specifically, a felony convic-
tion could vote, or immediately referred the
call elsewhere.

Four percent (2/48) of sheriffs’ offices an-
swered the basic voting rights questions cor-
rectly, while 21 percent answered incorrectly
(10/48). Seventy-three percent (35/48) re-
ferred the call elsewhere or refused to answer.
We were unable to reach one office.



SUMMER 2008

4% 2%

4%

I Correct

B Incorrect
[ No Response

|| Referred
I unable to Reach

Requests for Policies

In 2005, the ACLU-NC issued Public Records
Act requests to each of the 48 northern Cali-
fornia county sheriffs’ offices for copies of
policies or procedures regarding voting rights
of individuals with a criminal conviction and
any notices or materials posted or provided
advising these individuals of their voting
rights.1> These requests were repeated in
2006 to determine any changes in policies or
practices since the 2005 requests.® All but
one office provided a response to the 2005
request; over three-quarters responded in
2006.

It should be noted that the California Code of
Regulations requires that jail personnel de-
velop written policies and procedures for al-

MISINTERPRETING VOTING RIGHTS INFORMATION

In a round of survey calls conducted in Spanish in 2005, the ACLU-NC discovered troubling instances where in-
formation (whether substantively correct or incorrect in English) was incorrectly interpreted by Spanish transla-

tors. For example:
JAIL PERSONNEL:
INTERPRETER:

SHERIFF’S OFFICE::
INTERPRETER:

SHERIFF'S OFFICE::
INTERPRETER:

If he is on parole or in prison, he can't vote.

If he is on probation and in jail, he cannot vote.

He cannot vote if convicted of a felony.

He cannot vote if convicted of a crime.

If he is on probation for conviction of a felony, he cannot vote.

He cannot vote.

These misinterpretations were apparently due to words used interchangeably in Spanish and/or the lack of clarity
provided to translators about the significance of making distinctions between different statuses (probation vs. pa-
role) or places of confinement (jail vs. prison). In the second example above, the information given by the sheriff’s
office in English was inaccurate to begin with.

~29_
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lowing voting from jail by eligible voters.!”
However, with no minimum criteria or guide-
lines for the content of such policies, there is
wide variation from county to county—from
bare-bones statements that jail inmates can
vote to step-by-step procedures to guide in-
mates through the process.

Several counties had very basic policies in
2005, simply stating that an inmate can vote
but not providing much information about
how s/he would go about doing that. For ex-
ample, Contra Costa’s policy identified a com-
munity-based organization from which the
inmate can request a registration form, but
did not provide any contact information for
doing so: “Inmates are recognized to have the
following rights: . . . .Voting in accordance
with local, state and federal election codes.
Inmates may request an absentee ballot reg-
istration form via inmate request form to
Friends Outside.”!8

Some policies contained additional explana-
tion, including contact information for obtain-
ing registration and voting materials and
relevant deadlines for doing so. But several
did not provide any timelines and either sug-
gested allowing “sufficient time” or flatly
stated that it is the individual’s responsibility
to ensure that s/he submits his or her materi-
als in a timely manner.

Not all policies included voter eligibility re-
quirements. Some simply stated that quali-
fied voters can vote. Of those that did provide
such information, it ranged from the generic
statement (you can vote if not in prison or on
parole) to some that appropriately articulated
a distinction between jail and state prison,
such as El Dorado (ineligible if “on parole or
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imprisoned in State Prison”)!° and Mendo-
cino (cannot be in a “C.D.C. facility or on pa-
role”).20 Of particular concern were
ill-defined eligibility statements that could
lead to confusion and disenfranchisement,
such as San Benito’s policy which broadly
stated that “any inmate who has not been
convicted of a felony” can vote; a statement
that should be modified to clarify “convicted
of a felony and sentenced to state prison.”?!

Only a handful of policies allowed for voter
registration and ballot materials to be treated
as confidential, “privileged” or “legal” mail,
such as Plumas, Sonoma, and Tulare. Most
did not.

Among the more proactive of policies was San
Francisco, where Prisoner Legal Services
(PLS) in the county jail coordinates with the
San Francisco Department of Elections to fa-
cilitate voting in jail.?22 PLS maintains an ade-
quate supply of voting materials for inmates
who want to vote, assists inmates in complet-
ing registration and voting forms correctly,
and hand delivers completed election materi-
als directly to elections officials. The jail pol-
icy spells out relevant deadlines, provides
necessary contact information, and includes a
schedule and step-by-step instructions for in-
mates.

Between the 2005 and 2006 Public Records
Act requests, little changed. Seeking to en-
sure that county officials take some proactive
steps to address jail voting in the wake of
League of Women Voters v. McPherson, the
ACLU-NC wrote to local elections officials
alerting them to the resolution of the lawsuit,
clarifying the law, and setting forth a bare-
minimum two-step, on-site jail voting proce-



dure that could be instituted immediately to
make proactive efforts to reach eligible jail
voters.?3 The letter was followed by ACLU-NC
staff visits to virtually all of these counties in
late 2007 and early 2008.2* Sheriffs or other
jail personnel participated in many of these
meetings with local elections officials.

We learned that some counties had devel-
oped modified policies since our 2005 and
2006 Public Records Act requests and some
agreed to make changes subsequent to our
visit, such as adding registration and voting
deadlines, clarifying language, and improving
county collaboration (though we have not yet
received updated policies for all of these
counties). In some counties, nothing had
changed and it was not clear that it would.

Review of Websites

Of the 48 sheriffs’ offices in northern Califor-
nia, six have voting rights information on their
websites for individuals with criminal convic-
tions: Amador, Mariposa, Placer, San Fran-
cisco, Santa Cruz, and Yuba counties. The
information provided varies:

Amador

Voting. To be eligible to vote an inmate
must be a US citizen, a resident of Califor-
nia, and at least 18 years of age on the
date of the next election. . . . An inmate
cannot be currently imprisoned or on pa-
role for conviction of a felony.

An inmate must register to vote. Voter
registration cards should reflect the in-
mate’s current address. Current address
is defined as the address that the inmate
regards as permanent, and when away
from that address, such as in jail, the ad-
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dress to which the inmate intends to re-
turn. If the inmate has no permanent ad-
dress, he cannot vote. Inmates shall
request absentee ballots prior to the time
of the election if they wish to vote while in-
carcerated at the time of the election.
Voter registration cards and absentee bal-
lots shall be mailed in accordance with
current inmate correspondence proce-
dures.?®

Mariposa

Programs/Services. . . .Inmates wishing to
vote should contact the County Registrar
of Voters in their county of residence to re-
quest a Voter Affidavit. Those inmates al-
ready registered to vote should contact
the County Registrar of Voters to request
an absentee ballot. It is the responsibility
of the inmate to ensure that these docu-
ments are mailed in a timely manner.26

Placer

[The Placer County Sheriff's Department
has a link to its “Inmate Rule Book” on its
website, which contains information about
the procedures for registering to vote and
voting from jail.1%”

San Francisco

Programs. . . .The Sheriff’s Department
encourages inmates to vote in local, state,
and national elections.?®

Santa Cruz
Inmate Assistance. . . .Voting.?°

Yuba

Voting: Inmates confined in the Yuba
County Jail will be allowed to correspond
with the County Clerk in their county of
residence to register to vote and make ap-
plication for an absentee ballot.30



“Nearly one in five

local elections
officials...gave
inaccurate
information about

eligibility to vote.”
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Local Elections Officials

Local elections officials (e.g., Registrars of
Voters, County Clerks, Elections Offices) are
charged with administering voting at the
county level, including registering voters and
instituting procedures for voting. Overall,
these officials are the most knowledgeable
about voting rights for individuals with crimi-
nal convictions. However, local elections offi-
cials continue to disseminate unclear and
inaccurate information.

Calls to Local Elections Officials

In 2005 and 2008, the ACLU-NC conducted
phone surveys of the 48 northern California
county elections offices to gauge the level of
awareness about voting rights. The results
have improved over time, but problems still
remain.

During each round of survey calls, elections
officials were asked a series of questions
about the voting rights of individuals with a
criminal conviction, including a generic
threshold question about voting with a crimi-
nal conviction and whether it mattered if the
conviction was a felony or a misdemeanor.
They were also asked more specific questions
such as whether individuals can vote while on
probation or in jail.

In the two rounds of surveys conducted in
2005—one in the spring and the other in the
summer—the vast majority of elections offices
could not answer all of the questions accu-
rately. Less than one-third provided correct
responses in full:
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SPRING 2005
Round One: 11/48 were correct

B Correct
B Incorrect

SUMMER 2005
Round TWO: 14/48 were correct

I Correct
B Incorrect

Many offices did not distinguish between a
felony and a misdemeanor. Several answered
the probation voting question incorrectly or
did not know the difference between proba-
tion and parole. And the majority of offices
were incorrect about eligibility to vote in jail.
Taking only the Round Two responses to
these specific questions (since elections offi-
cials fared better in Round Two than Round
One):

= Felony vs. Misdemeanor: Sixty-seven per-
cent (32/48) did not distinguish between
a felony and a misdemeanor when asked
whether an individual could vote with a
conviction.

m Probation: Twenty-one percent (10/48)
were either incorrect about voting rights
while on probation or did not know.



m Jail: Fifty-eight percent (28/48) were ei-
ther incorrect about jail voting rights or did
not know.

During this period, conflicting interpretations
by the Secretary of State and the Attorney
General created confusion about probation-
ers’ eligibility to vote while confined in county
jails. The court resolved the issue in League
of Women Voters v. McPherson in late 2006.
Where the law on voting rights is ambiguous,
California says the presumption should be in
favor of extending the franchise, not limiting
it.32 Nonetheless, to give local elections offi-
cials the benefit of the doubt on this issue in
light of the confusion about the law, we also
analyzed the 2005 survey responses exclud-
ing their responses to the jail voting question.
The overall results improved:

Round One: 24/48 were correct

50%  50%

I Correct
B Incorrect

Round Two: 34/48 were correct

B Correct
B Incorrect
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The 2008 survey demonstrated improvement,
with an increase in the number of correct re-
sponses (37/48, or 77 percent). Where there
was improvement, in some cases it was sig-
nificant. A few offices, in particular, had be-
come very knowledgeable, clearly understood
the distinctions between jail and prison or
probation and parole, and provided straight-
forward, accurate information.

However, nearly 20 percent of local elections
officials (9/48, or 19 percent) are still giving
incorrect information. In other words, nearly
one in five local elections officials—the public
officials most directly entrusted with protect-
ing voting rights—gave inaccurate information
about eligibility to vote. And this is despite
the fact that they are the primary source of in-
formation about voting rights (indeed, most
probation and sheriffs’ offices refer voting
rights questions to local elections officials)
and that there have been a statewide lawsuit,
personal visits from the ACLU-NC, and dis-
semination of information from the Secretary
of State and others.

SUMMER 2008

2% 99,

B Correct
B Incorrect

[ Did Not Know
I Unable to Reach




“While the
improvements
among local
elections officials
are encouraging
and to be
commended, it is
disconcerting that
Inaccurate
information
continues to be
disseminated,
especially given the
fact that other
government
agencies...routinely
refer callers to

elections officials

for responses to

their voting

questions.”

ACLU of Northern California

Consider the following interchange:

“If he is off probation, then he can vote. If
he is on probation or parole, then he can-
not vote. [Does the type of conviction
matter?] No, the rules apply to both
felonies and misdemeanors. [Can you
vote on probation?] Probationers cannot
vote. [Injail?] No, you cannot vote while
incarcerated in either jail or prison.

To put the 2008 results into context:

= In November 2007, the ACLU-NC sent let-
ters to all 48 counties, advising them of the
law after the successful League of Women
Voters v. McPherson case that clarified the
voting rights of individuals on felony proba-
tion. In addition, we personally visited
many of these counties between November
2007 and June 2008 before the phone
surveys were conducted and provided
them with information necessary to re-
spond to inquiries from the general public.

m A few offices first gave incorrect informa-
tion, but as we pursued clarification or ad-
ditional questions over the course of the
survey, they double-checked and came
back with correct information. In one in-
stance, the respondent gave incorrect an-
swers and a colleague sitting next to her
would correct her in real time; we counted
this survey as “correct,” though it begs the
question of what the result would have
been had she been working alone that day.
And, of course, most people would likely
ask only the initial question about whether
s/he can vote and not necessarily seek
clarifications and continue asking ques-
tions until the person sought assistance in
answering questions.

= Only one round of surveys was conducted
in 2008. It is unclear how the results would
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change, for better or worse, with a second
round of surveys, different staff persons an-
swering the calls, or other factors.

= Many respondents simply read the decla-
ration from the Voter Registration Card.
This is a substantively accurate response.
However, most respondents did not have
a working knowledge of the distinctions
between jail and prison or probation and
parole. Therefore, if more specific ques-
tions were asked (e.g. Can | vote while on
probation? Can | vote while in jail?), the
respondent simply repeated the phrase on
the card; namely, you can’t vote while in
prison or on parole. Some respondents
broadly interpreted “prison” to mean “in-
carcerated.”

= Similarly, some offices attempted to make
distinctions that left questions about how
they should be interpreted. For example,
respondents distinguished voting in jail
with a misdemeanor conviction or while
awaiting trial from voting in jail with a
felony conviction. What does that mean
for individuals serving time in the county
jail as a condition of probation who are
legally eligible to vote?

While the improvements among local elec-
tions officials are encouraging and to be com-
mended, it is disconcerting that inaccurate
information continues to be disseminated, es-
pecially given the fact that other government
agencies such as probation and sheriffs’ of-
fices routinely refer callers to elections offi-
cials for responses to their voting questions.

Requests for Policies

In 2005, the ACLU-NC issued Public Records
Act requests to each of the 48 northern Cali-
fornia county elections officials for copies of



policies or procedures regarding voting rights
of individuals with a criminal conviction,
whether currently or formerly incarcerated,
and any notices or materials posted or pro-
vided advising these individuals of their
rights.33 These requests were repeated in
2006 to determine any changes in policies or
practices since the 2005 requests.3* Every
county responded in 2005 and the vast ma-
jority provided responses in 2006.

None of the county offices had any specific
written policies or procedures in place in
2005, except for stating that they follow the
relevant California Elections Code provisions
such as sections 2201 (canceling voter regis-
tration upon proof an individual is “impris-
oned or on parole for conviction of a felony”),
2212 (cancellation of affidavits of registration
of persons “imprisoned or on parole for con-
viction of a felony”), and 2150 (affidavits of

registration should show and affiant should
certify that “not imprisoned or on parole for
the conviction of a felony”).

In their cover letter, a couple of agencies en-
closed the county sheriff’s jail inmate voting
policy or mentioned that they work with the
sheriff or provide information and materials to
facilitate jail voting. However, there were no
written policies or procedures related to the
elections officials’ roles or responsibilities in
this regard.

Written notices and materials were similarly
lacking. In 2005, none of the county elec-
tions officials had targeted materials specifi-
cally advising individuals with criminal
convictions of their voting rights. A handful of
counties referenced posting the Voter Bill of
Rights and distributing the Voter Registration
Form with the generic voter eligibility state-
ments on them.35

FOSTERING COLLABORATION BETWEEN
LOCAL ELECTIONS OFFICIALS AND SHERIFFS

Given the fact that local elec-

Both Santa Cruz County

tions officials bear primary re-
sponsibility for administering
voting, yet eligible jail voters
are confined in secure facilities
out of their reach, collaboration
with sheriffs and other jail per-
sonnel is critical to effectively
facilitating voting from jail.
However, the existence and
nature of such collaborations
vary from county to county.
Santa Cruz appears to have
fostered a consistent working
relationship.

Clerk/Elections and the Sheriff's
Office have policies regarding jail
voting that spell out their individ-
ual roles and responsibilities and
how they work together. For ex-
ample, at the sheriff's sugges-
tion, the Elections Department
produced an informational DVD
that the sheriff has agreed to
play regularly at all county facili-
ties in the weeks preceding an
election.®® The Elections Depart-
ment also provides the jail with
posters to put up in each hous-
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ing unit,”? as well as all other
necessary registration and voting
materials for jail personnel to fa-
cilitate voter outreach.”* And to
support the jail in staying on
track and on time, the County
Clerk is proactive in confirming
that flyers are still posted, re-
plenishing and picking up voting
materials, and calling the jail to
remind it of upcoming important
deadlines—all according to a
predetermined scheduled based
on the number of days until
Election Day.”?
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Little improved between the ACLU-NC'’s 2005
and 2006 Public Records Act requests. The
vast majority of counties had no change in
their policies and procedures or in the provi-
sion of materials—other than the fact that a
few agencies noted that they were now follow-
ing the Attorney General’s 2005 opinion that
disenfranchised felony probationers.3¢

The exceptions were San Francisco and
Santa Cruz, both of which had taken mean-
ingful steps to enhance their efforts during
the previous year. San Francisco Department
of Elections developed a voter outreach and
education plan, including distribution of a
new informational brochure, “Your Right to
Vote: A Voting Guide for Ex-Offenders,” pro-
duced in English, Spanish, and Chinese.3”
The Santa Cruz County Clerk developed an
outreach policy targeted to individuals who
are currently or formerly incarcerated that in-
cluded working with other local agencies,
such as the sheriff’s, probation, and parole of-
fices, and producing know-your-rights infor-
mational materials such as a poster and a
DVD to be shown at local jail facilities.3®

Concerned that local elections officials make
some concerted effort to revise and improve
their policies after League of Women Voters v.
McPherson, the ACLU-NC wrote to each of
the 48 northern California counties in 2007
alerting them to the resolution of the lawsuit,
clarifying the law, and setting forth a bare-
minimum two-step, on-site jail voting proce-
dure that could be instituted immediately to
make proactive efforts to reach eligible jail
voters.®® The letter was followed by ACLU-NC
staff visits to virtually all of these counties in
late 2007 and early 2008.40
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We learned that some counties had devel-
oped modified policies since our 2005 and
2006 Public Records Act requests and some
agreed to make changes subsequent to our
visit. But, for some counties, nothing had
changed and there was no indication that it
was going to.

Review of Webhsites

Most of northern California elections officials’
websites (28/48, or 58 percent) have informa-
tion about voting rights of individuals with
felony convictions.*! Twenty elections web-
sites (over 40 percent) have no information.

Of those websites with some information, with
one exception, it merely consists of the stan-
dard one-line voter eligibility statement: You
may register to vote if you are “not in prison
or on parole for conviction of a felony.”42
However, interactions during the phone sur-
veys above demonstrated that this simple
statement may not provide enough guidance
to alleviate voter confusion around the scope
of voting rights for individuals with a criminal
conviction.

Only one elections office attempted to go be-
yond this statement and included a Fre-
quently Asked Question (FAQ) on its website:

Q: Can an ex-felon register to vote and be
eligible to vote?

A: Yes. An ex-felon can register to vote
and is eligible to vote in elections if
he/she is not currently in prison or on
parole for a felony conviction.*3

An FAQ is a useful tool for providing informa-
tion in this regard. However, this example



ENLISTING ELECTIONS OFFICIALS

As the front-line for protecting voting rights, proactive
efforts by local elections officials are a necessary ele-
ment of success. It starts with an abiding commit-
ment to ensuring that every vote counts, including
those of voters whom it may take extra effort to reach.
Having recently instituted an outreach program in the

what the deadlines are. Having a face to face
meeting [with jail personnel] is also very impor-
tant. You know, if you just send an email or make
a phone call, you don’t have the same impact.
But to have a meeting where you can explain
everything to the jail, then they get excited, too.

county jails in collaboration with the local sheriff,”3

Monterey County Registrar of Voters, Linda Tulett, ex-

plains:

When | first came here [to Monterey County], |
came from San Francisco and in San Francisco,
we had a program in the county jails. And we
also worked with the public defenders so that
when people came out of jail, we could reach out

fo them and remind them that all they had to do if

they wanted to participate was re-register, if they
had lost their right to vote. You know, lots of
States have different rules and so there was a lot
of confusion. And so part of our job is to get the
message out there that, “Hey, if you are in jall,
guess what? You can vote.” That is the message
we have in the posters and materials we have
created.

We work with the sheriff’s department and try to
make it easy for the people who work in the jails
and make it easy for the inmates. When [ first
came here, | asked about all the outreach pro-
grams. You know, do you go to hospitals? Do
you work with the jail? And the staff indicated
that they did not have a program, but they were
interested in creating one for the jails. So we put
together some materials and called the sheriff
and he was like, “Sure, come on over.” [t was re-
ally easy. And when the staff saw how easy it
was, it made them more excited about the work.

... We drive over to the jail] with the materials
and deadlines. So when | brought over the [most
recent election] materials, | also gave them the
schedule for the [next] election so they know
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... Everything happens through the mail, which
makes it easy. The inmates don’t have to worry
about handing over their materials and all of the
information is out there. So we are encouraging
them to learn about it and encouraging them to
participate. . . . And even though we do every-
thing by mail, we will also go there. The jail puts
[out] an announcement which encourages them
fo mail everything, but the announcement also
says if you have missed a deadline for mailing or
are worried about missing a deadline, talk to your
officers. And then we call them and if they have
stuff for us, we go over there. . . .We pick up
completed ballots. We call the jail before the reg-
istration deadlines and ask if they have any
forms, and then we go to the jail about 7:30 on
Election Day to pick up ballots.

We [also] produce a lot of posters. We provide
50-70 bilingual posters to the jail and they place
them in multiple rooms so all the inmates have
access. And then the librarian has all the appli-
cation materials. . . .[It is important to make] it
easy for the jail. Coming up with the program,
creating a schedule. Basically doing most of the
work because they have other things to think
about. This is not their responsibility—it’s ours.

~ Linda Tulett,
Monterey County Registrar of Voters’4
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might benefit from some clarification. For ex-
ample, usage of the word “ex-felon” may
cause confusion since some people define it
as a person who has a felony conviction who
is no longer involved in the criminal justice
system, including having completed any pe-
riod of supervised release such as probation
or parole. Instead, it might read: “Can an in-
dividual with a felony conviction register to
vote and be eligible to vote?”
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Moreover, revising the answer could provide
further affirmative guidance. For example,
“Yes. An individual with a felony conviction
can register to vote and vote in elections if
s/he is not currently in state prison or on pa-
role for a felony conviction. In other words,
s/he is allowed to vote once completing his or
her state prison sentence and parole period.
In addition, the law allows him or her to vote
while on probation or confined in county jail
as a condition of felony probation.”
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County Courts
and Elections Officials

An untold number of people locked out of the
voting booth pursuant to felony disenfran-
chisement laws may not be convicted of a
felony at all.

It is now well-known that Florida officials, act-
ing under that state’s felony disenfranchise-
ment laws, purged the 2000 presidential
election voter lists of thousands of citizens
who were falsely attributed felony criminal
records. Some lists included people who sim-
ply shared a surname with someone who had
been convicted of a felony offense; others in-
cluded individuals who had been convicted
only of misdemeanors as opposed to felonies.
The errors were eventually uncovered, but not
until months after the election was over and
the purged voters were unable to participate
in the closest presidential race in American
history.

Less known is the fact that it happened in
Florida again in the very next presidential
election cycle. Community advocates se-
cured a court order forcing pre-election dis-
closure of Florida’s 2004 purge list and
discovered that, once again, the list was rid-
dled with inaccuracies. When the errors were
publicized, the state withdrew its purge list.

Voter purges are occurring in states across
the country with inadequate standards, over-
sight, or accountability. In a survey of purge
processes in 15 states, including California, a
recent report found that none of the states
had specific or minimum criteria for matching
felony conviction lists with voter lists to ensure
that the right person is being purged from the
voter rolls, and two-thirds of the states did not
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require that voters be notified that they were
being purged.* As a result, voters are denied
the opportunity to contest erroneous purges
and may not even find out that they have
been purged until it is too late to do anything
about it.

Inadequate Safeguards for Voter Purging

In 2006, the ACLU-NC issued Public Records
Act requests to local elections officials (e.g.,
Registrars of Voters, County Clerks, Elections
Offices) and county superior courts in north-
ern California to obtain additional information
about how voter purges are being conducted
in California. From elections officials, we re-
quested policies and procedures regarding
voter purging, criteria for verifying names, and
notice to and reinstatement of voters.*® From
the courts, we requested policies and proce-
dures regarding compilation of felony convic-
tion lists, detection of errors in lists, and
copies of such lists.*¢ The results were dis-
concerting.#’

Lack of Written Policies or Standard Procedures

Voter registration in California is permanent,
unless a voter’s affidavit of registration is can-
celed by the local elections official for an ap-
propriate reason under law.*® Among these
reasons, elections officials are required to
cancel a voter’s registration “[ulpon proof that
the person is presently imprisoned or on pa-
role for conviction of a felony.”#° The law is
silent as to what constitutes adequate proof of
such status. Presumably, it is the court-com-
piled list sent to local elections officials.

Courts are required twice a year to provide
local elections officials with “a statement



“It is unclear...how
it is determined

that an individual is

not just convicted of

a felony, but
actually in state
prison or on parole

for that felony.”
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showing the names, addresses, and dates of
birth of all persons who have been convicted
of felonies since the clerk’s last report,” and
the elections official is then supposed to
“cancel the affidavits of registration of those
persons who are currently imprisoned or on
parole for the conviction of a felony.”%0

It is unclear what sources are used to compile
the court lists or how it is determined that an
individual is not just convicted of a felony, but
actually in state prison or on parole for that
felony. For example, are the individuals on
the list convicted of a felony and sentenced to
state prison, or simply convicted of a felony
and it is left to local elections officials to deter-
mine whether they received a sentence of
state prison? The one court that provided a
substantive response to the ACLU-NC’s Pub-
lic Records Act request stated that it has no
written policies or procedures for compiling its
list and provided an explanation of what is
done in practice.

The vast majority of local elections officials re-
sponded that they have no written policies or
procedures for conducting voter purges sepa-
rate from the Elections Code provisions set
forth above, which do not articulate any par-
ticular standards or procedures to be followed
in carrying out voter purges.

Minimal Matching Criteria

In compiling voter disqualification lists, county
courts are required to provide elections offi-
cials with only the name, address, and date of
birth for those to be purged. It is not clear
that even this minimal information is provided
in all cases. The one court that provided a
substantive response to the Public Records
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Act request enclosed copies of its recent lists,
which included names and birth dates, not
addresses. One of the local elections official
responses (from a different county than the
foregoing court) noted that it does not receive
addresses from its county court either.5!

In canceling voters’ registration, most local
elections officials use the same limited criteria
to match the individuals on the court lists to
their voter rolls; namely, name and date of
birth. Several counties identified additional
categories of information they attempt to
match if available—place of birth, driver’s li-
cense number or state identification number,
signature—though it is unclear where they get
this information or how it is used to more pre-
cisely identify voters.52

Most elections officials did not indicate how
many pieces of information had to match for
them to have confidence that they are cancel-
ing the correct voter. For example, would it
be sufficient to disqualify a voter if only the
name matched? Three counties said that
they require a minimum of two categories to
match—the name and date of birth—to purge
a voter from the list.

No Voter Notification

With one exception, all of the county election
officials indicated that they do not notify vot-
ers of cancellation of registration, a couple of
which noted that it is not required under state
law. Only one county, Santa Clara, reported
having instituted such a procedure. When
Santa Clara County receives the purge list
from the court, it “send[s] a letter requesting
confirmation from the voter before canceling
the voter’s registration since [it has] found
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that in some instances the charges have been the voter that court records have identified
reduced to a misdemeanor.”3 him or her as someone who is in prison or on
parole for a felony conviction and, therefore,
his or her voter registration will be canceled in
30 days unless the form is signed, indicating
otherwise, and returned. A postage-paid en-
velope is included with the form.

In response to a different set of Public
Records Act requests issued by the ACLU-NC
to local elections officials around the same
time, the Alameda County Registrar of Voters
enclosed a form that appeared to be a similar
type of pre-purge notice. The form advises
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Secretary of State’s Office

The Secretary of State is the Chief Elections
Officer and is responsible for overseeing all
state and national elections in California, in-
cluding developing and disseminating voter
education and registration materials. How-
ever, this office has provided little information
about the voting rights of individuals with
felony convictions.

Minimal, Easily Accessible Information on
Website

Other than the standard one-line voter eligibil-
ity statement (You may register to vote if you
are “not in prison or on parole for conviction
of a felony”), the Secretary of State’s website
includes only one further, readily available de-
scription of voting rights for individuals with a
criminal conviction.* The following Q&A ap-
pears in the Frequently Asked Questions sec-
tion of the website:

Q: Can an ex-felon register to vote and
vote?

A: An ex-felon can register to vote and vote
if he/she is not in prison or on parole for
a felony conviction.b4

While an FAQ is a useful tool for providing in-
formation in this regard, the Q&A above pro-
vides little in the way of additional clarification
and, at worst, it may cause further confusion
as written.

Some people define the word “ex-felon” as a
person who has a felony conviction but who is
no longer involved in the criminal justice sys-
tem, including having completed any period
of supervised release such as probation or

parole. This could be interpreted as suggest-
ing that probationers cannot vote, meaning
you have to be an “ex-felon.” Instead, the
question might read: “Can an individual with
a felony conviction register to vote and vote?”

In addition, the answer is simply a restate-
ment of the standard one-liner. Revising the
answer to include some affirmative, explana-
tory information could provide further guid-
ance. For example, “Yes. An individual with a
felony conviction can register to vote and vote
if s/he is not currently in state prison or on pa-
role for a felony conviction. /n other words,
s/he is allowed to vote once completing his or
her state prison sentence and parole period.
In addition, the law allows him or her to vote
while on probation or confined in county jail
as a condition of felony probation.”

The Secretary of State should play a leader-
ship role in protecting and restoring voting
rights for Californians with felony convictions,
and take some simple proactive steps to in-
form people of their eligibility to register and
vote.

Insufficient Information in Voter Materials

Some of the more obvious places on the web-
site where one might look for additional infor-
mation contain no supplementary
explanation. For example, neither the Voters
Bill of Rights5® nor the Know Your Voting
Rights® webpage further illuminates this
issue.

If one digs deeper into the website by utilizing
the search function, another Q&A appears in
a voter fraud protection handbook:

* We note that, as we went to print, the Secretary of State’s Office posted new information on its website about jail voting rights.



Q: My best friend’s brother is in state
prison on a felony conviction and ap-
plied to vote a vote-by-mail ballot from
there. Can he do that?

No. A person who is in prison or on
parole for the conviction of a felony
cannot register to vote or vote. In fact
to ensure that felons are not on the
voter rolls and voting, the Secretary of
State’s office regularly receives crimi-
nal record updates from the State De-
partment of Corrections to verify a
felon’s status against the county’s cur-
rent voter registration files. (EC § 321,
2000, 2101, and Cal. Const. Article Il §
2). However, if the person is in a
county jail on a non-felony conviction,
[he] can register and vote.5”

The handbook answer provides more informa-

tion than the general website text. However,
the inference that individuals in jail with a

felony conviction cannot vote is misleading in-

sofar as it wrongly suggests that individuals in
jail as a condition of felony probation cannot
vote, when in fact they can.

And on the Register to Vote webpage, under
“Voter Registration Drives,” a link to a voter

registration guide points to the following ex-

planation:

In Prison or On Parole for the Conviction of
a Felony

An individual who is convicted of a felony
loses the right to register and vote during
the term of the prison sentence and the
parole period. Once the parole period is
completed, the person’s eligibility to regis-
ter and vote is restored.?®

As the top elections official in the state, the
Secretary of State should do more to ensure
clear, quality, easily accessible explanatory
information about voting rights for individu-
als with felony convictions. This is particu-
larly important in light of the recent
back-and-forth between the Secretary of
State and the Attorney General about the
voting rights of this population that com-
pounded the pre-existing confusion among
voters and other officials.

“The Secretary of State should play a leadership role in protecting and

restoring voting rights for Californians with felony convictions.”
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Department of Corrections
and Rehabilitation

In California, individuals are barred from vot-
ing while incarcerated in state prison or on
parole. However, voting rights are automati-
cally restored once the prison and any parole
term have ended. Unfortunately, many indi-
viduals are unaware that they regain their vot-
ing rights immediately upon completing
parole. Moreover, it appears that little to no
information is proactively provided to this
population by the California Department of
Corrections and Rehabilitation (CDCR), for-
merly the California Department of Correc-
tions, the agency responsible for
management and oversight of state prisons
and the parole system.

Review of Website and Parole Information
Handbook

CDCR'’s website does not appear to have any
information about restoration of voting rights
after completion of parole in the Parole sec-

tion of the website or elsewhere.®

The CDCR publishes a Parole Information
Handbook that is distributed to individuals on
parole and is available on its website.60

While the handbook addresses a number of
issues ranging from things individuals must
do when they get out of prison and conditions
of parole to eligibility for benefits, it does not
contain any information about disenfranchise-
ment while on parole or restoration of voting
rights after completion of parole.

— 44 —

Requests for Policies

In March 2005, the ACLU-NC sent Public
Records Act requests to 16 state prison facili-
ties to determine what, if any, information is
given to staff or to individuals under the su-
pervision of the Department of Corrections—
whether in prison, leaving prison, or coming
off parole—about voting rights of individuals
with felony convictions.6!

Among the six responses received was a letter
from the Legal Affairs Division sent on behalf
of the “headquarters of the California Depart-
ment of Corrections,”%2 noting that the “CDC
is tasked with the incarceration and parole of
individuals who have been convicted of a
felony, and who thus cannot vote in this state
until they are discharged from incarceration
or parole.”®3 |t stated, therefore, that the
“only departmental policy or material that the
CDC maintains about voting is in Section
51080.3.2 of our Department Operations
Manual (DOM).” This section advises staff:

51080.3.2  Right to Vote

The California Constitution, Article II, Sec-
tion 4 prohibits imprisoned or paroled in-
dividuals, convicted of a felony, from
voting. The inmate or parolee must have
completed his or her term of imprison-
ment or parole and be discharged from
prison and parole before the right to vote
is restored.®*



Visits to Regional Parole Offices

Given the large number of individuals on pa-
role in California who will eventually regain
their voting rights, we conducted a “spot
check” of a handful of parole offices in July
2008 to see what information was visibly
available.®> We also had the opportunity to
speak with individuals in these offices about
voting rights with a felony conviction.

The results of these visits provide a glimpse of
the problem of inadequate information and
misinformation on this issue.

Not one of the six parole offices visited had
any information posted about voting rights. It
was not surprising, therefore, to learn that in-
dividuals in three out of four of these offices
had incorrect information about voting rights
for people with felony convictions, believing
those rights were lost for a lifetime.

At a parole office in San Francisco, two out of
the three people surveyed did not know their
voting rights. One stated, “l thought once you
lost the right [to vote] you could never vote
again.” The other was also uninformed but
pleased to learn he could eventually regain
his voting rights:

| thought you couldn’t vote once you lost
the right. No. No one tells you that. |

never knew that. So, once I’'m off parole |
can vote? [Interviewer answer: Yes, you
just need to register.] So, how do | regis-
ter? [Interviewer answer: DMV, Registrar,
Library . ..] I'm going to do that. They
should tell you that when you get your cer-
tificate of discharge.

Similarly, in Contra Costa County, where infor-
mation also was not posted, a woman in the
waiting room was not clear on the status of
voting rights:

But | thought people on parole couldn't
vote? That's what my husband told me.
[Interviewer answer: You regain the right
to vote once you've completed your pa-
role.] | didn’t know that. They should
have that type of information here.

Two persons were in Santa Clara, neither of
whom thought they could vote:

No, we're not registered, we are both
felons. [Interviewer answer: Did you know
that you can vote once you are off parole
even with a felony?] No, | thought you
can't vote with a felony.

Only one person knew the law, a parolee in
Santa Cruz County, who said, “I know that if
you are on probation or off parole, you can
vote.”

“Many individuals are unaware that they regain their voting rights

immediately upon completing parole.”
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The Road Ahead

Recommendations for Reform

As more and more citizens across the nation
are denied democratic participation as a re-
sult of felony disenfranchisement laws, advo-
cates, the public, lawmakers, and the courts
have begun to reexamine the disturbing his-
torical legacy and questionable purposes un-
derlying such disenfranchisement and to
reconsider their sweeping use today.

Momentum has recently grown for bipartisan
reform as several states have scaled back
their felony disenfranchisement restrictions
and instituted better procedures for ensuring
voter education and access to the ballot for
individuals with criminal convictions.! Califor-
nia should reform its felony disenfranchise-
ment policies and practices to:

m Ensure existing voting rights are accessi-
ble and enforced; and

m Expand voting rights.

Ensuring Existing Voting Rights
Are Accessible and Enforced

Misinformation and confusion abound in Cali-
fornia about voting rights for individuals with
felony convictions. Procedures should be es-
tablished at all levels of government to ensure
that individuals with felony convictions who
are legally eligible to vote are accurately ad-
vised in a timely fashion of their voting rights
and are able to freely exercise those rights.
Local, state, and federal governments must
play a role to protect and ensure participation
in democracy.
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State Legislature

Voting is a fundamental right, yet California
law does not provide adequate safeguards to
ensure access to voting for all eligible voters.
The state should mandate more effective pro-
cedures through new legislation, such as:

= Notifying persons who lose and regain
their voting rights.

Courts should be required to provide advance
notice of the loss of voting rights to individuals
when entering a plea or at the time of sen-
tencing for a felony conviction that will lead to
a state prison and parole term.2 The notifica-
tion should also advise individuals that their
voting rights are automatically restored upon
release from state prison and completion of
parole.3

The California Department of Corrections and
Rehabilitation (CDCR) should be required to
provide individuals under its supervision with
written notice of the automatic restoration of
their voting rights upon release from state
prison and completion of parole, and that
they need only re-register to begin or resume
voting.

The Secretary of State should be required to
develop and disseminate specific, targeted in-
formation about voting rights for individuals
with felony convictions to local elections offi-
cials, county sheriffs, public defenders, pro-
bation officers, and judges to ensure that
accurate information is conveyed by these
government officials.



Local elections officials, county probation of-
fices, and county jail facilities should be re-
quired to post in waiting areas information
about voting rights for people with felony con-
victions.

= Notifying voters when they are purged
from voter rolls.

Local elections officials should be required to
provide voters with advance notice when they
are to be purged from voter rolls to afford
them an opportunity to contest their removal
and to ensure greater accuracy and account-
ability for voter lists.> The notice should also
state that voting rights are automatically re-
stored upon completion of any state prison
and parole term.

= Developing adequate criteria for cancella-
tion of voter registration.

Courts and local elections officials should be
required to follow consistent, precise guide-
lines for canceling voters’ registration to pro-

SAMPLE LEGISLATION

tect against erroneous purging of eligible vot-
ers. This would include but not be limited to
requiring more matching criteria than simply
name, address, and date of birth when com-
paring court felony conviction lists to local
elections officials’ voter lists, such as addition-
ally requiring Social Security number, gender,
age, and place of birth.6

Separate and apart from legislatively-man-
dated procedures, relevant government agen-
cies should proactively adopt better
safeguards to protect the voting rights of indi-
viduals with felony convictions.

Secretary of State

As the top elections officer in the state, the
Secretary of State should play a leadership
role in protecting voting rights for Californi-
ans with felony convictions and take some
simple proactive steps—beyond the generic
voter eligibility statement in existing materi-

PROVIDING NOTIFICATION OF LOSS AND RESTORATION OF VOTING RIGHTS

Before accepting a plea of guilty or nolo contendere to a felony, and before imposing a felony sentence
after trial, the court shall notify the defendant that conviction will result in the loss of the right to vote only if
and for as long as the person is in state prison or on parole and that voting rights are automatically re-
stored thereafter.

As part of the release process leading to the discharge of a person who has been disenfranchised because
of imprisonment in state prison or parole for a felony conviction, the California Department of Corrections
and Rehabilitation shall notify that person in writing that his or her voting rights will be automatically re-
stored.!®
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als—to inform people of their eligibility to
register and vote. This would include but
not be limited to:

m Developing specific, targeted voting rights
information that clearly explains the voting
rights of individuals with felony convic-
tions. This would include clarifying impor-
tant distinctions between different
statuses (probation vs. parole) and places
of confinement (jail vs. state prison), and
avoiding use of broad terms that cause
confusion, such as “incarcerated.”

m Updating existing materials to reflect this
new guidance.

m Translating this information in all seven
languages for which ballot materials are
available in California. This would include
ensuring that important distinctions (pro-
bation vs. parole, jail vs. state prison) are
adequately captured in

translations to guard against misinterpre-
tation.

m Disseminating these materials throughout
the state to local elections officials, and
probation, parole and sheriffs’ offices.

m Posting this information on the Secretary
of State’s website.

= Training staff in the Secretary of State’s of-
fice who interact directly with the public
and who respond to inquiries about voting
rights and procedures to ensure that they
provide accurate information about voting
rights with a felony conviction.

m Instituting uniform criteria and procedures
for timely, secure jail voting including but
not limited to:

Requiring local elections officials to af-
firmatively provide to county jails an
adequate supply of registration and
voting materials; notification of regis-
tration and voting deadlines; and a
process for timely returning completed
registration and voting materials; and

Requiring jail facilities to affirmatively
provide to inmates notice of their vot-
ing rights and the procedures for exer-
cising those rights; timely access to
registration and voting materials; and
secure voting procedures, such as al-
lowing voting materials to be treated as
confidential mail.

Local Elections Officials

Local elections officials are the front line

for voter inquiries. While various cate-
gories of individuals with criminal con-
victions are legally eligible to vote, it
appears that little to no specific, tar-
geted information is provided to this



Sample Probation E-mail/Written Notice
TO: All Staff

FROM: Chief Probation Officer

RE: Voting Rights of Adult Probationers

It has come to our attention that there is confu-
sion about the voting rights of adult
probationers. This e-mail [notice, bulletin, etc.]
is to clarify that adult probationers under our su-
pervision have the right to vote in all federal,
state, and local elections.

In California, voting rights are taken away only
while someone is in state prison or on parole for
a felony conviction.

The voting eligibility requirements for probation-
ers are the same as for people who are not on
probation: You must be a U. S. citizen, a resi-
dent of California, and at least 18 years old; and
you must not have been judged by a court to be
mentally incompetent to register and vote.

Informing probationers about their voting rights
and encouraging them to exercise those rights
further an important goal of our department:
promoting the successful reintegration of proba-
tioners into the community. It has been shown
that those who vote are less likely to re-offend
than those who do not.

If you receive an inquiry about probationers’ vot-
ing rights, please inform the probationer that
s/he is eligible to vote in all federal, state, and
local elections. If s/he has additional questions
about voting eligibility or registering to vote,
please refer him or her to [insert name of
County Registrar/Elections Office, address, and
phone number; e.g., San Francisco Department
of Elections, 1 Dr. Carlton B. Goodlett Place,
Room 48, San Francisco, CA, 415.554.4375].
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Sample Probation Employee Manual Insert

Voting Rights of Adult Probationers

Adult probationers under our supervision have the right to vote
in all federal, state, and local elections. In California, voting
rights are taken away only while someone is in state prison or
on parole for a felony conviction. The voting eligibility require-
ments for probationers are the same as for people who are not
on probation: You must be a U. S. citizen, a resident of Califor-
nia, and at least 18 years old; and you must not have been
judged by a court to be mentally incompetent to register and
vote.

Informing probationers about their voting rights and encourag-
ing them to exercise those rights further an important goal of
our department: promoting the successful reintegration of pro-
bationers into the community. It has been shown that those
who vote are less likely to re-offend than those who do not.

If you receive an inquiry about probationers’ voting rights,
please inform the probationer that s/he is eligible to vote in all
federal, state, and local elections. If s/he has additional ques-
tions about voting eligibility or registering to vote, please refer
him or her to [insert name of County Registrar/Elections Office,
address, and phone number; e.g., San Francisco Department
of Elections, 1 Dr. Carlton B. Goodlett Place, Room 48, San
Francisco, CA, 415.554.4375].

Sample Probation FAQ for Website
Q: Can | vote while | am on probation?

A: Yes. In California, you have the right to vote while you
are on probation. You must be a United States citizen, a
resident of California, and at least 18 years old. To vote
in the next election, you must register to vote at least 15
days before the election. For more information, contact
[insert name of County Registrar/Elections Office, ad-
dress, and phone number, with hyperlink to website;
e.g., San Francisco Department of Elections, 1 Dr. Carl-
ton B. Goodlett Place, Room 48, San Francisco, CA,
415.554.4375
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population about their voting rights or to elec-

tions staff who respond to their inquiries. Poli-

cies and procedures should be developed to
address this gap, including but not limited to:

m Developing specific targeted voting rights
information that clearly explains the voting
rights of individuals with felony convic-
tions. This would include clarifying impor-
tant distinctions between different
statuses (probation vs. parole) and places
of confinement (jail vs. state prison), and
avoiding use of broad terms that cause
confusion, such as “incarcerated.”

m Posting this information in elections office
waiting areas and on websites.

m Training elections staff who interact di-
rectly with the public and who respond to
inquiries about voting rights and proce-
dures to ensure that they provide accurate
information about voting rights with a
felony conviction.

m Establishing written procedures for collab-
orating with jails to ensure that eligible in-
dividuals in county jails are afforded their
constitutional right to vote. The recent
confusion about the rights of this popula-
tion, triggering a lawsuit to clarify the law
by a court decision, attests to the need for
clear policies.” These procedures should
include but not be limited to:

Assigning an elections representative to
oversee jail voting and act as a liaison with
county sheriffs, jail service providers, and
community-based organizations;

Delivering a sufficient supply of voter reg-
istration, Vote By Mail ballot application,
and voter education materials to county
jail facilities;
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Ensuring distribution of these materials at
least 60 days prior to any national,
statewide, or local election and again ap-
proximately two to three weeks prior to the
election in advance of the 15-day voter
registration deadline;

Assisting eligible voters in correctly com-
pleting forms; and

Collecting completed voter registration
materials and ballots from county jail.

County Probation Officials

In California, probationers are legally eligible
to vote, but they receive little to no informa-
tion about their voting rights. Consistent with
their mission of rehabilitating those who have
been involved in the criminal justice system,
probation offices should inform probationers
of their voting rights to facilitate successful
reintegration into the community. This would
include but not be limited to:

m Posting specific, targeted voting rights infor-
mation (provided by the Secretary of State,
local elections officials, or organizations) in
probation waiting areas and on websites.

= [raining probation staff about probationer
voting rights to ensure that they provide
accurate information when they receive
inquiries.

County Sheriffs

In California, individuals serving time in
county jail as a condition of felony probation
are legally eligible to vote, along with misde-
meanants and those awaiting trial or convic-
tion. Jail personnel should proactively inform
jail inmates about their voting rights. This
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would include but not be limited to:

m Posting specific, targeted information in-
side jail facilities to alert individuals to their
voting rights and the jail procedures for ex-
ercising those rights, and incorporating
such information into handbooks or other
standard materials provided to jail inmates.

m Displaying this information in jail waiting
areas and on websites so that family mem-
bers and friends visiting individuals in jail
can alert inmates of their voting rights.

= Working with local elections officials to es-
tablish effective election-year jail voting
procedures. These procedures should in-
clude but not be limited to:

Assigning a jail representative to oversee
jail voting and act as a liaison with local
elections officials, jail service providers,
and community-based organizations;

Ensuring a sufficient supply of voter regis-
tration, Vote By Mail ballot application,
and voter education materials in jail facili-
ties;

Distributing these materials at least 60
days prior to any national, statewide, or
local election and again approximately two
to three weeks prior to the election in ad-
vance of the 15-day voter registration
deadline;

Providing for timely return of completed
voter registration materials and ballots
from county jail; and

Allowing voting forms and ballots to be
treated as confidential mail.

= Training jail personnel about jail inmates’
voting rights to ensure that they provide
accurate information when they receive
inquiries.
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California Department of Corrections and
Rehabilitation

Although voting rights are automatically re-
stored in California once the period of parole is
complete, it appears that parolees currently
receive no specific, targeted information about
the restoration of their voting rights. The
CDCR should proactively inform parolees that
they automatically regain their voting rights.
This would include but not be limited to:

m Posting specific, targeted information
about the automatic restoration of voting
rights upon the completion of parole, in-
cluding in the Parolee Information Hand-
book, on the CDCR website, and in parole
office waiting areas.

m Training parole officers about parolee vot-
ing rights to ensure that they provide ac-
curate information when they receive
inquiries.
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Congress and Its California Delegation

U.S. Senators and Representatives from Cali-
fornia should support federal legislation pro-
tecting voting rights. Several bills introduced
in the U. S. Congress have addressed con-
cerns about felony disenfranchisement.
Among them: bills to restore voting rights to
anyone who is not incarcerated,® and various
notice bills, such as requiring states to pro-
vide notification to individuals about their vot-
ing rights when they become re-eligible to
vote? or notification at an even earlier stage in
the criminal justice process, such as when
entering a plea or upon conviction.1© Other
bills would require notice to voters before
purging them from voting lists!! or create in-
centives for states to proactively provide tar-
geted voter education.?2 None of these bills
has yet to become law.

Expanding Voting Rights

Ensuring that those with felony convictions
who are legally eligible to vote know that and
are able to freely exercise their right to vote is
only a first step. Voting rights should be ex-
panded to all Californians and, at the very
least, to those on parole. Similar to previous
efforts that have expanded the franchise in
California, a constitutional amendment is re-
quired to achieve this goal.
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Restore Voting Rights to Individuals in State
Prison and on Parole

Two states—Maine and Vermont—and the
U.S. territory of Puerto Rico already allow
people in prison to vote, without incident.13
In the international community, most mature
democracies allow prisoners to vote. Califor-
nia should, too.

At a Minimum, Restore Voting Rights to
Individuals on Parole

Thirteen states and the District of Columbia
allow people with felony convictions who are
in the community under the supervision of
the criminal justice system—whether on pro-
bation and parole—to vote.!* Probationers
are already entitled to vote in California; the
franchise should be extended to parolees as
well. These individuals are living, working,
and raising their families in the community
and would benefit in their reintegration by
participating in the life of their community
through voting instead of wearing the badge
of second-class citizenship. Enfranchisement
immediately upon release from state prison
would also eliminate voter and government
agency confusion regarding who in the com-
munity is legally eligible to vote.!®

Law enforcement associations, such as the
American Probation and Parole Association
and the Association of Paroling Authorities In-
ternational, have endorsed this approach.16 |t
has broad public support!” and may be re-
quired to comply with international treaties
signed and ratified by the United States.!8



Conclusion

Millions of individuals in the United States,
disproportionately people of color, are barred
from voting for at least some period of time as
a result of felony disenfranchisement laws.
The varied patchwork of these laws through-
out the nation has created confusion in Cali-
fornia and elsewhere about who is and is not
eligible to vote.

Although an individual with a felony convic-
tion in California can vote while on probation
or once s/he is off parole, and retains voting
rights while confined in county jail as a condi-
tion of felony probation, many people in this
situation are unaware of their eligibility to
vote. Compounding the problem, relevant
government agency officials—such as local
elections officials, probation officers, sheriff's
personnel, the Secretary of State’s Office, and
the California Department of Corrections and
Rehabilitation—are also unclear about the
law or fail to affirmatively provide adequate in-
formation about voting rights with a felony
conviction. As a result, beyond the more than

quarter-million voters who are legally disen-
franchised in California while in state prison
and on parole, countless other citizens are ef-
fectively disenfranchised because of the lack
of information or misinformation provided to
them about their voting rights.

Government agencies entrusted with protect-
ing voting rights, and those that have the
most interaction with individuals who have
been involved in the criminal justice system,
should develop policies, practices, and mate-
rials to ensure that individuals are provided
with accurate information about their voting
rights and can freely exercise those rights.
And the state should ultimately extend voting
rights to all Californians, regardless of their
criminal conviction.

Felony disenfranchisement laws are unneces-
sary and unfair. It is time we reevaluate these
policies of exclusion and fully realize our com-
mitment to democratic inclusion.
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PUBLIC OFFICIAL AND VOTER CONFUSION:
IMPLEMENTATION OF CALIFORNIA'S
DISENFRANCHISEMENT LAW
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7 Letter from Arturo L. Faro, Acting Chief Adult Probation Officer,
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Costa, San Francisco, San Mateo, Santa Clara, and Santa Cruz
counties.

13 Of the 48 northern California counties, only Madera, Napa, and
Santa Clara jails are not operated by the sheriff's department. In
these three counties, the jails are operated by a separate county
Department of Corrections.

14 Some variations on the question included “Can my hus-
band/son/brother vote while he is on probation?”
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16 Letter from Maya Harris, Associate Director, ACLU of Northern Cal-
ifornia, to County Sheriffs (January 13, 2006).
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tor of a Type | (holding sentenced inmate workers), II, IlI, or IV
facility shall develop written policies and procedures whereby the
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state, and federal elections, pursuant to election codes.”).
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21 | etter from Darren Bogi¢, Deputy County Counsel, Office of the
San Benito County Counsel, to Maya Harris, Racial Justice Proj-
ect Director, ACLU of Northern California (March 30, 2005).
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Facility section, Public Information webpage.

27 Placer County Sheriff's Department website, Placer County Jail
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formation (Rules & Regulations) webpage.
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30 Yuba County Sheriff's Department website, In Custody section, In-
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32 See, e.g., Otsuka v. Hite, 64 Cal. 2d 596, 603-604 (1966) (“every
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33 Letter from Maya Harris, Racial Justice Project Director, to Local
Elections Officials (March 9, 2005).
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ifornia, to Local Elections Officials (January 13, 2006).

35 The “Voter Bill of Rights,” produced by the Secretary of State’s Of-
fice, provides: “You have the right to cast a ballot if you are a
valid registered voter. A valid registered voter means a United
States citizen who is. . . not in prison or on parole for conviction
of a felony.” The standard “Voter Registration Form” contains a
“Voter Declaration” that requires certification that an individual is
“. .. notin prison or on parole for a felony conviction.”

36 Once again, a few county offices referenced their work with sher-
iffs or others to facilitate jail voting or enclosed a copy of the
sheriff's policy, and one noted that it was working with the proba-
tion office to create a booklet.

37 Letter from John Arntz, Director, San Francisco Department of
Elections, to Maya Harris, Associate Director, ACLU of Northern
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and Outreach, Santa Cruz County Clerk/Elections, to Maya Har-
ris, Associate Director, ACLU of Northern California (January 19,
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2007).
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counties between December 2007 and August
2008.
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not have websites.
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tion. (Emphasis in original.)
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%0 Cal. Elec. Code § 2212.
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52 One county, San Mateo, also looks at the last four dig-
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from David Tom, Elections Manager, San Mateo
County Elections, to Maya Harris, Associate Director,
ACLU of Northern California (March 24, 2006).

53 Letter from Jesse Durazo, Registrar of Voters, County
of Santa Clara to Maya Harris, Associate Director,
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Frequently Asked Questions webpage. (Emphasis in
original.)

% Secretary of State website, Voter Information section,
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Rights.

%6 Secretary of State website, Voter Information section,
Know Your Voting Rights webpage.

57 Secretary of State, Voter Fraud Protection Handbook:
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Process, “Voting By Mail” (August 1, 2008): 6. (Em-
phasis in original.)

58 Secretary of State, Guide to Voter Registration in Cali-
fornia, (2006): 5.

% See, e.g., California Department of Corrections and
Rehabilitation website, Parole section.

60 California Department of Corrections and Rehabilita-
tion, Parolee Information Handbook.
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62 |etter from Bryan Snyder, Staff Counsel, Legal Affairs
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63 Ibid.
64 California Department of Corrections, Operations Man-
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ual, Article 8—Civil Rights, § 51080.3.2 (updated
through May 1, 2000 version).

65 The visits were conducted July 22-24, 2008, in
Alameda, Contra Costa, San Francisco, San Mateo,
Santa Clara, and Santa Cruz counties.

% All of Us or None is a project of Legal Services for Pris-
oners with Children, a San Francisco-based non-
profit organization that “advocates for the human
rights and empowerment of incarcerated parents,
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carceration.” All of Us or None “is an organizing ini-
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face every day.” http://prisonerswithchildren.org.

67 Statement from Dorsey Nunn, Director of All of Us or
None at launch of ACLU-NC'’s “Every Vote Counts”
public education campaign (October 11, 2006).
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70 Memo from M'Liss Keesling, Inmate Programs Coordi-
nator, Santa Cruz County Sheriff's Office, to All Facili-
ties Corrections Staff (December 21, 2007).

71 Santa Cruz County Clerk/Elections, Outreach Policy
and Procedures for Inmates and Former Inmates
(October 25, 2005); Santa Cruz County Sheriff's Of-
fice, Procedure 5-10 (revised December 8, 2006).

72 Santa Cruz County Clerk/Elections, Outreach Policy
and Procedures.

73 Monterey County Elections Department, Proposed In-
mate Voting Policy and Procedures in Partnership
with the Monterey County Sheriff's Office (January
2008).

74 Interview with Linda Tulett, Monterey County Registrar
of Voters (August 7, 2008).
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I Ryan S. King, The Sentencing Project, “A Decade of Reform:

13 |spahani, Out of Step 33 (security of elections and prison safety
have not been threatened in any country that allows prisoner vot-
ing).

14 The thirteen states are Hawaii, lllinois, Indiana, Massachusetts,

Felony Disenfranchisement Policy in the United States” (2006):
1, 2 (since 1997, 16 states have reformed their laws to reduce
their restrictiveness resulting in restoration of voting rights to
more than 600,000 residents in seven of those states); Ryan S.
King and Marc Mauer, The Sentencing Project, “The Vanishing
Black Electorate: Felony Disenfranchisement in Atlanta, Georgia”
(September 2004): 18 [hereinafter King and Mauer, “The Van-
ishing Black Electorate”] (noting bi-partisan nature of reforms,
with bills signed into law by both Republican and Democratic
governors).

2 American Civil Liberties Union, Breaking Barriers to the Ballot Box:

Felon Enfranchisement Toolkit (2008): 12, 19 [hereinafter Amer-
ican Civil Liberties Union, Breaking Barriers).

3 Rhode Island voters passed a referendum in November 2006 ex-

tending voting rights to probationers and parolees that required
notice at the plea and sentencing stages and also when an indi-
vidual is released from prison. See American Civil Liberties
Union, Breaking Barriers 48 (Section 17-9.2-3(b) and (c) of the
Rhode Island law provide: “Before accepting a plea of guilty or
nolo contendere to a felony, and before imposing a felony sen-
tence after trial, the court shall notify the defendant that convic-
tion will result in loss of the right to vote only if and for as long as
the person is incarcerated and that voting rights are restored
upon discharge” and that “as part of the release process leading
to a person’s discharge from a correctional facility, the depart-
ment of corrections shall notify that person in writing that voting
rights will be restored, provide that person with a voter registra-
tion form and a declination form, and offer that person assis-
tance in filling out the appropriate form”). A North Carolina law
adopted August 19, 2007 requires the “State Board of Elections,
the Department of Correction, and the Administrative Office of
the Courts [to] jointly develop and implement educational pro-
gram and procedures for persons to apply to register to vote at
the time they are restored to citizenship.” Ibid., at 50. And
Louisiana recently enacted a law requiring its Department of
Public Safety and Corrections to notify people leaving its supervi-
sion about how to regain their voting rights and to provide these
individuals with voter registration applications. ACLU of
Louisiana, “ACLU of Louisiana Applauds Pro-Democracy Move
in Louisiana; State Legislature Passes Bill Mandating That Indi-
viduals Who Complete Felony Sentences Be Informed Of Voting
Rights” (July 16, 2008).

4 American Civil Liberties Union, Breaking Barriers 17.

5 Georgia, Louisiana, New York, and Virginia have laws requiring noti-

fication prior to removal from voting lists. Laleh Ispahani and
Nick Williams, Purged! How a Patchwork of Flawed and Incon-
sistent Voting Systems Could Deprive Millions of Americans of
the Right to Vote (New York: American Civil Liberties Union,
2004) [hereinafter Ispahani, Purged!l: 9-10.

6 lbid., at 8 (reporting that, although not codified, South Dakota in

practice checks the first name, middle name, last name, social
security number, date of birth, gender, place of birth, date of
conviction, age, and address from the felony conviction report
against the statewide registration database).

7 League of Women Voters v. McPherson, 145 Cal.App.4™" at 1482—

84.

8 H.R. 4202 Re-Entry Enhancement Act of 2005 (Section 201); H.R.

1300 Civic Participation and Rehabilitation Act of 2005 (Section
3).

Michigan, Montana, New Hampshire, North Dakota, Ohio, Ore-
gon, Pennsylvania, Rhode Island, and Utah. American Civil Lib-
erties Union, Breaking Barriers 12. Through a state referendum
passed by voters, Rhode Island was the most recent of these
states to restore voting rights immediately upon release from in-
carceration, i.e., while still on probation or parole. See Sentenc-
ing Project, Felony Disenfranchisement Laws in the United
States 2 (March 2008). For the full text of the Rhode Island ref-
erendum, see American Civil Liberties Union, Breaking Barriers
48-49.

15 |spahani, Out of Step 4; King and Mauer, “The Vanishing Black

Electorate” 20; Erika Wood, Brennan Center for Justice, Restor-
ing the Right to Vote (2008): 14-16.

16 American Probation and Parole Association, “Resolution Support-

ing Restoration of Voting Rights Released” (October 17, 2007)
(resolution calls for restoration of voting rights upon completion
of prison sentence and advocates no loss of voting rights while
under community supervision; states disenfranchisement not
based on a need to protect the integrity of the electoral process
and justice system and goes against successful reentry); Associ-
ation of Paroling Authorities International, “Resolution on Restor-
ing Voting Rights” (April 30, 2008) (recognizing that
disenfranchisement after conviction or release from prison goes
against criminal justice policy, democracy, and equality, instead
of fostering community stakeholders and facilitating pro social
behavior; supporting voting rights restoration upon reentry to
community and encouraging paroling authorities to participate in
efforts to reform laws). See also American Bar Association, ABA
Standards for Criminal Justice Third Edition: Collateral Sanctions
and Discretionary Disqualification of Convicted Persons 35
(2004) (“Standard 19-2.6 Prohibited collateral sanctions...Juris-
dictions should not impose...deprivation of the right to vote, ex-
cept during actual confinement.”).

17 Jeff Manza, Clem Brooks, and Christopher Uggen, “Public Atti-

tudes Toward Felon Disenfranchisement in the United States,”
Public Opinion Quarterly, No. 2 (2002): 1 (reporting on public
opinion survey finding nearly 2/3 support for allowing parolees to
vote).

18 United Nations Human Rights Committee, “Concluding Observa-

tions of the Human Rights Committee” No. 35 (September
2006): 11 (expressing concern that “five million citizens cannot
vote due to a felony conviction, and that this practice has signifi-
cant racial implications;” urging adoption of “measures that en-
sure that states restore voting rights to citizens who have fully
served their sentences and those who have been released on pa-
role”).

19 See, e.g., American Civil Liberties Union, Breaking Barriers 19.

10 H.R. 2830 Voting Restoration Act of 2001 (Section 5(b)).
11'S. 804/H.R. 1381 Count Every Vote Act of 2007 (Section 341).
2 H.R. 2830 Voting Restoration Act of 2001 (Section 4).
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