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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A

FRANK CLEMENT,
Plaintiff, No. C 00-1860 CW

V. ORDER GRANTI NG
I N PART AND
CAL| FORNI A DEPARTMENT OF DENYI NG | N PART
CORRECTI ONS, et al ., DEFENDANTS
MOTI ON FOR
Def endant s. SUMVARY
JUDGVENT;
DENYI NG
PLAI NTI FF' S
MOTI ON FOR A
PRELI M NARY
| NJUNCTI ON;
GRANTI NG
PLAI NTI FF
PARTI AL SUMVARY
JUDGMENT.

Def endant California Departnment of Corrections (CDC) and
t he nanmed Def endant enpl oyees of the CDC (I ndividual
Def endants) nove for summary judgnent on Plaintiff Frank
Clement’s section 1983 clainms for damages and injunctive
relief. Plaintiff opposes the notion and noves for prelimnary
injunctive relief with respect to one of his clains.
Def endants oppose Plaintiff’s request for a prelimnary
injunction. The matter was heard on August 9, 2002. Having
considered all of the papers filed by the parties and oral
argument on the notion, the Court grants in part and denies in

part Defendants’ notion for summary judgnent (Docket # 31),
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denies Plaintiff’s request for a prelimnary injunction (Docket
# 53), and grants partial summary judgnent to Plaintiff.
BACKGROUND

At all tines relevant to this notion, Plaintiff was a
prisoner at Pelican Bay State Prison (Pelican Bay).

A Del ay in Diagnosis and Treatnment for Col on Cancer

On April 8, 1999, Plaintiff advised a nurse that he had
been experiencing intermttent episodes of diarrhea, with bl ood
and mucus in watery, |oose stool. She arranged for himto see
a doctor the next day. Declaration of Dwi ght Wnslow (Wnslow
Dec.), Ex. A. Plaintiff was exam ned by a doctor at Pelican
Bay on April 9, 1999. The doctor ordered a barium enena and
ordered that a stool sanple be tested. The doctor advised
Plaintiff to return in tw weeks for followup. 1d., Ex. B
Plaintiff returned to Pelican Bay clinic on April 12
conpl aining that his synptons had worsened. He was taken to
Sutter Coast Hospital that day. 1d., Ex. C. At Sutter Coast
Hospital, Plaintiff’'s abdonmen was x-rayed and he was eval uated
by Dr. Picone. Dr. Picone recomended that Plaintiff be put on

a bland diet and be schedul ed for a col onoscopy.! 1d., Ex. DE.

The results of the barium enema becane avail able on April
13, 1999. They showed the presence of one small polyp, two
smal | pol ypoid | esions, and several small scattered diverticula

in the sigmid colon. [d., Ex. F. On April 25, Pelican Bay

A col onoscopy is a visual exam nation of the inner surface
of the colon by nmeans of a col onoscope. Stedman’s Medi cal
Dictionary at 367 (26th ed. 1995).
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medi cal adm nistrative review staff approved the col onoscopy as
wel | as an esophagogastroduodenoscopy (EGD). 2

Plaintiff saw Dr. White at the Pelican Bay Clinic on My
11, 1999 and on May 26, 1999. Dr. VWhite noted that Plaintiff
had | ost fourteen pounds in the two weeks between visits.
Decl aration of Frank Clement (Clenent Dec.), Exs. 8-9. On My
21, 1999, Plaintiff saw Dr. Picone at Sutter Coast Hospital
Dr. Picone again recommended a col onoscopy. 1d., Ex. H On
June 9, 1999, Plaintiff saw Dr. White at the Pelican Bay
clinic. Dr. White's notes fromthat visit indicate that she
contacted Dr. Picone’'s office and was told that Plaintiff’s
col onoscopy appoi ntnent was “pending.” 1d., Ex. N. On June
22, 1999, Plaintiff returned to the Pelican Bay clinic and
again saw Dr. White. Dr. Wiite's notes fromthat neeting
i ndicate that she again contacted Dr. Picone’s office and was
told that Plaintiff’s surgery would be scheduled. 1d., Ex. P.
On June 24, 1999, Dr. Picone issued an addendumto his April
12, 1999 patient note. The addendum indicates that Plaintiff
had been schedul ed for a col onoscopy (though it does not say
when), but that a “physical problemat the hospital prevent][ed]
surgery on that day.” 1d., Ex. Q

On July 16, 1999, Plaintiff was taken to Sutter Coast
Hospital to have the col onoscopy and the EGD perforned. Only
the EGD was performed on that day. 1d., Ex. R The parties

di spute why the col onoscopy was not performed on July 16.

2An EGD i s an endoscopi ¢ exan nation of the esophagus,

stomach and duodenum |d. at 598.

3
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Plaintiff contends that Defendants had not given himmedication
necessary to prepare himfor the procedure. Declaration of
Frank Clement (Clement Dec.) 5. Defendants contend that
there was a “technical probleni at the hospital that prevented
the hospital fromperform ng the procedure. Wnslow Dec., Ex.
R.

On July 20, 1999, Plaintiff filed an adm nistrative appea
(602 appeal) because the col onoscopy had not yet been
perfornmed. On August 2, 1999, a col onoscopy was perfornmed on
Plaintiff and two polyps were renmoved. 1d., Ex. V. The
pat hol ogy report on the renoved pol yps reveal ed that one was
benign and the other malignant. 1d., Ex. W The type of
carci noma reveal ed by the biopsy is a slow grow ng, non-

i nvasive malignancy. 1d. f 29.

On August 13, 1999, Plaintiff saw Dr. Picone to foll ow up
on the surgery. Dr. Picone recomended that Plaintiff return
for another col onoscopy in six nonths and that Plaintiff be put
on a high fiber, lowfat diet with no red neat. 1d., Ex. X
Def endant W nsl ow, the Chief Medical Oficer at Pelican Bay,
does not believe that a red neat free diet is medically
necessary for Plaintiff. [d.  32. Plaintiff was not
i medi ately put on the specified diet. On August 25, 1999,
Plaintiff filed a 602 appeal conpl aining that he was not
receiving the diet ordered by Dr. Picone. Clenent Dec., Ex.
14. On October 17, 1999, Plaintiff’'s lowfat diet was
commenced, but Defendants continued to include red neat in his
diet. Clenent Dec. § 13. On Decenber 21, 1999, Plaintiff

began to receive a second sack lunch along with his |owfat

4
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diet so that he could substitute the nmeat portion of his neal
wi t hout sacrificing his caloric or nutritional intake. W nslow
Dec. T 33.

B. Tenni s Shoes

Plaintiff has cal caneal bone spurs. Plaintiff contends
t hat because of this condition, the Pelican Bay-issued shoes
cut into the back of his heels, making wal king and exercise
unconfortable and resulting in blisters on his heels. C enent
Dec. 1 19. Plaintiff contends that he has a medical need for
tennis shoes froma vendor other than the one approved by the
facility. Although his treating physician has authorized such
purchases, that physician was overruled by Pelican Bay’'s Health
Care Manager. Clenent Dec. § 34. Plaintiff appealed the
Heal th Care Manager’s deci sion through Pelican Bay’s
adm ni strative system The decision not to permt Plaintiff to
purchase tennis shoes from an outside vendor was upheld on
appeal . 1d. 1Y 34, 42

On March 8, 2001, Plaintiff filed a petition for a wit of
habeas corpus in State court seeking an order allowing himto
purchase tennis shoes from an outside vendor. That wit was
deni ed on August 20, 2001 on the grounds that “a difference of
opi ni on anong staff does not constitute deliberate indifference
to petitioner’s nedical needs.” Declaration of Julianne
Mossl er (Mossler Dec.), Ex. D (Order Denying Petition for Wit
of Habeas Corpus and Di schargi ng Order to Show Cause).

C. Recei pt of Internet Materials

In 1998, Pelican Bay adopted a policy that materials

printed fromthe Internet were consi dered “unauthori zed

5
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publications” and could not be enclosed in letters sent to
prisoners fromthe outside. The prison changed this policy
several tinmes over the next two years and the npbst recent
version was formalized in a meno fromthe Warden in February,
2001. Declaration of Deirdre K. Mulligan (Miulligan Dec.), EXx.
C.

Pelican Bay prisoners do not have access to the Internet.
Prisoners, therefore, cannot directly access materials on-1line.
Pelican Bay’s policy bans prisoners fromreceiving through the
mai | hard copies of material downl oaded fromthe Internet.

Plaintiff filed an inmate gri evance contesting this policy
in January, 1999 when his pen-pal correspondence was returned
to the sender due to the new policy. Plaintiff had subscribed
to an Internet pen-pal service which allows a prisoner to post
a web page and solicit correspondence. Those who would like to
conmmuni cate with the inmate may send an e-mail to the
prisoner’s web page. The service provider then downl oads the
e-mai|l and sends it via the United States Postal Service to the
inmate. On January 10, 1999 and April 6, 1999, the prison
mai lroomrejected letters sent by the Internet service to
Plaintiff because they contai ned nessages downl oaded fromthe
Internet. Plaintiff filed a grievance which was ultinmately
deni ed by prison authorities.

Li ke Pelican Bay, at |east eight other prisons in
California also prohibit prisoners fromreceiving any itens
downl oaded fromthe Internet. Milligan Dec. § 6-8. Presently,
the majority of California State prisons have no such

regul ati on.
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LEGAL STANDARD
A. Sunmary Judgnent
Sunmary judgnment is properly granted when no genui ne and
di sputed issues of material fact remain, and when, view ng the
evi dence nost favorably to the non-noving party, the novant is
clearly entitled to prevail as a matter of law. Fed. R Civ.

P. 56; Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986);

Ei senberg v. Ins. Co. of NN Am, 815 F.2d 1285, 1288-89 (9th

Cir. 1987).

The noving party bears the burden of showing that there is
no material factual dispute. Therefore, the Court nust regard
as true the opposing party's evidence, if supported by
affidavits or other evidentiary material. Celotex, 477 U S. at
324; Eisenberg, 815 F.2d at 1289. The Court nust draw al
reasonabl e inferences in favor of the party agai nst whom

sunmary judgnment is sought. Matsushita Elec. Indus. Co. V.

Zenith Radio Corp., 475 U.S. 574, 587 (1986); Intel Corp. v.

Hartford Accident & Indem Co., 952 F.2d 1551, 1558 (9th Cir.

1991).

Material facts which would preclude entry of summary
j udgnent are those which, under applicable substantive |aw, may
affect the outcone of the case. The substantive |aw w |

identify which facts are material. Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 248 (1986).

VWhere the noving party does not bear the burden of proof
on an issue at trial, the noving party may di scharge its burden
of showi ng that no genuine issue of material fact renmains by

denonstrating that "there is an absence of evidence to support

7
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t he nonnoving party's case." Celotex, 477 U S. at 325. The
nmoving party is not required to produce evidence show ng the
absence of a material fact on such issues, nor nust the noving
party support its notion with evidence negating the non-noving

party's claim 1d.; see also Lujan v. Nat'l WIldlife Fed n,

497 U.S. 871, 885 (1990); Bhan v. NME Hosps., Inc., 929 F.2d

1404, 1409 (9th Cir. 1991), cert. denied, 502 U S. 994 (1991).

If the noving party shows an absence of evidence to support the
non-novi ng party's case, the burden then shifts to the opposing
party to produce "specific evidence, through affidavits or

adm ssi bl e discovery material, to show that the dispute
exists." Bhan, 929 F.2d at 1409. A conplete failure of proof
concerning an essential el ement of the non-noving party's case
necessarily renders all other facts immterial. Celotex, 477

U S. at 323.

If one party noves for summary judgnment and it appears
fromthe oral argunents, records, affidavits, and docunents
presented to the Court that there is no genuine dispute
regarding material facts essential to the novant’s case, and
that the case cannot be proved at trial, the Court may sua
sponte grant summary judgnent in favor of the non-noving party.

Port snout h Square, Inc. v. Shareholders Protective Comm, 770

F.2d 866 (9th Cir. 1985) (citing Cool Fuel, Inc. v. Connett,

685 F.2d 309, 311-12 (9th Cir. 1982)). The fundanental issue
is whether the party agai nst whom summary judgnment is rendered
had a full and fair opportunity to ventilate the issues

i nvolved in the notion. See Cool Fuel, 685 F.2d at 312.

B. Section 1983
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Title 42 U . S.C. 8§ 1983 "provides a cause of action for the
"deprivation of any rights, privileges, or imunities secured
by the Constitution and |aws' of the United States.” W./Ider v.
Virginia Hosp. Ass'n, 496 U.S. 498, 508 (1990) (quoting 42

US C 8§ 1983). Section 1983 is not itself a source of
substantive rights, but nmerely provides a nethod for

vindi cating federal rights el sewhere conferred. See G ahamv.

Connor, 490 U. S. 386, 393-94 (1989). To state a claimunder 8§
1983, a plaintiff nust allege two essential elenments: (1) that
a right secured by the Constitution or laws of the United
States was viol ated and

(2) that the alleged violation was committed by a person acting

under the color of State | aw. See West v. Atkins, 487 U S. 42,

48 (1988); Ketchumv. Al ameda County, 811 F.2d 1243, 1245 (9th
Cir. 1987).

1. Ei ght h Amendnment Cl ai ns
A prison official violates the Ei ghth Amendnment when two
requirenents are net: (1) the deprivation alleged nust be,

obj ectively, sufficiently serious, see Farnmer, 511 U.S. at 834

(citing Wlson v. Seiter, 501 U S. 294, 298 (1991)), and (2)

the prison official possesses a sufficiently cul pable state of
mnd, see id. (citing Wlson, 501 U.S. at 297).

I n determ ni ng whether a deprivation of a basic necessity
is sufficiently serious to satisfy the objective conponent of
an Eighth Amendnment claim a court nust consider the
circumst ances, nature, and duration of the deprivation. The
nore basic the need, the shorter the time it can be wi thheld.

See Johnson v. lLewis, 217 F.3d 726, 731 (9th Cir. 2000).

9
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Substanti al deprivations of shelter, food, drinking water or
sanitation for four days, for exanple, are sufficiently serious
to satisfy the objective component of an Ei ghth Amendnent
claim See id. at 732-733;

The requisite state of mnd to establish an Eighth
Amendnent vi ol ati on depends on the nature of the claim In
prison-conditions cases, the necessary state of mnd is one of

"deliberate indifference." See, e.q., Farnmer, 511 U. S. at 834

(inmate safety); Helling, 509 U S. at 32-33 (inmate health);
Wlson, 501 U S. at 302-03 (general conditions of confinenent);
Estelle v. Ganble, 429 U S. 97, 104 (1976) (inmate health).

Nei t her negligence nor gross negligence will constitute

del i berate indifference. See Farner, 511 U. S. at 835-36 & n. 4;

see also Estelle, 429 U. S. at 106 (establishing that deliberate

i ndi fference requires nore than negligence).
2. First Amendnent Claim

Prison regul ations that infringe a prisoner's
constitutional right are valid so long as they are "reasonably
related to legitimate penol ogical interests.” Turner v.
Safely, 482 U.S. 78, 89 (1987). But the legitimte
penol ogi cal interest may not be presunmed. “[T]he [defendant]
must, at the very | east, adduce sone penol ogical reason for its
policy at the relevant stage of the judicial proceedings.

‘[ Cl onsi derations advanced to support a restrictive policy

[must] be . . . sufficiently articulated to permt
meani ngful review.” Thus, at a mnimm the reasons nmust be
urged in the district court.” Arnmstrong v. Davis, 275 F.3d

849, 874 (9th Cir. 2001) (quoting Wal ker v. Summer, 917 F.2d

10
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382, 386 (9th Cir. 1990)).
DI SCUSSI ON

Plaintiff Frank Clenment brings clainms for danages and
injunctive relief pursuant to 42 U.S.C. § 1983. He all eges
t hree separate and distinct constitutional violations. First,
he contends that Defendants violated the Eighth Arendnment to
the United States Constitution by delaying, denying and
interfering with his medical treatnent for col on cancer
Second, he all eges that Defendants violated his Eighth
Amendnment rights by refusing his nedically necessary request
for tennis shoes. Third, he all eges that Defendants viol ated
his First Amendment rights by prohibiting himfromreceiving
mat eri al s generated on the Internet and mailed to him at

Pel i can Bay.

| . Di agnosi s and Treat nent

A Exhausti on

The Prison Litigation Reform Act of 1995 (PLRA), 42 U S.C
8§ 1997e(a), requires a prisoner to exhaust such adm nistrative
remedi es as are avail abl e before suing over prison conditions.
Def endants contend that Plaintiff’s claimfor deliberate
indifference to his nedical needs with respect to the delay in
receiving a colonoscopy and the delay in inplenmenting a red
neat free diet was not exhausted until after he filed this
action. See Declaration of Linda L. R anda (Ri anda Dec.), Ex.
B (Director’s Level Appeal Decision on Plaintiff’s request for
a special neal).

As noted above, Plaintiff filed two 602 appeal s concerning

11




United States District Court

For the Northern District of California

© 00 N oo o B~ w N -

e
= O

el O s
0o N o g o~ W N

=
O

NN
= O

N N DD DN DN N DN
0o N o o b WD

t he diagnosis and treatnment of his colon cancer. The first was
filed on July 20, 1999. That appeal requested that the

col onoscopy ordered by his physician be perforned. The

col onoscopy was performed on August 2, 1999 and the appeal was
“granted” on Septenber 8, 1999. Clenent Dec., Ex. 6. The
second 602 appeal, relating to his special diet, was filed on
Septenber 16, 1999. On October 17, 1999 a special diet for
Plaintiff was started and on Decenber 21, 1999 that diet was
modi fied to provide Plaintiff an extra sack lunch so that he
coul d substitute the second lunch for the red meat contained in
his “heart healthy diet.” By Decenber, 1999, therefore,
Plaintiff had received all the relief that the prison

adm ni strative appeal system could provide. Under these
circunmstances, Plaintiff was not required to exhaust further

adm ni strative appeals. Gonez v. Wlson, 177 F. Supp. 977, 985

(N.D. Cal. 2001) (“Because [the plaintiff] had, in essence,
‘“won’ his inmate appeal, it would be unreasonable to expect him
to appeal that victory before he is allowed to file suit.”).
Plaintiff, therefore, adequately exhausted his adm nistrative
appeal s as required by the PLRA.3

B. Del i berate Indifference to Serious Medical Needs

Plaintiff first brought his synptons to Defendants’
attention on April 8, 1999. A colonoscopy was recommended by
his treating physician on April 12, 1999. The col onoscopy was

not performed until August 2, 1999. Plaintiff contends that

3Def endants do not dispute that Plaintiff’s Ei ghth Anmendnent
claimrelating to the provision of tennis shoes and his First
Amendnment claimconcerning Internet materials were exhausted
under the PLRA.

12
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the delay in performng this procedure, which led to the
di scovery and renoval of a malignant polyp, constitutes
del i berate indifference to his nedical needs.
A prisoner who makes a claimof deliberate indifference to
serious nedical needs prem sed on delay nust show that the

delay resulted in substantial harm Wod v. Housewight, 900

F.2d 1332, 1335 (1992). Plaintiff was diagnosed with carci noma
in situ, which is a slow grow ng, non-invasive malignancy.
W nsl ow Dec.
1 29. Three col onoscopies performed on Plaintiff in the
fourteen nonths after the renoval of the malignant polyp have
not detected any cancer. 1d. T 31, Ex. Y. Consequently, the
evidence in the record indicates that Plaintiff has suffered no
adverse effects fromthe three nonth delay in providing a
col onoscopy. 4

Plaintiff contends that he need not show harm caused by
t he del ay because a “system c delay” in the provision of
medi cal care “may be constitutionally unacceptabl e” even absent

a showi ng of serious harm Madrid v. Gonez, 889 F. Supp. 1146,

1257 (N.D. Cal. 1995). However, Plaintiff has not presented
evidence that Defendants “regular[ly] and significant[]ly]

del ay[ed]” the nmedical procedure. 1d. The undisputed evidence
in the record shows that the col onoscopy was initially del ayed

because of a problem at the hospital, not because of

“The fact that Plaintiff |ost fourteen pounds while awaiting
surgery is not a sufficient showi ng of harm because, after an
initial period of weight loss, Plaintiff’s weight stabilized.
Moreover, Plaintiff has not presented evidence linking his
wei ght loss to the delay in receiving the col onoscopy.

13
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Def endants’ actions. Wnslow Dec., Exs. N, P, Q Plaintiff
contends that his procedure was subsequently reschedul ed from
July 16 to August 2 because of Defendants’ actions. However,
t hr oughout the three nonth period during which Plaintiff waited
to have the procedure perforned, Defendants provided regul ar
medi cal care, including nultiple doctor visits, exam nation of
stool sanples, and a Kidney, Urinary and Bl adder (KUB) x-ray.
The regul ar provision of nedical care throughout the sumrer of
1999 indicates that Plaintiff was not systemcally denied
medi cal treatnent. Even assum ng that Defendants caused the
col onoscopy to be delayed fromJuly 16 to August 2, a two week
delay in providing the requested nmedical care is not a “regular
and significant” delay sufficient to excuse Plaintiff from
show ng that the delay was harnful.

In short, Plaintiff has not shown that the delay in
di agnosing and treating his col on cancer was sufficiently
harnful to support a claimfor deliberate indifference against
Def endant s. Plaintiff has |likewise failed to show harm from
any delay in providing a nedically appropriate diet.
Plaintiff's treating physician recommended a high fiber, |ow
fat diet free of red neat on August 13, 1999. Pelican Bay’s
Chief Medical O ficer determned that a diet conpletely free of
red meat was not nedically necessary. Wnslow Dec. | 32.°

Plaintiff was given a high fiber, lowfat diet beginning on

SPlaintiff objects to, and noves to strike, paragraph
thirty-two of the Wnslow Declaration on the grounds that the
declarant failed to set forth the reasoning underlying his
oPinion that a diet free of red nmeat is not nedically necessary.
Plaintiff’s objection goes to the weight of the evidence, not
its adm ssibility. H's objection is, therefore, overrul ed.

14
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Cct ober 17, 1999. Beginning in Decenber, 1999, Plaintiff’'s
di et was supplenmented with an extra sack lunch to permit himto
substitute the nmeat portion of his neal w thout sacrificing
caloric intake. Plaintiff appears to have abandoned his claim
that the diet he is currently on reflects deliberate
indifference to his nedical needs. Rather, he argues that the
delay in providing the diet is actionable. See Plaintiff’'s
Opposition to Defendants’ Mtion for Summary Judgnment (Pl.
Opp.) at 7-8. However, Plaintiff has not presented any
evi dence that he suffered any harm fromthe delay. Therefore,
pursuant to Whod, 900 F.2d at 1335, Defendants are entitled to
sunmary judgnent on this claimof deliberate indifference to
Plaintiff's serious nedical needs
1. Tennis Shoes

A federal court nust give State court judgnents the sane
precl usive effect those judgnents would have in State court.

Mara v. Warren City Sch. Dist. Bd. of Educ., 465 U. S. 75, 84

(1984). Under California law, the doctrine of res judicata
will prevent a party fromrelitigating a claimalready decided

on the nerits if three conditions are net. Panos v. G eat

Western Packing Co., 21 Cal. 2d 636, 637 (1943). First, “the
i ssues decided in the prior adjudication [were] identical to

t hose presented in the later action.” Second, “there was a
final judgment on the merits in the prior action.” Third, “the
party agai nst whomthe plea is raised was a party or was in

privity with a party to the prior adjudication.” Citizens for

Open Access to Sand and Tide, Inc. v. Seadrift Ass’'n., 60 Cal.

App. 4th 1053, 1065 (1998).

15
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The Ninth Circuit has applied the doctrine of res judicata
in circumstances identical to those presented here. In

Silverton v. Department of the Treasury, 644 F.2d 1341, 1347

(9th Cir. 1981), the court gave preclusive effect to a State
habeas decision in a subsequent section 1983 claim brought in
federal court.

In sum we hold that because of the nature of a state

habeas proceeding, a decision actually rendered shoul d

preclude an identical issue frombeing relitigated in

a subsequent section 1983 action if the State habeas

court afforded a full and fair opportunity for the

issue to be heard and determ ned under federal

st andar ds.

In this case, Plaintiff brought the sanme clai mconcerning

Def endants’ refusal to permt himto order medically necessary
tennis shoes in a habeas proceeding in State court. That claim
was decided on the nmerits in August, 2001. Plaintiff does not
di spute that he brings the sane claimin the present action.
He argues, however, that his claimis not barred because the
State court decided his petition wi thout an evidentiary
hearing. Plaintiff cites no authority for the proposition that
an evidentiary hearing is necessary before a final judgnment may
be given preclusive effect. And, in fact, the State court held
that Plaintiff’s claimof deliberate indifference failed as a
matter of law. Thus, no evidentiary hearing was necessary.
Consequently, Plaintiff raised the identical claimin a prior

adj udi cation and that decision precludes himfromraising it

again here.?®

°Plai ntiff also argues that the decision of the State court
was not final because Plaintiff could have, but did not, appeal
t hat decision. However, Plaintiff may not bootstrap his own
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I11. Prelimnary Injunction

Plaintiff has nmoved for prelimnary injunctive relief
requiring prison authorities to permt himto purchase shoes
froma vendor of his choosing.

To establish entitlenment to a prelimnary injunction,
Plaintiff nmust denonstrate either a conbination of probable
success on the nerits and the possibility of irreparable harm
or that there exist serious questions regarding the nerits and
t he bal ance of hardships tips sharply in his favor. Rodeo

Collection, Ltd. v. West Seventh, 812 F.2d 1215, 1217 (9th Cir.

1987); California Cooler, Inc. v. Loretto Wnery, Ltd., 774

F.2d 1451, 1455 (9th Cir. 1985); see also Wlliamlnglis & Sons
Baking Co. v. ITT Continental Baking Co., 526 F.2d 86, 88 (9th

Cir. 1975); County of Alameda v. Weinberger, 520 F.2d 344, 349

(9th Cir. 1975). Because Plaintiff’s claimis barred by res
judicata, he cannot show that serious questions regarding the
merits exist and his notion for a prelimnary injunction is
deni ed (Docket # 53).

V. First Amendnent Cl aim

A prisoner’s constitutional right to receive informtion

by incomng mail is undisputed. See e.qg., Prison Legal News v.
Cook, 238 F.3d 1145, 1149 (9th Cr. 2001). A prison regul ation
that inpinges on this right is valid only if it is reasonably

related to the prison’s legitimte penol ogical interests.

failure to appeal a final judgnment to circunvent the preclusive
effect of that order. Plaine v. MCabe, 797 F.2d 713, 719 n.12
(9th Cir. 1986) (“If an adequate opportunity for reviewis
avai l able, a |losing party cannot obstruct the preclusive use of
the state adm nistrative decision sinply by foregoing her right
to appeal .”).
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Turner, 482 U. S. at 89. Four factors determ ne the
reasonabl eness of the regulation.

First, there nust be a valid, rational connection
bet ween the prison regulation and the legitinmte
governnmental interest put forward to justify it

A second factor relevant in determ ning the

reasonabl eness of a prison restriction . . . is

whet her there are alternative neans of exercising the
right that remain open to prison inmtes

A third consideration is the inpact accommdati on of
t he asserted constitutional right will have on guards
and other inmates, and on the allocation of prison
resources generally.

Finally, the absence of ready alternatives is evidence
of the reasonabl eness of a prison regulation. By the
sane token, the existence of obvious, easy
alternatives nmay be evidence that the regulation is
not reasonable, but is an exaggerated response to
prison concerns.

ld. at 89-90 (internal citations omtted).

The State nust satisfy the first factor of the Turner test

to succeed on this notion. That is, if the State cannot show a

“valid, rational connection” between the policy at issue and a

| egiti mate penol ogical interest, the Court need not address the

remai ning factors. See Prison Legal News, 238 F.3d at 1151

(“Because the Departnment and its Oficials have failed to show
t hat the ban on standard mail is rationally related to a
| egiti mate penol ogi cal objective, we do not consider the other
Turner factors.”).

The burden of proof in challenges to prison regulations is

set forth in Frost v. Sym ngton, 197 F.3d 348 (9th Cir. 1999).

The initial burden is on the State to put forth a “conmon-
sense” connection between its policy and a legitimte penal

interest. If the State does so, the plaintiff nust present
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evi dence that refutes the connection. 1d. at 357. The State
must then present enough counter-evidence to show that the

connection is not so “renote as to render the policy arbitrary

or irrational.” 1d.
A Rati onal Connection to Legitimte Penol ogi cal Purpose
“All legitimate intrusive prison practices have basically

three purposes: ‘the preservation of internal order and
di scipline, the maintenance of institutional security against
escape or unauthorized entry, and the rehabilitation of the

prisoners.’”” United States v. Hearst, 563 F.2d 1331, 1345 (9th

Cir. 1977) (citing Procunier v. Martinez, 416 U S. 396, 412

(1974) rev'd on other grounds Thornburgh v. Abbott, 490 U.S.
401 (1989)).

Wth respect to the rehabilitation of prisoners, the
Suprenme Court has recogni zed that “the wei ght of professional
opi nion seens to be that inmate freedomto correspond with
out si ders advances rather than retards the goal of
rehabilitation.” Procunier, 416 U. S. at 412-13.

Constructive, whol esome contact with the community is
a val uabl e therapeutic tool in the overal

correctional process. . . . Correspondence with
menbers of an inmate's famly, close friends,

associ ates and organi zations is beneficial to the
nmoral e of all confined persons and may formthe basis
for good adjustnment in the institution and the
community.

ld. at 413 n. 13 (quoting Policy Statenent 7300. 1A of the

Federal Bureau of Prisons and Policy Guidelines for the
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Associ ation of State Correctional Adm nistrators).’

There are, in short, recognized rehabilitative benefits to
permtting prisoners to receive educational reading materi al
and maintain contact with the world outside the prison gates.
Def endants neverthel ess argue that the ban on all Internet-
generated material is rationally related to maintaining safety
and security in the prison. Defendants contend that |nternet-
generated information provides a particular danger to prison
security because the potential high volume of e-mail, the
relative anonymty of the sender, and the ability of senders
easily to attach lengthy articles and other publications would
greatly increase the risk that prohibited crin na
conmuni cations would enter the prison undetected and woul d make

tracing their source nore difficult. See In re Collins, 86

Cal . App. 4th 1176, 1184 (2001) (upholding the regul ation
chal I enged here).?8
Def endants’ justification for the regulation rests on two

prem ses. The first is that accepting mail that contains

I'n striking down a restriction on the receipt of bulk rate
mail, the Ninth Circuit also noted a "correlation between
reading, witing and inmate rehabilitation.” Mrrison v. Hall,
261 F.3d 896, 904 n.7 (9th Cir. 2001) (citing WIIoughby
Mar i ano, Readi ng Books Behind Bars Reading Prograns for State
Prison I nmates and Juvenile Hall Wards are Critical to Hel ping
Of fenders Develop Literacy and Avoid Return to Crine, Experts
Say, L.A. Tinmes, Jan. 30, 2000, at B2).

8Def endant s have not presented any evidence to support their
characteri zation of the effects of Internet-generated materi al
on prison security. The absence of evidence, however, is not
fatal to Defendants’ notion. The Court’s inquiry under Turner
is not whether the policy actually serves a penol ogi cal
interest, but rather whether it was rational for prison
officials to believe that it would. Mauro v. Arpaio, 188 F.3d
1054, 1060 (9th Cir. 1999).
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mat eri al downl oaded fromthe Internet will substantially
i ncrease the quantum of mail sent to the facility and that
regulating mail based on its origin is a rational approach to
regul ati ng excessive quantity. The second prem se is that
| nt ernet - produced material has uni que characteristics that mke
it susceptible to msuse. Specifically, Internet-produced
material is nmore difficult to trace and facilitates
transm ssion of hidden inperm ssible coded nessages.
1. Vol ume Contr ol
In Morrison v. Hall, 261 F.3d 896 (9th Cir. 2001), the

plaintiff challenged a prison regulation that prohibited

prisoners fromreceiving all bulk rate, third class and fourth

class mail. Defendants argued that the regulation was
rationally related to its legitimate need to “limt the total
guantum of mmil that enters the state prison system” 1d. at

903. The court held that “prohibiting inmates fromreceiving
mai | based on the postage rate at which the mail was sent is an
arbitrary neans of achieving the goal of volunme control.” 1d.
at 903-04. Simlarly, here, prohibiting all mail produced by a
certain medi um--downl oaded fromthe Internet--is an equally
arbitrary way to achieve a reduction in mail vol une.

For the reasons identified by the Suprenme Court and the
Ninth Circuit and di scussed above, any negative inpact on
prison resources created by a supposed increase in prison mai
may be outwei ghed by the penol ogi cal benefits of innmate
correspondence with the outside world. The Court need not make
such a determ nation here, however. |f Pelican Bay officials

believe that the safety and security of the prison is
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threatened by an increase in the quantity of mail, they have
nore direct neans at their disposal to address that concern.
Specifically, Defendants could Ilimt the nunmber of pages an
inmate may receive in each piece of correspondence.
Alternatively, they could regul ate the nunber of pieces of
correspondence received by each inmate. Because the prison may
directly regul ate the quantity of pages or the nunber of pieces
of mail received by each prisoner, Defendants’ policy of
identifying an arbitrary substitute for volunme and regul ating
t hat substitute |acks any rational basis.

2. Susceptibility to M suse

Def endants’ second justification for the ban on Internet-
produced material is that prohibited conmunication, such as
coded crimnal correspondence, is nore easily hidden in such
mat eri al and, noreover, such inmproper correspondence i s harder
to trace when found.

Def endants have failed to articul ate any reason to believe
that Internet-produced materials are nore likely to contain
coded, crimnal correspondence than photocopied or handwitten
materials. Defendants state that “coded nessages [can be]
included in e-mail [and] cut and pasted into materials
downl oaded fromthe Internet that are not contained in e-mail;
for exanple, in articles downl oaded from a nedical or |egal web
site.” Defendants’ Reply to Plaintiff’s Opposition to
Def endants’ Motion for Summary Judgment (Defendants’ Reply) at
8:8-9. There is no dispute, however, that the same information
can be sent to prisoners at Pelican Bay if it is photocopied

froma book, transcribed by hand, scanned, or produced in word-
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processed form Defendants have failed to explain why crimna
conmmuni cations are less |likely to be included through these
perm ssi ble fornms of correspondence.

Def endants have simlarly failed to justify their belief
that Internet comrunications that are sent to Pelican Bay are
harder to trace than other, permtted conmunications. As
noted, Pelican Bay prisoners do not have access to the
I nternet. The correspondence prohi bited by the chall enged
regul ati on includes any information downl oaded fromthe
| nternet and sent by regular mail to the facility.
Consequently, the prohibited comruni cations are just as |ikely
as regular mail to have a postmark, or to contain fingerprint
and DNA evidence. It is true that the author of an e-mail my
not provide his identity. However, this fact does not
differentiate e-mail correspondence from anonynous typed
m ssi ves. The evidence in the record suggests that
I nt ernet-produced materials are, in fact, easier to trace than
anonynous |l etters because the major e-mail providers include a
coded I nternet Protocol address (IP address) in the header of
every e-mail. Declaration of Mke Godwin (Godwin Dec.) f 12.
The IP address allows the recipient of an e-mail to identify
t he sender by contacting the service provider. [|d. at | 13.
There are, of course, neans avail able to disguise the origin of
an e-mail nmessage. See Declaration of Heather Mackay (Mackay

Dec.), Ex. A (Transcript of Proceedings in Collins v. Ayers,

No. 98-273-X (June 8, 1999)) at 48-9. The relevant question
here, however, is whether e-mail and other |nternet

conmuni cations sent through the United States nail are
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i nherently nore difficult to trace than perm ssible, anonynous
correspondence. The evidence suggests that the opposite is
true.

In addition, Defendants primarily screen prisoner mail for
content, not for the identity of the sender, so the
traceability of Internet-produced information is only
margi nally relevant to Defendants’ penol ogical interests. For
exanpl e, Pelican Bay does not require that correspondence to
prisoners contain a return address. Mackay Dec., Ex. A at 39.°
This fact suggests that the prison has no interest in tracking
down those who communicate with prisoners. |In fact, the only
mai | that is banned because of the identity of the sender is
correspondence from anot her prisoner. 15 C.C.R § 3133.
Because prisoners do not have access to the Internet,
permtting prisoners to receive Internet-produced nateri al
woul d not allow prisoners to circunvent this regul ation.

In sum Defendants have not satisfied the first factor of
the Turner test because they have not articulated a rational
connecti on between the policy at issue and a legitinmte
penol ogi cal interest. This factor, noreover, “is the sine qua
non” in determning the constitutionality of a prison

regul ation. Morrison, 261 F.3d at 901; see also Prison Lega

News, 238 F.3d at 1151 (“Because the Departnent and its
O ficials have failed to show that the ban on standard mail is

rationally related to a |legiti mte penol ogi cal objective, we do

Plaintiff’s request that the Court take judicial notice of
the transcript fromthis proceeding is unopposed. That request
is granted (Docket # 49).
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not consider the other Turner factors.”). Neverthel ess, the
ot her factors enunmerated in Turner al so support denying
Def endants’ notion for summary judgnent.

B. Al ternative Means of Exercising First Amendnent Rights

Plaintiff has presented undi sputed evidence that certain
information of particular interest to prisoners is only
avail able on the Internet. For exanple, a non-profit
organi zation devoted to raising awareness of and preventing
sexual violence in prison publishes its information only on the
Internet. Declaration of Lara Stenple (Stenple Dec.) 1Y 2-3.
Ot her information can be acquired in hard copy only through
ti me-consum ng and expensive effort. Declaration of Beverly
Lozano (Lozano Dec.) 1T 3-4.

Def endants argue that the availability of information in
alternative fora is not relevant in the Turner analysis.
Rat her, Defendants contend that any information that is
avail able only over the Internet can be transcribed or
summari zed and sent into Pelican Bay. Consequently, the
availability of individuals willing to wite down information
found on the Internet provides a sufficient alternative neans
for prisoners to exercise their First Amendnent rights.

Def endants’ reliance on individual transcription is an
i npractical alternative to transm ssion of Internet-produced
mat eri als. Because Pelican Bay bans all materials downl oaded
fromthe Internet, not just e-mmil, it is not reasonable to
expect individuals interested in transmtting information to
prisoners to copy verbatimlengthy articles, judicial

deci sions, and new procedural rules. Wth respect to graphics
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and photos, transcription is inpossible. Nbreover,
sunmari zation of information by |aypeople could result in
incorrect or inproperly interpreted information being
transmtted. Consequently, transcription and summarization of
| nt ernet-produced material is not a viable alternative to
downl oadi ng and transmtting this information through the
United States mail .

C. | npact on Prison Resources

Def endants argue that the increase in the number of pages
of mail that would ensue if prisoners were allowed to receive
| nt ernet-generated material would overload the nmail room staff,
with a consequent adverse inpact on the allocation of prison
resources. However, as noted above, the prohibition at issue
here is an inperfect and arbitrary substitute for regulating
gquantity of mail. Whatever inpact increased mail volume nmay
have on prison resources cannot justify Pelican Bay’'s ban on
mat eri al s generated fromthis particular source.

D. Avai l able Alternatives to the Challenged Policy

Evi dence of an “alternative that fully accommodates the
prisoner’s rights at de mnims cost to valid penol ogi cal
interest” is evidence that the regulation is unreasonable.
Turner, 482 U.S. at 91. Defendants have asserted a penol ogi cal
interest inlimting the overall quantity of mail sent to the
prison, but have offered no evidence that they cannot inpose
limts on the quantity of mail received by individual prisoners
either through page Iimtations or limtations on the nunber of
pi eces of mail. For purposes of this notion, the Court assunes

that controlling mail quantity serves a valid penol ogi cal
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pur pose. A volunme control policy would address Defendants’
proffered concern--the increase in the total quantum of mail--
wi t hout violating the First Amendnent rights of prisoners to
receive Internet-generated information. Consequently, the
avai lability of this alternative policy suggests the ban on
I nternet-generated materials is unreasonabl e.

E. Def endants’ Judicial and Statutory Authority

Def endants point out that the California Court of Appeal
has exam ned the regul ation at issue here and found it

constitutional. See In re Collins, 86 Cal. App. 4th 1176, 1186

(2002). However, the Collins decision is not binding authority
and it has no preclusive effect in this litigation because

Plaintiff was not a party to that case. See Hydranautics v.

Fil nifec Corp., 204 F.3d 880 (9th Cir. 2000).

In addition, Collins is distinguishable fromthis case in
one respect. In Collins, the plaintiff did not present any
evidence to refute the defendants’ showi ng of a rational
connecti on between the regulation and the asserted penol ogi cal
interest. 86 Cal. App. 4th at 1184. In this case, Plaintiff
has subm tted numerous declarations relevant to the relative
anonymty of Internet- generated material, the availability of
alternative sources of information provided on the Internet,
and the inpact of mailed Internet material on mail vol une.
This evidence sufficiently “refutes a compn-sense connecti on
between a legitimate objective and a prison regulation.”
Frost, 1197 F.3d at 357.

Moreover, the Collins court concluded that California Code

of Regul ations section 3133 prohibited the defendant prison
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frominposing limtations on the nunber of pieces of
correspondence a prisoner may receive, or the number of pages a
pri soner may receive in each piece of correspondence. Collins,
86 Cal. App. 4th at 1186. This regulation states that “there
shall be no limtations placed upon the nunber of persons with
whom an inmate may correspond . . . .” On its face, this
regul ati on says nothing about the number of pages or the
quantity of separate pieces of correspondence a prisoner may
receive. Because of the differing procedural posture of
Collins and this case and because this Court does not construe
C.C.R 8 3133 as prohibiting reasonable |imtations on the
gquantity of prisoner mail, the Court declines to follow Collins
here.
I n support of the reasonabl eness of this regulation,
Def endants al so point to other States that, they contend, have
addressed sim | ar penol ogical concerns with substantially
simlar regulations. Defendants contend that Arizona and
M nnesota have each enacted regul ati ons “enconpassi ng the
instant issue.” Defendants’ Reply at 8:12-14. The M nnesota
statute relied on by Defendants states, in its entirety,
Subdivision 1. Restrictions on use of online
services. No adult inmate in a state correctional
facility may use or have access to any I nternet
service or online service, except for work
educational, and vocational purposes approved by the
commi ssi oner.
Subdi vision 2. Restrictions on conputer use.
The conm ssioner shall restrict inmates' conputer use
to legitimte work, educational, and vocati onal
pur poses.
Subdi vision 3. Monitoring of conputer use.

The comm ssioner shall nonitor all conputer use by
i nmat es and perform regul ar inspections of conputer
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equi prment .
Mnn. Stat. Ann. 8 243.556. This statute regul ates M nnesota
prisoners’ access to “any Internet service.” The Arizona
statute relied on by Defendants simlarly regul ates prisoners’
“access to the internet through the use of a conputer, conputer
system network, conmunication service provider or renote
computing service.” Ariz. Rev. Stat. 88 31-235, 31-242.

As noted above, California prisoners do not have access to
the Internet. The regulation at issue in this notion prohibits
peopl e outside the prison fromsending to the prison
i nformation published on the Internet. Because neither the
M nnesota nor the Arizona statute purports to address
prisoners’ access to information published on the Internet,

t hese statutes offer no support for Defendants’ position that
the disputed regulation is reasonable.

F. Qualified Immunity

Def endants argue that they are immune fromliability for
any First Amendnment violation because the Pelican Bay policy
“did not violate clearly established statutory or
constitutional rights of which a reasonabl e person woul d have

known." Harlow v. Fitzgerald, 457 U S. 800, 818 (1982).

Qualified imunity, however, is limted to actions for damages
agai nst a governnment official in his individual capacity. It
is not available to a governnent entity when an official is

sued in his official capacity. See Brandon v. Holt, 469 U.S.

464, 472-73 (1985); Omen v. City of |ndependence, 445 U S. 622,

651 (1980). Nor is it available when the only relief sought is

injunctive. See Anerican Fire, Theft & Collision Managers,
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Inc. v. Gllespie, 932 F.2d 816, 818 (9th Cir. 1991).

Plaintiff’s First Amendnment claimis brought against Defendants
in their official capacity and seeks only injunctive relief.?0
Therefore, Defendants are not entitled to immnity fromsuit.
V. Sunmmary Judgnment and Prospective Relief

Plaintiff did not nove for summary judgnent. However, a
review of the record and the papers submtted by the parties
shows that there are no disputes of material fact for trial.
At the hearing on this nmotion, Defendants stated that they had
no additional evidence to present in response to a contenpl ated
nmotion for summary judgnent fromPlaintiff. Consequently,
because the parties have had a full opportunity to present the
i ssues and any evidence in support of their respective
positions, the Court, on its own notion, grants Plaintiff
sunmary judgnment on his claimthat Pelican Bay’'s refusal to
allow himto receive Internet-generated material through the
United States mail violates his First Amendnent rights.

Plaintiff seeks injunctive relief precluding Defendants
fromconfiscating or returning mail containing |Internet-
generated material. A party is entitled to a pernmanent
injunction if it shows actual success on the nerits and the

i kel'i hood of irreparable harm Easy Riders FreedomF.1.G H. T.

v. Hanni gan, 92 F.3d 1486, 1495 (9th Cir. 1996); Sierra Club v.

OPlainti ff sought danmages from Defendants on his Eighth
Amendnment cl aims. However, because there was no substantive
Ei ght h Amendnent vi ol ation, the Court need not determ ne if
i mmunity woul d apply. See Conn v. Gabbert, 526 U. S. 286, 290
(1999) (a court considering a claimof qualified imunity mnust
first determ ne whether the plaintiff has alleged the
deprivation of an actual constitutional right, then proceed to
determine if the right was “clearly established”).
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Penfold, 857 F.2d 1307, 1318 (9th Cir. 1988). For the reasons
already stated, Plaintiff has shown that the prison’s policy of
prohi biting Internet-produced material from being received by
prisoners violates the First Amendnent. “[T]he |oss of First
Amendnent freedons, for even mniml periods of tine,

unquesti onably constitutes irreparable injury.” S.OC., lInc.
v. County of Clark, 152 F.3d 1136, 1148 (9th Cir.) (quoting
Elrod v. Burns, 427 U.S. 347, 373 (1976)), anended by 160 F. 3d

541 (9th Cir. 1998). Consequently, Plaintiff is entitled to
per manent injunctive relief.

I njunctive relief, in this case, nust conply with the
requi renents of the PLRA. The PLRA states,

Prospective relief in any civil action with respect to
prison conditions shall extend no further than
necessary to correct the violation of the Federal
right of a particular plaintiff or plaintiffs. The
court shall not grant or approve any prospective
relief unless the court finds that such relief is
narrowmy drawn, extends no further than necessary to
correct the violation of the Federal right, and is the
| east intrusive means necessary to correct the
vi ol ati on of the Federal right.
18 U.S.C. 8§ 3626(a)(1)(A).
Plaintiff brings this action solely on his own behal f.
However, he has introduced evidence that other prisoners, at
ot her prisons, have been simlarly affected by the ban on
| nternet-generated materials. See Lozano Dec § 6; Declaration
of Sheilah G over (G over Dec.) T 8. The undisputed evidence
shows that the violation of Plaintiff’s First Anmendnment rights
is not an “isolated violation” but rather results from
“policies or practices pervading the whole system” Arnstrong

v. Davis, 275 F.3d 849, 870 (9th Cir. 2001).
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In this circunmstance, in order to correct the violation,
the Court nmust, at a mninum enjoin the unconstitutional
policy. Such an injunction is the “least intrusive neans
necessary” because a limted injunction directed only at the
unconstitutional policy does not “require the continuous
supervi sion of the court, nor do[es it] require judicial
interference in the running of the prison system” Gonez v.
Vernon, 255 F.3d 1118, 1130 (9th Cir. 2001). Prohibiting
Def endants from enforcing a policy of rejecting prisoner mail
based solely on the fact that the mail contains information
downl oaded fromthe Internet “is not overly intrusive and
unwor kabl e and woul d not require for its enforcenment the
conti nuous supervision by the federal court over the conduct of
state officers.” Arnmstrong, 275 F.3d at 872. Rather, such an
injunction is narromy tailored to redress the violation
established by Plaintiff and is therefore authorized by the
PLRA. 1d. at 870 (“The scope of injunctive relief is dictated
by the extent of the violation established.”) (quoting Lewis v.

Casey, 518 U. S. 343, 359 (1994)); see also Crofton v. Roe, 170

F.3d 957 (9th Cir. 1999) (affirmng district court’s injunction
whi ch prohi bited, on First Amendnent grounds, the defendant
prison fromenforcing a bl anket ban on the receipt of gift
publ i cati ons).
VI. Evidentiary Objections

I n support of their notion for summary judgnent,
Def endants subm tted copies of three abstracts of judgnents
whi ch show the crinmes for which Plaintiff is currently

incarcerated. Plaintiff objects to these three exhibits on the
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grounds that they are “irrelevant and calculated to inflane the
court and prejudice it against the plaintiff.” Plaintiff’'s
Obj ections to Defendants’ Evidence (Pl. Obj.) at 1. Defendants
argue that the abstracts of judgnment show Plaintiff’s potenti al
for violence and that his violent tendencies are probative of
t he reasonabl eness of their policy prohibiting all prisoners at
Pelican Bay fromreceiving Internet-generated information. As
di scussed above, Defendants argued that |nternet-generated
material facilitates transm ssion of crimnal conmmunications.
Plaintiff’s crimnal history may be evidence relevant to this
contention. The Court does not find that this probative val ue
“is substantially outweighed” by the danger of unfair
prejudice. Fed. R Evid. 403.

Plaintiff al so objects, pursuant to Federal Rule of
Evi dence 705, to two paragraphs in the Declaration of Dw ght
W nsl ow. As noted above, these objections go to the wei ght of
the evidence, not its adm ssibility. The W nslow Decl aration
is adm ssible in its entirety.

CONCLUSI ON

For the foregoing reasons, Defendants’ notion for summary
judgnent is granted in part and denied in part (Docket # 31).
Plaintiff’s motion for a prelimnary injunction is denied
(Docket # 53). Plaintiff’s objections to evidence are
overrul ed and his request for judicial notice is granted
(Docket ## 63, 49).

The Court, on its own notion, grants Plaintiff summary
judgnment on his First Amendnent claim By separate order, the

Court will permanently enjoin Defendants from enforcing any
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policy prohibiting California inmtes fromreceiving mi

contains Internet-generated information. Judgnent shall

accordingly.

DATED:

Each party shall bear its own costs.

CLAUDI A W LKEN
United States District Judge
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