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INTRODUCTION

This case presents a vital issue of first impression under the
California Constitution: Is it consistent with our constitutional structure for
a simple majority of the state’s voters to deprive a specific group of
citizens, identified on the basis of a suspect classification, of a fundamental
right through the initiative process? According to Interveners, who
proposed Proposition 8, the answer to that question is yes and stems from
an assertedly all but untrammeled power of voter initiatives to limit or even
eliminate constitutional liberties, either generally or selectively, and
regardless of the nature of the right at issue or the group singled out for
disfavored treatment.

Petitioners and the Attorney General disagree with that contention,
for reasons that proceed from a common, and fundamental, premise
regarding the nature of our constitutional system. In the view of Petitioners
and the Attorney General, California’s Constitution protects certain
“inalienable rights” — rights that are so ceﬁtral to our constitutional scheme
that they may not be abrogated, particularly with respect to a suspect
classification, in the absence of a compelling state interest.

Petitioners and the Attorney General also concur that, in the
structure of our constitutional system, the principles of equality and liberty
occupy a central, and preferred, position. Thus, Petitioners join the
Attorney General’s argument as to why Proposition 8 is invalid, but also
contend that the Constitution’s distinction between revisions and
amendments provides a narrower constitutional basis for protecting those
central interests: The selective withdrawal of a fundamental right from a
historically disfavored minority necessarily involves such an assault upon

the structure of the state’s Constitution and its system of government that it



may be accomplished, if at all, only through the intentionally more
deliberative and multi-tiered process of a constitutional revision.

Both Petitioners and the Attorney General recognize that our
constitutional democracy does not rest exclusively upon majority rule, as
Interveners would have it. Rather, it rests upon two fundamental pillars that
can, and must, co-exist: on the one hand, respect for the rights of the
majority to determine the content of this state’s laws, including to a large
extent its Constitution (and including the right to amend statutes or the
Constitution through the initiative process); and, on the other hand,
recognition that the majority cannot selectively deprive persons of
fundamental and inalienable rights, either absent a compelling interest (as
focused on by the Attorney General) or without the safeguards inherent in
the process of constitutional revision (as Petitioners explain).

Far from constituting an assault upon the sovereignty of the people,
as Interveners contend, the principle that Petitioners advocate in this case
falls squarely within the settled distinction between simple amendments
that come within the established principles and structure of the
Constitution, and changes, such as Proposition 8, that are irreconcilably at
odds with the central tenet of equality upon which our constitutional system
is based. Indeed, if the notion of a ‘“qualitative” revision of our
Constitution has any meaning at all, it must encompass rescission of
fundamental rights from a disfavored minority of the citizenry. It is no
answer to that assertion to observe that Proposition 8 is terse or that it
applies only to one right and to one group of people. If the relatively
narrow limitation upon the initiative power advocated here by Petitioners is
not accepted with respect to the right of gay men and lesbians to exercise
the fundamental right to marry, then it must be rejected, as well, with
respect to any other fundamental right constitutionally guaranteed to any

other disfavored or vulnerable group. Such a result would require deference



well beyond what is due to the voters’ exercise of their power of initiative.
This Court has never embraced a vision of the authority to diminish
constitutional liberty by a simple majority vote as sweeping as that
demanded by Interveners. Their position should be firmly rejected and

Proposition 8 should be declared invalid.
ARGUMENT

I. QUESTION ONE: IS PROPOSITION 8 INVALID BECAUSE
IT CONSTITUTES A REVISION OF, RATHER THAN AN
AMENDMENT TO, THE CALIFORNIA CONSTITUTION?

A.  PETITIONERS AND THE ATTORNEY GENERAL
AGREE THAT PROPOSITION 8 IS INVALID
BECAUSE IT SEEKS TO ELIMINATE AN
INALIENABLE RIGHT BASED ON A SUSPECT
CLASSIFICATION.

Petitioners and the Attorney General urge the Court to reach its
result in this case by somewhat different paths; however, both proceed from
a shared assumption about the fundamental nature of our constitutional
system — an assumption that stands in sharp and irreconcilable contrast with
the view proffered by the Interveners. Both Petitioners and the Attorney
General maintain that, although popular sovereignty is of course a
foundational premise of our state’s Constitution, the people in their
sovereign capacity long ago established core constitutional principles that
limit the prerogatives of majority rule, including the majority’s exercise of
the initiative power. As has been long recognized with respect to
constitutional democracies, “[a] majority, held in restraint by constitutional
checks, and limitation . . . is the only true sovereign of a free people.”
(Lincoln, First Inaugural Address in 4 Collected Works of Abraham
Lincoln (M. Peterson edit., 1984) p. 268.) |



The principles embraced by the Attorney General in his answer
brief, although presented in a different doctrinal framework, underscore the
importance of the amendment-revision distinction relied upon by
Petitioners. Indeed, whether analyzed under the process-based
requirements of article XVIII or under the alternative analysis advanced by
the Attorney General, the same question lies at the heart of this case:
whether “the initiative power could . . . have been intended to give voters
an unfettered prerogative to amend the Constitution for the purpose of
depriving a disfavored group of rights determined by the Supreme Court to
be part of fundamental human liberty.” (Atty. Gen. Br. at p. 76.) In either
case, the response, and the basic principle that governs this case, are the
same: The discriminatory elimination of a fundamental right from a group
defined by a suspect classification is not a change to the California
Constitution that can be accomplished by a simple majority vote of the

people.

B. © PROPOSITION 8 IS NOT A VALID AMENDMENT
BECAUSE IT ABROGATES THE CORE
STRUCTURAL PRINCIPLE THAT THE
FUNDAMENTAL RIGHTS PROTECTED BY THE
CALIFORNIA CONSTITUTION MUST BE PROVIDED
EQUALLY TO ALL.

At its core, Interveners’ position is that, under the initiative process,
our state’s Constitution reserves to the people virtually unlimited power
over the content of California law, including the prerogative — should a
majority of the state’s voters so choose —~ to restrict or eliminate, for a
minority of the population, rights deemed fundamental and inalienable by
the California Constitution. Under the view advanced by Interveners, once
a majority of voters has spoken, the state’s judiciary has no more than a

ceremonial role to play in considering even the most transparent and
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egregious infringement of minority rights otherwise guaranteed by our state
Constitution.

That is an untenable proposition that confounds the most basic
notions of our constitutional democracy and is fraught with breathtaking
implications for the right of individuals and disfavored groups to be
protected against abuse by popular majorities and for the central and
historic role of this state’s judiciary in preventing such abuse. Interveners’
view of our constitutional system can be, and must be, firmly rejected

through the application of settled constitutional principles.

1. Equality Is An Essential Structural Principle Of
The California Constitution.

Interveners contend that equal protection is no different from any
other right protected by the California Constitution and may be limited or
eliminated outright by an initiative-amendment. (Inter. Br. at p. 17.)
Notwithstanding Interveners’ argument, however, the constitutional
principle of equality is far more than a “particular individual right.” (Inter.
Br. at p. 20.) It is a foundational principle 'of our constitutional democracy,
which presumes that all persons are inherently entitled to equal dignity and
respect, and it 1s a “central aim of our entire judicial system.” (In re Sade
C. (1996) 13 Cal.4th 952, 966 [internal citation omitted].) The premise of
equal rights is as essential to our system of government as the premise that
all political power ultimately resides in the people. Thus, while the
majority generally has broad power to determine statutory and even to a
large degree constitutional policy, individuals and historically disfavored
minorities have no less right to be protected against a selective deprivation
of “the fundamental interest in liberty and personal autonomy that the
California Constitution secures to all persons for the benefit of both the
individual and society.” (In re Marriage Cases (2008) 43 Cal.4th 757, 781-
782 (hereafter Marriage Cases).)



Stated in terms pertinent to the amendment-revision dichotomy, the
equality principle. is an indispensable foundation of the California
Constitution and our basic governmental plan. An initiative measure that,
by its express terms, subverts that principle by selectively depriving a
historically disfavored group of a fundamental right is a structural revision
of our constitutional system; it may not be accomplished through the
initiative process. While this limited check upon the initiative power is
likely to be narrow in operation and rarely implicated, its importance
cannot be overstated. If a bare majority of this state’s voters can deprive
lesbians and gay men of the right to marry through an initiative-
amendment, then no minority is legally protected against the selective
deprivation of constitutionally protected rights in the same manner. (See
Inter. Br. at p. 23 [stating that the only protection from “step-by-step
elimination of state constitutional protections” should be the “considered
Judgment and good will of the people of this state™].)

It is a basic tenet of our constitutional tradition that, in order for our
constitutional dembcracy to function, courts must have the authority to
enforce the requirement of equality, including the power to prohibit
discrimination against historically vulnerable minorities. “Indeed, it is hard
to think of any principle of our Constitution, not even the separation of
powers or federélism, that has been more resoundingly reaffirmed . . . than
the antidiscrimination prinéiple.” (Calabresi, Antidiscrimination and
Constitutional Accountability (What the Bork-Brennan Debate Ignores)
(1991) 105 Harv. L.Rev. 77, 118-119.) Even for those who believe that “by
and large legislatures [or the people] are less dangerous than judges in
defining and enforcing” fundamental rights, there is widespread agreement
that there must be “one fundamental exception.” (/d. at p. 91.) “When an
identifiable social group has been consistently and significantly

underrepresented or in other ways excluded from the legislative process,



traditional political process cannot be relied upon to protect that group.
The courts must therefore step in to guard the group from unjustified
selective treatment, that is, discrimination.” (I/bid.) When a court enforces
the guarantee of equality to prevent disparate treatment of historically
targeted minorities, it is not merely protecting individual rights, bﬁt '
preserving the integrity and legitimacy of the democratic process itself.

As the Attorney General emphasizes, one of the most important
functions of equality in our constitutional system is to ensure that all
Californians have the same opportunity to exercise the fundamental
inalienable rights identified in our state’s charter that constitute the very
essence of democratic freedom. As this Court has explained, our
Constitution promises not “absolute liberty,” but “equal liberty.” (Max
Factor & Co. v. Kunsman (1936) 5 Cal.2d 446, 458.) The constitutional
requirement that fundamental liberties must be protected equally for all is
critical precisely because “the government rarely takes a fundamental right
away from all persons.” (Nowak & Rotunda, Constitutional Law (6th ed.
2000) p. 439.) Therefore, in defining the scope of constitutional rights
applicable to all people, such as the right to be free from cruel or unusual
punishment or not to be subject to unreasonable searches and seizures, the
people have broad power to amend the California Constitution to place
limits on many of those rights or, in some instances, even to eliminate such
rights altogether. But when they do so, the requirement of equal protection
ensures that they must take into account the knowledge that any limitations
or loss of rights must apply to themselves as well as others. In the words of
Justice Scalia, “[o]ur salvation is the Equal Protection Clause, which
requires the democratic majority to accept for themselves and their loved
ones what they impose on you and me.” (Cruzan v. Director, Mo. Dept. of

Health (1990) 497 U.S. 261, 300 (conc. opn. of Scalia, J.).)



This structural check provided by- the requirement of equal
protection disappears if the government or the voters are permitted to
eliminate a fundamental right selectively, only for a particular group or
class of people. An initiative purporting to eliminate the fundamental right
to marry only for the members of an unpopular minority — whether
Muslims, members of a particular race, or gay people — jeopardizes the very
foundation of our Constitution and the democratic freedom it protects by
eliminating a crucial limitation on majority power that only the equality
principle can supply.

Interveners deny that equality has a special constitutional status and
plays a unique role in our constitutional system. In fact, however, equal
protection is and always has been a central animating principle of the
California Constitution. It is not, as Interveners assert, merely a discrete
right derived exclusively from the equal protection clause of article I,
section 7, which was added to the Constitution in 1974. The first words of
article 1, section 1, which always have been a part of our state Constitution,
establish an express principle of equality: “All people are by nature free
and independent, and have inalienable rights.” (Cal. Const., art. I, § 1,
italics added.)' Accordingly, when enforcing fundamental rights — whether
the right to marriage, freedom of speech and religion, or reproductive
autonomy — this Court has held that fuhdamental rights must apply equally
to all Californians. (See, e.g., Marriage Cases, supra, 43 Cal 4th at p. 824,

' Equality is also expressly guaranteed by numerous other provisions of the
California Constitution. (See, e.g., Cal. Const., art. I, §§ 2, 4, 6, 7. 8, 20,
22, 24, 31, subd.(a); id. art. IV, § 16; id. art. IX, § 9, subd. (f); and id. art.
XIII, § 1, subd. (a).)



Committee to Defend Reproductive Rights v. Myers (1981) 29 Cal.3d 252,
284, Ex parte Jentzsch (1896) 112 Cal. 468, 471-472.)

Far from constituting a relatively recent development in California
constitutional law, as Interveners erroneously suggest, the requirement of
equal protection was a central feature of state constitutional case law long
before the addition of an eXpress equal protection clause to the California
Constitution in 1974. (See Serrano v. Priest (1976) 18 Cal.3d 728, 776
(hereafter Serrano) [explaining that sections 11 and 21 of former article I
were “commonly known as the equal protection of the laws provisions of
our state Constitution” before the enactment of current article I, section 71)
Indeed, some of this Court’s most important state equal protection
decisions predated the enactment of current Article I, section 7. (See, e.g.,
Sail’er Inn, Inc. v. Kirby (1971) 5 Cal.3d 1 (hereafter Sail’er Inn) [holding
that sex-based classifications are subject to strict scrutiny under the
California Constitution]; Dept. of Mental Hygiene v. Kirchner (1964) 60
Cal.2d 716 [holding that charging the cost of public benefits “is arbitrary
and violates the basic constitutional guarantee of equal protection” under
the California Constitution].)> Consistent with that body of case law, the
legislative history of article I, section 7 makes clear that the drafters of that
measure, as well as the California Constitution Revision Commission that
proposed adding an express equal protection clause to the California

Constitution in 1974, considered the measure to be a codification and

? In addition to sections 11 and 21 of former article I, California courts also
interpreted and applied former article 1V, section 25 to require equal
protection. (See, e.g., County of Los Angeles v. S. Cal. Tel. Co. (1948) 32
Cal.2d 378, 388-391; Hollman v. Warren (1948) 32 Cal.2d 351, 357;
People v. Dawson (1930) 210 Cal. 366, 369-370; City of Pasadena v.
Stimson (1891) 91 Cal. 238, 249-252.)



strengthening of a pre-existing right — not the introduction of a new right.
(Voters Pamphlet, General Election (Nov. 5, 1974) Argument in Favor of

Proposition 7, p. 28.)

2. Proposition 8 Is A Revision Under This Court’s
Precedents Because It Substantially Alters The
Fundamental Constitutional Principle Of Equality.

Interveners deny that an initiative measure that substantially alters
the principle of equality can constitute a constitutional revision. According
to Interveners, Petitioners’ “entire argument is based on an over-reading of
a few words in the nineteenth century case of Livermore v. Waite (1894)
102 Cal. 113 (hereafter Livermore). (Inter. Br. at p. 18.) In fact, however,
this Court has repeatedly affirmed Livermore’s seminal holding that an
amendment cannot change “the underlying principles” of the Constitution,
including in its most recent decision invalidating an initiative as an
improper amendment, Raven v. Deukmejian (1990) 53 Cal.3d 336
(hereafter Raven).

In Livermofe, this Court held that, while a “revision” of the
Constitution contemplates a substantial alteration either of “the underlying
principles upon which it rests” or the “substantial entirety of the
instrument,” “the term ‘amendment’ implies such an addition or change
within the lines of the original instrument as will effect an improvement, or
better carry out the purpose for which it was framed.” (Livermore, supra,
102 Cal. at pp. 117-119.) Interveners have not rebutted Petitioners’

showing that Proposition 8 directly contradicts the core purpose of the

* See also Barber, On What the Constitution Means (1984) p. 43 [“In our
everyday discourse we distinguish amendments from fundamental changes
because the word amendment ordinarily signifies incremental
improvements or corrections of a larger whole.”].
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existing California Constitution, which is (and always has been) to protect
the fundamental rights and freedoms of *“[a]ll people.” (Cal. Const., art. I, §
1.) In a manner virtually unprecedented in the contemporary history of our
state, Proposition 8 seeks to exclude a discrete class of Californians from an
otherwise universal human right — “one of the basic, inalienable civil rights
guaranteed to an individual by the California Constitution” and “a basic
civil or human right of all people” that “embodies fundamental interests of
an individual that are protected from abrogation or elimination by the
state.” (Marriage Cases, supra, 43 Cal.4th at pp. 781 and 818.) By any
reasonable measure, such a radical departure from the core principles of the
California Constitution cannot be deemed a mere “amendment.”

A half-century after its decision in Livermore, in McFadden v.
Jordan (1948) 32 Cal.2d 330 (hereafter McFadden), this Court found that
the 1911 amendment that established the initiative-amendment power “had
been drafted in light of the Livermore decision” (id. at p. 334), and had
“scrupulously preserved” the distinction between amendment and revision
set forth in that decision. (/d. at p. 348.) The Court applied that distinction
to invalidate an initiative that would have added numerous provisions to the
state Constitution and repealed or substantially altered many existing
provisions. (/d. at pp. 334-345.) The Court held that, rather than being a
change “within the lines of the original instrument,” the proposed initiative
would have “substantially alter[ed] the purpose” of the existing
Constitution “clearly beyond the lines of the Constitution as [then] cast.”
(Id. at p. 350, quoting Livermore, supra, 102 Cal. at pp. 118-119.)

In Amador Valley Joint Union High School Dist. v. State Bd. of
Equalization (1978) 22 Cal.3d 208, this Court relied upon Livermore’s
definition of the “fundamental distinction between revision and
amendment” (id. at p. 222), to clarify that a qualitative revision may be

accomplished “even by a relatively simple enactment” if it achieved “far-
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reaching changes in the nature of [California’s] basic governmental plan.”
(Id. at p. 223; accord, People v. Frierson (1979) 25 Cal.3d 142, 186-187
(plur. opn. of Richardson, J.) (hereafter Frierson); Brosnahan v. Brown
(1982) 32 Cal:3d 236, 260; In re Lance W. (1985) 37 Cal.3d 873;
Legislature v. Eu (1991) 54 Cal.3d 492, 506.) |

In Raven, this Court applied that holding to invalidate, as an
impermissible qualitative revision, an initiative measure that would have
tied certain rights of criminal defendants under the state Constitution to
those provided under the federal Constitution. The Court held that the
measure would have “directly contradict[ed]” a “fundamental principle of
constitutional jurisprudence” — namely, that this Court is the ultimate
arbiter of the meaning of the California Constitution and therefore is not
bound in construing that Constitution by decisions of the United States
Supreme Court construing analogous federal constitutional provisions.
(Raven, supra, 52 Cal.3d 336 at pp. 354-355.) The challenged measure
would have imposed “such an imperative [of deference to the federal
Constitution] for the first time in California’s history.” (Id. at p. 355.) In
this case, Proposition 8 would directly contradict a different, but no less
fundamental principle of our state’s constitutional jurisprudence: the
requirement of equal protection. Moreover, just as the principle of
constitutional independence in Raven had been incorporated into the
“preexisting constitutional scheme or framework heretofore extensively and
repeatedly used by courts in interpreting and enforcing state constitutional
- protections” (id. at p. 354), the principle of equal protection is likewise part
of the “preexisting constitutional scheme” long used by courts to protect
disfavored minorities from government discrimination — especially with
regard to the selective denial of fundamental rights. Thus, as Raven and

prior decisions make clear, “revisions involve changes in the ‘underlying



principles’ on which the Constitution rests,” (Id. at 355 [citing Livermore,
supra, 102 Cal. at pp. 118-119]), and Proposition 8 meets that test.
Contrafy to Interveners’ argument, this Court’s decision in Frierson
does not undermine that conclusion. Unlike Proposition 8, which eliminates
marriage only for gay and lesbian people, the initiative in Frierson did not
purport to restore the death penalty only for a minority based on a suspect
classification. Interveners attempt to rebut that critical distinction by noting
that the death penalty has been alleged to be “disproportionately imposed
on racial minorities and the poor.” (Inter. Br. at p. 18.) Therefore, they
argue, this Court’s decision in Frierson was tantamount to holding that
“equal protection rights validly may be removed from a vulnerable class.”
(Id. at p. 19.) That argument has no merit. The death penalty statutes at
issue in Frierson were facially neutral, as were the underlying statutes
defining capital crimes. (See Frierson, supra, 25 Cal.3d at pp. 151-152; id.
at p. 184.) Moreover, in contrast to Mulkey v. Reitman (1966) 64 Cal.2d
529, where this Court found that an initiative that appeared to be racially
neutral was in fact intended to discriminate based on race, this Court made
no such finding in Frierson. The same analysis applies to In re Lance W.
Proposition 8’s denial of equality to gay and lesbian people is manifestly
different than denying criminal defendants the same ability to “seek
suppression of unlawfully obtained evidence on the same basis as parties to
civil litigation.” (In re Lance W., supra, 37 Cal.3d at p. 885.) Any person
may end up a criminal defendant and would be subject to that same
restriction. But under Proposition 8, only lesbians and gay men will be

denied the freedom to marry.”

* Virtually all statutes create a “classification” of persons affected by the
statute, but the need for heightened equal protection scrutiny arises only
where the law targets an independently identifiable group that has been
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Interveners also misleadingly assert that the initiative in Frierson
“precluded a state constitutional challenge based on equal protection.”
(Inter. Br. at p. 13.) In fact, while the initiative may have precluded a facial
challenge to the death penalty based on equal protection, this Court
specifically held that the courts retained “broad powers of judicial review of
death sentences to assure that each sentence has been properly and legally
imposed and to safeguard against arbitrary or disproportionate treatment.”
(Frierson, supra, 25 Cal.3d at p. 187.) Indeed, there can be no doubt that
this Court today retains full authority to invalidate a death sentence
imposed because of a defendant’s race, gender, religion, sexual orientation
or any other suspect characteristic. In contrast to the initiative in Frierson,
if permitted to stand, Proposition 8 would not permit gay and lesbian
individuals or couples who wish to marry to allege that their exclusion from
that right violates equal protection either in a particular case or as a general
rule.

The Attorney General also is wrong to suggest that this Court’s
decisions in Raven and Bowens v. Superior Court mean that Proposition 8
amends rather than revises the Constitution. The people passed Proposition
115 partly in response to this Court’s holding in Hawkins v. Superior Court
(1978) 22 Cal.3d 584 that criminal defendants who were charged by
information rather than by indictment, and who consequently did not
receive the protections of a postindictment preliminary hearing, did not

receive equal protection of the laws. (Bowens v. Superior Court (1991) 1

subject to a history of discrimination based on a characteristic with no
bearing on the group’s ability to contribute or participate in society. (See
Marriage Cases, supra, 43 Cal.4th at pp. 842-843 [discussing criteria for
suspect classifications].)
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Cal.4th 36, 44-46 (hereafter Bowens).) While this Court’s decision in
Bowens recognizes the change effected by this portion of Proposition 115
(id. at p. 39-44), and while Raven said in dicta that this portion of
Proposition 115 did not effect a revision (Raven, supra, 52 Cal.3d at p.
350), the change brought about by Proposition 115 and discussed in
Bowens and Raven is fundamentally different from that wrought by
Proposition 8.

Unlike Proposition 8, neither Proposition 115, nor the holding in
Hawkins, involved a suspect classification. (See Bowens, supra, 1 Cal.4th
at p. 42 [“Clearly, the system of prosecution contemplated by article I,
sections 14 and 14.1 of the California Constitution does not single out a
suspect class within the meaning of [the federal equal protection]
definition.”].) Even after Proposition 115, prosecutors cannot charge all
Asian defendants one way and all white defendants another way. If
Proposition 115 had required prosecutors to draw suspect classifications —
for example by charging all Christian defendants through indictment and all
Muslim defendants through information — it would have worked the same
kind of change to core principles of our governing plan that is presented by
Proposition 8.

Accordingly, although “one may legitimately ask how the rule
advocated by petitioners would be applied to [other] initiative measures”
(Atty. Gen. Br. at pp. 51-53), the answer to that question is straightforward:
Any measure that selectively withdraws a fundamental right only from the
members of a group defined by a suspect classification is a revision.
Neither the Interveners nor the Attorney General identify another initiative-
amendment that falls within this definition. The Attorney General asks
whether Proposition 98, which prescribed a formula establishing minimum
funding requirements for public education, would be a revision under

Petitioners’ argument, given the “fundamental interest” in education under

15



