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SUPERIOR COURT OF CALIFORNIA

COUNTY OF LOS ANGELES
85131947
David Harris, and ) No.
The Charles Hamilton Houston Institute for Race )
and Justice at Harvard Law School, ) VERIFIED PETITION FOR
) PEREMPTORY WRIT OF MANDATE
) AND WRIT OF MANDATE
Petitioners, )
) [Cal. Civ. Proc. Code §§ 1085,1086,
V. ) 1088.51,1095]
)
County of Los Angeles, and the ) Department:
Office of the District Attorney for Los Angeles )
County )
)
Respondent. )
)
)
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INTRODUCTION

1. This is a suit to enforce the California Public Records Act. On August 31, 2010,
Petitioner David Harris submitted a request to obtain a wide variety of records concerning the Los
Angeles County District Attorney’s Office’s expenses relating to homicide cases and discretionary
spending generally by the office. As discussed below, at least some responsive records plainly exist,
and Respondent had a legal duty to search for these records and disclose them or, if such records are
exempt from disclosure, to state the reasons for failing to disclose them. Instead, the DA’s office
responded to the request by flatly denying that it had any responsive records. It did not seek any
clarification of the request or suggest to Petitioner how he might obtain the records, despite the
mandate of Government Code § 6253.1. By refusing to disclose records that plainly exist, or even
acknowledging their existence, Respondent has violated its legal duties. Petitioner therefore asks this
Court for a writ of mandate to command the County to comply with its ministerial duty to search for
and provide responsive records. Petitioner will proceed by noticed motion under Local Rule 9.5(d)(1).

PARTIES

2. Petitioner David Harris is the managing director of the Charles Hamilton Houston
Institute for Race and Justice at Harvard Law School. He is a member of the public under
Government Code § 6252(b) and is beneficially interested in the outcome of these proceedings; he has
a clear, present and substantial right to the relief sought herein and no plain, speedy and adequate
remedy at law other than that sought herein.

3. Petitioner Charles Hamilton Houston Institute on Race and Justice at Harvard Law
School (“CHHIRJ”) is an independent research and policy institute of Harvard Law School created to
address lingering racial inequality and advance an equitable and just society. Its current projects
include an examination of the death penalty and racial disparities in the system of capital punishment.
CHHIRJ is a member of the public under Government Code § 6252(b) and is beneficially interested in
the outcome of these proceedings; it has a clear, present and substantial right to the relief sought herein
and no plain, speedy and adequate remedy at law other than that sought herein.

4, Respondent County of Los Angeles is a local public agency within the meaning of

Government Code § 6252(d). The Los Angeles District Attorney’s Office is a department of the
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county, required by the county charter. See Gov. Code §§ 25303, 24000(a), § 29601. Charter of the
County of Los Angeles § 12.

5. Upon information and belief, Respondent is in possession of records sought by this

Petition.

JURISDICTION AND VENUE

6. This court has jurisdiction under Government Code §§ 6258, 6259, Code of Civil
Procedure §§ 1060, and 1085, and Article VI, section 10 of the California Constitution.

7. Venue is proper in this Court: The records in question, or some pottion of them, are
situated in the County of Los Angeles. Gov’t Code § 6259, Code Civ. Pro. § 401(1). Also,
Respondent resides in, and the acts and omissions complained of herein occurred in, Los Angeles

County. See Code Civ. Pro. §§ 393, 394(a).

THE CALIFORNIA PUBLIC RECORDS ACT

8. Under the California Public Records Act, Government Code § 6250 ef seq. (“PRA”),
all records that are prepared, owned, used, or retained by any public agency, and that are not subject to
the PRA’s statutory exemptions to disclosure must be made publicly available for inspection and
copying upon request. Gov’t Code § 6253.

9. In enacting the PRA the legislature recognized that “a requester, having no access to
agency files, may be unable to precisely identify the documents sought. Thus, writings may be
described by their content. The agency must then determine whether it has such writings under its
control and the applicability of any exemption. An agency is thus obliged to search for records based
on criteria set forth in the search request.” California First Amendment Coalition v. Superior Court,
67 Cal.App.4th 159, 165-66 (1998); see Gov’t Code § 6253(b).

10. The PRA also requires the government to “assist the member of the public make a
focused and effective request that reasonably describes an identifiable record or records” by taking
steps to “[a]ssist the member of the public to identify records and information that are responsive to

the request or to the purpose of the request, if stated. Id. § 6253.1(a). An agency that receives a
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request must also “[pJrovide suggestions for overcoming any practical basis for denying access to the
records or information sought.” J/d.

11.  The PRA requires the government to determine whether to disclose records within 10
days of receiving a request, unless “unusual circumstances” justify a 14-day extension of that period.
Id. § 6253(c). The government must then promptly inform the requesting party of what records will
be disclosed and provide an estimate of when they will be available. Jd. It must then promptly
provide a copy of the records to the requesting person or allow inspection of the records. Id.

§ 6253(b). The statute does not allow the government to delay or obstruct the copying of public
records. Id. § 6253(d).

12. Whenever it is made to appear by verified petition to the superior court of the county
where the records or some part thereof are situated that certain public records are being improperly
withheld from a member of the public, the court shall order the officer or person charged with
withholding the records to disclose the public record or show cause why he or she should not do so.
The court shall decide the case after examining the record in camera (if permitted by the Evidence
Code), papers filed by the parties and any oral argument and additional evidence as the court may
allow. Id. § 6258.

13.  Ifthe Court finds that the failure to disclose is not justified, it shall order the public
official to make the record public. 7d. § 6259(b).

14. In order to ensure that access to the public’s information is not delayed or obstructed,
the PRA requires that “[t]he times for responsive pleadings and for hearings in these proceedings shall
be set by the judge of the court with the object of securing a decision as to these matters at the earliest
possible time.” Gov’t Code § 6258.

15, The California Constitution provides an additional, independent right of access to
government records: “The people have the right of access to information concerning the conduct of
the people’s business, and, therefore, the meetings of public bodies and the writings of public officials
and agencies shall be open to public scrutiny.” CAL. CONST., ART. 1 § 3(b)(1). This provision was
adopted by the voters in 2004 because, as the ballot argument supporting the measure put it, when

Californians asked questions of their government they increasingly found out “that answers are hard to
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get.” The constitutional provision is intended to reverse that trend.

FACTS

16.  On August 31, 2010, Petitioner Harris, in his capacity as the managing director of
CHHIRJ, sent a PRA request to the Los Angeles District Attorney’s Office. A copy of this request is
attached to this petition as exhibit A. The request sought documents summarizing or listing expenses
that the District Attorney’s Office had incurred in the previous ten years with respect to a number of
specific areas of its work on homicide cases. It also sought records relating to actual expenditures
classified as “discretionary” or “professional services,” including but not limited to records related to
expenses for “professional services, training, transportation, and supplies.”

17. Al of the records requested in Exhibit A fall within the definition of public records set
forth in the PRA. See Gov’t Code § 6252(¢).

18.  On September 16, 2010, the LADA responded to this request by letter, flatly stating
that that “Office does not have any documents or materials responsive to your request.” A copy of this
Jetter is attached to this petition as Exhibit B. Nothing in the letter provided any assistance to
Petitioner Harris in focusing his request or otherwise obtaining the information he sought. Nor did
anything in the letter suggest that the agency needed clarification about what records were being
sought.

19.  On October 8, 2010, Mr. Harris again attempted to obtain this information by sending a
separate request to the Los Angeles County Auditor-Controller. A copy of this request is attached to
this petition as Exhibit C. This request asked for the same information Petitioner Harris had requested
in his letter to the District Attorney, Exhibit A.

20.  On October 14, the Auditor-Controller responded to this request by letter, stating that
the requested information should be requested from the specific county department that incurred the
expenses, identifying the District Attorney’s Office as one such department. A copy of this letter is
attached to this petition as Exhibit D.

21. As of the time this Petition was verified, neither Respondent County nor the District

Attorney has provided Petitioner with any of the requested records or responded in any way aside from
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Exhibit B,

22.  Upon information and belief, the LADA has at least some of the requested records in its
possession.

23.  Upon information and belief, the LADA handles the vast majority of prosecutions
arising out of murders in Los Angeles County. According to FBI statistics, there were about seven
hundred murders and non-negligent homicides in Los Angeles County in 2009, accounting for
approximately 35% of the homicides in California and nearly 5% of the homicides in the entire United
States.'

24.  Upon information and belief, the LADA handles a significant number of capital cases.
Prosecutors from the LADA obtained sixty-two death sentences between 2000 and 2009. In 2009,
death sentences obtained by the LADA accounted for 45% of the total death sentences in California,
and outnumbered the death sentences handed down across the entire state of Texas.” All of these
necessarily involve murder charges, and expenses related to these cases would therefore be covered by
the request.

25.  Upon information and belief, the LADA regularly employs experts in its homicide
cases, such as psychiatrists, and must have records showing how much it has paid these experts for
their time and expenses.

26.  Upon information and belief, the LADA frequently incurs costs related to
investigations in homicide cases, such as the costs of forensic analysis of DNA evidence, and must
have records showing how much it has paid for these services.

27.  Upon information and belief, the LADA also pays for the travel expenses of some
witnesses in homicide cases and must have records showing these expenditures.

28.  Other district attorney’s offices have responded to the identical request by producing

records. For example, Petitioner Harris sent an identical PRA request to Alameda County District

L See Crime in the United States 2009, U.S. Dep’t of Justice, Federal Bureau of Investigation, at
hitp://www2.fbi.gov/ucr/cius2009/index . html (last visited May 6, 2011); see also The Homicide Report,
L.A. Times, at http://projects.latimes.com/homicide/map/ (last visited May 6, 2011) (reporting 739
homicides in 2009).

2 See Death in Decline '09, Report on the Death Penalty by the ACLU of Northern California (Mar. 29,
2010), available at http:/aclunc.org/docs/criminal_justice/death_penalty/death_in_decline_09.pdf.
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Attorney’s Office. A copy of this request is attached to this petition as Exhibit E. In response to this
request, the Alameda County District Attorney provided an excel spread sheeting, summarizing all
expenses categorized as discretionary or professional services. A copy of this document is attached to
this petition as Exhibit F. In addition, the Alameda County District Attorney also provided copies of
forms used to seek reimbursement from the State of California for work done on habeas petitions in
homicide cases. A copy of one of these forms is attached as Exhibit G.

29.  Upon information and belief, the LADA, like the Alameda County District Attorney, is
entitled to reimbursement by the State of California for work on habeas cases. There are many pending
habeas cases from homicide trials that occurred in Los Angeles County, including several homicide
cases. For example, upon information and belief, the LADA has submitted claims to the state for tens
of thousands of dollars of post-conviction work on the habeas case of Robert Lewis, who has been
convicted of first-degree murder and sentenced to death. If the LADA sought reimbursement from the
State in any of other such cases in the last ten years, it must have records relating to the reimbursement
request.

30.  Upon information and belief, more broadly, the LADA pays for its employees to attend
training programs and provides training programs internaily. All of these expenses fall within
Petitioner Harris’ request for documents relating to “discretionary services” or “professional services,”
which specifically listed “training” as an example.

31.  Upon information and belief, the LADA orders supplies and services that it uses in
homicide cases, such as creating enlarged photographs and other exhibits, as well as other supplies.
All of these expenses fall within Petitioner Harris’ request for documents relating to “discretionary
services” or “professional services,” which specifically listed “supplies” as an example.

32, Upon information and belief, the LADA reimburses its employees for necessary, work
related travel expenses such as the travel costs of investigators and attorneys who must leave the office
to interview witnesses and serve subpoenas. All of these expenses fall within Petitioner Harris’ request
for documents relating to “discretionary services” or “professional services,” which specifically listed

“transportation” as an example.
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FIRST CAUSE OF ACTION

For Violation of the California Public Records Act &

Article I, § 3 of the California Constitution

(All Petitioners against all Respondents)

33.  Petitioner incorporates herein by reference the allegations of paragraphs 1 through 32
above, as if set forth in full.

34,  The LADA’s refusal to provide records, to show why it was withholding records, or
even to admit that it possesses responsive records serves to “cffectively deny access to all public
records,” thus constitutes unlawfully withholding records from Petitioners in violation of the PRA and
Article I, § 3 of the California Constitution, See Galbiso v. Orosi Public Utility Dist., 167 Cal. App.4th
1063, 1087 (2008).

35.  Respondents’ inaccurate categorical denial that it possesses any responsive records
violates the PRA and Article I, § 3 of the California Constitution.

36.  Respondents’ failure to release the requested records to Petitioners violates the PRA
and Article I, § 3 of the California Constitution.
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WHEREFORE, Petitioner prays as follows:

1. That the Court direct Respondents to provide Petitioners with a list of all responsive
records that it has not released to Petitioners, with an explanation of why each such record is not
subject to release, see State Bd. of Equalization v. Super. Ct., 10 Cal. App. 4th 1177, 1193 (1992),

2. That the Court issue a peremptory writ of mandate directing Respondents to provide
Petitioners with all requested records except those records that the Court determines may lawfully be
withheld;

3. That Petitioners be awarded attorneys’ fees and costs; and

4, For such other and further relief as the Court deems proper and just.

Dated: May 18, 2011 Respectfully submitted,

ACLU FOUNDATION OF NORTHERN
CALIFORNIA

ACLU FOUNDATION OF SOUTHERN
CALIFORNIA

ACLU FOUNDATION OF SAN DIEGO &
IMPERIAL COUNTIES

Peter Bibring —
Attorney for Petitioners
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VERIFICATION

I, David Harris, have read this VERIFIED PETITION FOR PEREMPTORY WRIT OF
MANDATE AND WRIT OF MANDATE in the matter of Harris et al. v. County of Los Angeles et al.
The facts alleged in paragraphs 2, 3, 16, 17, 18, 19, 20, 21, and 28 are within my own knowledge and 1
know these facts to be true. As to the remainder of the Petition, | am informed, and do believe, that

the matters herein are true. On that ground 1 allege that the maters stated herein are true.

1 declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct.

DATED: 5-7-t/ WM
David I"lari‘U .
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