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SCOPE OF PROPER VOIR DIRE

Compare Code of Clvzl Procedure section 222.5 (Civil) [voir dire to
develop challenges for cause and the mtelhgent exercise of -
peremptory challenges] W1th Code of Civil Preeedure section 223
(Criminal) [voir dn:e only to, development of challenges for eause]

Probing, Vou‘ Dlre Requlres Knowledge of Current Events and
Concerns.of the Community; Read National and Local Newspapers
such as the Los Angeles Times, Daily: News New York Times, Long
Beach Press Telegram Pasadena Star News, Daily Breeze; know
what’s topical on television and radio news and talk shows.

Probing Voir Dire Requires Knowledge of Your Case, Possible
Defenses, and the Applicable Law; Advance Thought and .
Preparation Essential; Don’t Conduct Voir Dire “By the Seat of
Your Pants!”

Probing Questions on Voir Dire are Both Appropriate and Necessary
to Identify Possible Bias; Originality Can Count!

“Why are there are so few blacks in professional golf an_d tennis?”
People v. Wells (1983) 149 Cal.App.3d 721, 727.

See People v. Wells, supra, 149 Cal.App.3d at 727, .

Because racial, religious, or ethnic prejudice or
bias is a thief which steals reason and makes
unavailing intelligence — and sometimes even good
faith efforts to be objective — trial judges must not
foreclose counsel’s right to ask prospective jurors
relevant questions which are substantially likely to
reveal such juror bias or prejudice, Whether
consciously or ufuconsemusly held. :




s See also, People v. Williams (1981) 29 Cal.3d 392 &

This defendant challenges the long-standing rule
that prohibits voir dire from being conducted as a
means to uncover bases for peremptory challenges.
[Citation]. Like a moss-covered oak, the doctrine
has seemed sturdy because of its venerable age,
but we have only to examine its shallow roots and
hollow substance to realize that it is precariously
poised, ready to topple at the first challenged blow.
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Cude of lePrucedure sectmn 222.5 [REE S

“Prospective j Jurors, exan:unatmn

: “‘Code of Civil Procedure section 223,
Crunmal cases, voir dire exammatmn by cnnrt
and cnnn.sel

To select.a fair and imparnai juryinc v:l | jury tnals
the trial judge shall examine the prospecﬁva Jurors:
Upon coinpletion of the judge's initial examination,
counsel for each party shall have the nght to. :
examine, by oral and direct questioning, any uf the”
prospectwe _]urors in order to énable counsel to
intefligently exercise bothperemptoq challenges
and challenges for cause, During any examination
conducted by counsel for the parties, the trial }udge
should permit liberal and probing exarmnahun
caloulated to discover bias or pregurhce with regard
to the circumstances of the particular case. The fact
that a topic has been included in the Jjudge's
examination should not preclude additional
nonrepefitive or nonﬁuphcaﬁve quesuomng in the
same area by counsel.

The scope of the- exammatlon conducted by counsel A

shall be within‘reasonable Timits prescrxbed by the
trial judge in the judge's sound discretion. In
exercising his or her sound discretion as to the form
and subject matter of voir dire ques’nons, the trial
judge should consider, among other criteria, any

unique or complex elements, legal or factial;in‘the

case and the individual responses or conduct of
jurors which may evince attitudes inconsistent with
suitability to serve as a fair and impartial juror in the
particular case. Specific unreasonable or arbitrary
time limits shall not be imposed.

The trial judge should permit counsel to conduct
voir dire examination without requiring prior
submission of the questions unless a particular
counsel erigages in improper questioziing For
purposes of this section, an "improper question” is .
any question which, as its dominant purpose,
attempts to precondition the prospective jurorsto a
particular result, indoctrinate the jury, or question
the prospective jurors conceming the pleadings or
the applicable law. A court should not arbitrarily or
un:easonably refuse to submit reasonable written -
questionnaires, the contents of which are
‘determined by the court in its spund discretion,
when requested by counsel.

In civil cases, the court may, upon stipulation by
counsel for all the parties appearing in the action,
permit counsel to examine the prospective jurors
outside a judge's presence.

|Ina cnmmai case, the court shall conduct an uutlal
| examination of- prospectlve _]urors The court may

submit to the prospectwc jurors addmonal questions
reguested by the partles as it deems proper Upon
cumpiennn of the court's initial examinatios,’
counsel for each party shall have the right to

| examine, by oral and direct questioning, aiy orall
| of the prospective jurors. The court may, mthe

exercise ofits discretion, limit the oral and direct

s f"questmmng of pruspectxve  jurors by cuunsel. The

counsei for each party may questlon an mdmdua.l
juror, or may spécify.an @ggregate amoust: uﬁﬁme
for each party, which can then be aIlocatcd among
the pmspectwe JIJI'OIS by counsel, Voir dire of any

| prospective jurors'shall, where pranncafﬂe, occurin

the presence of the other jurors in all criminal cases,
including death penahy cases. Egcammatmn of .

: 'prospectwe jurors shall be' cunducted only in md of

the exerclse of challenges for cause.

i L

The tnaI court's exermse ofits dlscreuon inthe
manner in which voir dire is conducted, mcludmg
aniy limitation on the time which will be allowed for
direct questioning of prospective. _}urors by counsel
and any detemnnatlon thata questmu is not in aid of

“the exercise of challenges forcaiise, §hiall notcanse

any conviction to be reversed unless the exercise of

. .| that discretion has resulted in a miscarriage of
© & justice, as specified in Section 13 of Article VI of
) the California Constitution.




s

CASELAW

A) The Basics -
1) People v. Wheeler (1978) 22 Cal.3d 258
2) Batson v. Kentucky (1986) 476 U.S. 79

B) “What’s Good for the Goose is Good for the Gander.”
1) Georgia V. McCollum (1991) 505 U.S. 42

C) The Prima Facie Case

1) Johnson v. California (2005) 125 S.Ct. 2410

D) The Facial Neutrality of Proffered Explanation for Challenges.

1) Purkett v. Elem (1995) 514 U.S. 795

2) Hernandez v. Néw York (1991) 500 U.S. 352
E) Proving Purposeful Discrimination

1) Miller-El v. Dretke (2005) 125 S.Ct. 2317
F) Remedies

1) People v. Willis (2002) 27 Cal.4th 811
G) Post Miller-El v. Dretke Application

1) Peoplev. Ward (2005) 36 Cal.4th 186

| ;




A) Cogmzable Group
Race .. .. .
Bthnicity .

. Ei'ender” o :
. Sexual Onentatlon 7

Rehglon

o U- ST

. The Hybnds e. g Aﬁlcan Amencan Weman (Peaple v. Young
) (2005) 34 Cal. 4th 1149 1173 ) et
B) “The Totallty of the Relevant Facts szes Rlse to an Inference of
- Dlscmmnatorv Purpose” (.Iohnson V. C’alzfornza (2005) 125 S.Ct.
| 2410 Batson A Kentucky (1986) 476 U. S 79 )
| 1 Statlstlcs '

L Number ef eogmzable group in the panel
g ii. Number in the jury box o , :

iii. Number and percentage of peremptory challenges used to
exclude members of the cognizable group relative to the
number of members of the group in the box or panel; is
first challenge to a person from the cognizable group
sufficient to warrant a finding that a prima facie case is
established? It may. (Cf. People v. Cornwell (Aug. 18,
2005, S046176) __ Cal.4th  [2005 Cal.LEXIS 906,0 at

| Pp- *19 to ¥39].) |
2. Disparate Questioning: type and form of questions directed
toward members of cegnizable group (e.g., African American,



Hispanic, women, etc.) compared to questions directed toward
members of a different cognizable group (e.g., Caucasian, men,
etc.).

. Comparative analysis of challenged jurors with jurors accepted.
(See e.g., People v. Cornwell, supra, __ Cal.4th __ [2005
Cal.LEXIS 9060 at pp. *19 to *39].)

. Historical evidence of invidious jury selection practice by the
prosecutorial agency or the specific prosecutor. (Miller-El v.
Dretke (2005) 125 S.Ct. 2317, and People v. Young (2005) 34
Cal.4th 1149, 1171, fn. 3 [judicial notice of relevant past court
records]; People v. Turner (1994) 8 Cal.4th 152, 162-172,
abrogated on another ground in People v. Griffin (2004) 33
Cal.4th 536, 555, fn. 5, and People v. Fuentes (1991) 54 Cal.3d
707 [capital cases involving the same Los Angeles County

Deputy District Attorney, reversed for Wheeler/Batson error].)

5. Local procedures (e.g., jury shuffling).



" (Miller-El v. Dretke (2005) 125 §.Ct. 2317)

A) Statistics PR

B) Disparate Questions .. |

C) C_og;p,g:aﬁyéA;}aiysis.(See People v. Johnson (2003) 30 Cal4th
13'02; see also, People v. Ward (2005) --3§--G.%al-4:th.. 186 for post Miller-
El, supra, 125 SCt23 17 comparative analysis applicationin - -

D) Identifyir

g prospective jurors by race
E) Historical evidence of discrimination by prosecutorial agency or the
specific prosecutor

F) Local procedvreé (e.g., jury shuffling).

" Overruled on other grounds in Joknson v. California (2005) 125 S.Ct. 2410.



- THE REMEDIES &
(People v. Willis (2002) 27 Cal.4th 811)

A) Dismiss the panel and start all over.

B) With consent or waiver of party objecting to challenged juror, reseat
the challenged juror [bring challenges at sidebar to avoid alienating
the unsuccessfully challenged juror].

C) With appropriate warning, contempt and/or money sanctions.

D) State bar reporting; see Bus. & Prof. Code section 6068, subdivision
(o) [self-reporting]; Bus. & Prof. Code section 6086.7 [mandatory

reporting].

g
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“Wheeler Federalized by 2 US Supreme Court
Opmmns ‘These Changes are Selsmlc"’
| By | |
Jerry P. Coleman







Sept-Oct. “05* “Wheeler Federalized by 2 US Supreme _— JURYSELECTIUN: ETHICS
| CDAA DidYou Court Opmmns These Changes are Selsmlc'”, BT S

_ Know? =

Tohnson uut of Cont
The new, ; fed:ral Ja
pending cases back
murder prosecuho

doctrme lS now wrong It’s foo late to- run, or Inde' -ﬁe can nnly submlt, and learn;to ohey our new
masters. )

DiSﬂlSSlon". R ) o '_ ? T

The pmsecutlcm cha.llenged aH 3 biack jurors on_the panel, resultmg ﬁx anﬂafi:\;tsxte mcludmg alfemates)
d ‘ 2ler (1978) :

Lo

by producmg endence sufficient to penmt the rial judge to draw an mferencé that dlscnmmatm n has: o

occurred;”; [editor; cite, Please], ;s )
Even though the opinion goes ¢ on to state ,-‘!V,ﬂ Bafsan objectormay mak a_pnma facie case, 1ts
language is coiiched solely in unhelpful ganerahues Tlme and again throughnut the opmmn, and 1ts o

&



footnotes, it hints at the practical effect of its Tuling; it is designed to be so low a standard as to force actual
answers by the prosecution to the suspicions raised by the defense, so long as those suspicions are based on
facts and logic. The bottom line is simple: it takes very little to raise an inference; a second juror of the
same protected class challenged is certainly likely to reach that mark. Even a first challenge of such a class
member, if done on no voir dire, may be sufficient. From our side, then, the moral is equally clear; be
prepared to question carefully 50 as to elicit, and once-elicited, be prepared to enunciate, neutrally-based
justifications for each and every juror challenged, i.e., you can practically concede the first prima facie
prong. (Hapefully, we can use this same analysis against the defense when they kick off protected class
jurors, since Wheeler-Batson applies to both sides so as to remedy society’s rights to a fairly-selected jury.)
Finally, state your justifications persuasively, and be sure they are supported by the record {and if based on
subjective observations of juror conduct, have the trial judge support your observations on the record); only
that way wiil you succeed in winning the third prong. So even though your opponent has the legal burden
of proving purposeful discrimination, once you challenge jurors and the defense calls you on it, you really
have all the verbal work of finding facts to justify your challenges.

So much for future advice. But what about our pending/past cases? There are three categories of
problems The first concerns the oldest cases: the whole body of California appellate case law discussing
prima facie case making (see, e. £., People v. Walker (1998) 64 Cal.App. 4® 1062, 1068-9); or, any case
where a trial court found no prima facie case, and the appellate court affirned. Unfortunately, all such
cases are probably overriled, sub silentio, by Johnson. The middle class of cases are those trial matters of
your own, where you were Wheelered, you won, and you never bad to justify, but whose appeais from your
conviction are not yet final. Since it can hardly be said that Johnson’s conclusion is new law (based as it is
on the 1986 Batson), it will probably apply retroactively. Tbat means that your conviction will likely come
back to haunt you; a suggested strategy is to seek a remand hearing that is two part: first, the trial judge
redecides any Wheeler issue by the proper federal standard, and may still find the prima facie case not met;
second, and more likely, the trial court would find a prima facie case, but still allow you to provide
justifications of your challenges; if you persuade the trial court that your challenges are for nentral motives,
the conviction should stand on appeal, Finally, there are cases you just tried and are awaiting sentencing,
where you won a Wheeler challenge without having to provide justifications; here, don’t wait for any
appeal, but simply request the sentencing court to do Wheeler over, properly, before pronouncing sentence.
(The analysis of these final two categories of cases leading to remand hearings is shared by Contra Costa
County, when it issued a training alert to its deputies in light of its reversal in Johnson.)

Miller-El

Thomas Joe Miller-El was charged with murder in the course of a Dallas, Texas hotel robbery in
1585. The prosecution challenged 10 of 11 black jurors. Batson v. Kentucky wasn't even law yet, but it
became so during Miller-El’s appeal, so the Texas courts sent it back for a justification hearing. That was
held in early 1989 and the stated justifications found credible. State and federal courls affirmed that
decision continuously for fourteen more years, until the United States Supreme Court allowed Miller-El to
pursue his habeas claim on this ground in Miller-El v. Cockrell (2003) 537 U.S. 322. Now, on June 13,
2005, in Miller-El v. Dretke [editor: cite, please], after at least 3 Texas Corrections Directors had lent their
names to this litigation as defendants, the nation’s highest court has ordered habeas relief, finding that any
prior court conclusions of neutral bases for juror challenges to be wrong: the Dallas prosecutors were
racially biased, as was their entire office, hlstoncaliy, in its jury selection procedures and training.

The opinion starts on an ominons tone: “Defendants are harmed, of course, when racial
discrimination in jury selection compromises the right of trial by impartial jury, [citation], but racial
minorities are harmed more generally, for prosecutors drawing racial lines in picking juries establish “state-
sponsored group stereotypes rooted in, and reflective of, historical prejudice,’ [citation). ... That is, the very
* imepgrity of the courts is jeopardized when a prosecutor’s discrimination ‘invites~cynicism respecting the
jury's neutrality” [citation] and undermines public confidence in adjudication.” [cite, please, editor]

As T noted when 1 first wrote about this case (after the 2003 Supreme Court opinion), there are at
least five levels of analysis used by the High Court to see through the prosecution tactics, as well as their
justifications, as pretext for racial discrimination:

1. Statistical Evidence; 2. Comparative Analysis; 3. Dasparatc Questioning; 4. Local Procedures; and 5.
Historical Evidence of the Prosecutor's Office. Without repeating that article here (See your Did You
Knows, Vol.8, No.3, March 2003), suffice it to say that there are now 6 votes on the Supreme Court ready,




willing, and able to find many ways: to skm a cat, any one of which will work to. gamthe mouse anew tnai
(We are the cat) Letme just supply the ‘atmospherics’ of this year's final o opinion on defendant Miller-ElL

Strikes to exclude 91% of eligible African American jurors are unlikely to have been prcduced by .. .-,
happenstance, S:de-by-szdc comparisons nf jﬂl’ﬂl’S struck. and j Jurors kept s, acceptable e\ndence nf B

and then asked their views on the ultimate punishment; 53% of African American panelists were given a far
more graphic script on the death penalty before being asked their feelmgs about it. The opinion gave a
second example, as well; it called that example “trickery™. [cite.]

As if the éxcoriation of individual _prosecutors were not enough, the Court proceeded to cite
evidence of systematic exclusion of blacks in Dallas County for decades. (Wlmesses had been called bythe
defense back: in 1986 to establish that an ADA from the early 1960’s was warned by his superiors that he
would be fired if he permitted any black j le'Ol’S, 4 1968 manual, which remamed in circulation tntil 1976,
was also unearthed that outlined the reasons for excluding all mmnnhes' “Do not take Jews, Negmes,
Dagos, Mexicans or 2 member of any minority race on a jury, no matter haw rich or' how well educated.”
[Citation from 2003 opunon.] Fmally, the court noted that the tnal prosecutors in Miller-El “markéd the
race of each pmspectlve juror on their juror cards.” [cite.]

The opinion ends with a chilling simmary: “In the course of drawing 2 jury to try a black
defendant, 10 of the 11 qualified black venire panel members were peremptorily struck. At least two of
them, Fields and Warren, were ostensibly acceptable to prosecutors seeking a death verdict, and Fields was
ideal. The prosecutors’ chosen race-neutral reasons for the strikes do not hold up and are so far at odds
with the evidence that pretext is the fair conclusion, indicating thé very discrimination the- explananons were
meart to deny. [para.] The strikes that drew these incredible explanations occurred in 2 selection process
replete with evidence that the prosecutors were selecting and rejecting potential juro:s because of race,
[para] If anything more is nzeded for an undeniable explanation of what was going on, history supplies lt.
The prosecutors took their cues frum a 20-year old manual of tips on jury selection, as shown by their notes
of the race of each potential j _]urnr ? [cite] (Ina final dig, footnote 38 disdains the State’s oral argument
that trial prosecutors could have been trackmg races to be sure to avoid Batson violations: Bnt.san, the
footmote notes, was decided the month affer Miller-El was tried.) And if the maj jority opinion is not scary

~ enoitgh, Justice Breyer’s concurrence supgests peremptory challenges be eliminated altogether.

‘What can we expect, post Mi ller-EI? At the least, know that the first prong of prima facie burden
is easy to make, and that comparative analysis will be pointed out every time. “Thus, don’t just come up

" with good, non-bjased justifications, but, if you fear that any one also applies to a kept juror (and thus

would be susceptible to a defense attack on cumparat:ve analysis gruunds), then ask more questmns S50 as to
articulate another good justification; alternatively, in that situation, you can inquire more of the Juror you
want to keep to develop other: positive reasons to keep them that overshadows the reasor in comtion with

the juror you are challenging; or still again, you could simply decide to challenge that first juror you were

otherwise prone to keep, which would moot thg comparative analysis argurient. Even the form of your
questions will be scrutinized by counsel and court; and the number and order of your justifications tested for
resonableness against some ever-changing generalized trial strategy standard. Should you personally, or
your office, have any history of past Wheeler/Batson reversals, it will be brought up. Hell, my own lectures
and writings on.this subject may be cited. {Y ou might want to present them yuurselfto rebut any historical
evidence unearthied by the defense.) Your voir dire notes may even be subpoenaed into an appellate record,

50 don’t make note of any protected categories. There is, of course, a simple antidote to all this convoluted

soundmg challenge In Miller-El, 94% of white jufors were told a bland description of the ‘death penalty,;? S
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worry: don’t be a racist in any of your challenges.
Conclusion: ' ' _

Forget much of the procedural aspects of California jury selection precedent. Reread Batson.
Take to court 2 list of acceptable justifications which have been affirmed on appeal, a thick pad of paper to
take notes on, and a pocket calculator to figure percentages of challenges to panel populations. - Listen to
prospective jurors. Watch them. Question them. Ask categories of questions in similar ways to different
classes of panelists, Note your justifications in advance of any potential challenge, and test them
comparatively against other panel members previously challenged or about to be. Give them your own
personal ‘smell’ test, and if they sound bogus or pretextual, bite your tongue. We are presumed to act
honorably, and we always should; but the other side and sormie courts have a habit of making us eat some of
our words, so we must be vigilant. Finally, your good justifications should be written down and preserved
for any future appeal or habeas writ handed down from On High 20 years later. '

The bottom line from here on out: jury selection — it IS rocket science. But it’s also just basic
instinct and good communication skills. If your heart is pure and your senses are alert, you can make a
record that will outlast all challenges. '

@
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Examples of Various Cases Concerning
- Wheeler/Batson Objections
| By
Jerry P. Coleman






s H. Revemeﬁ federal appc‘{]atc overtummg of state conylctmn @abeas corpus remew) and

: - remanded to see if the state trial court decision was m:pportedbyihcrpcord. g
Convicted of second degreembberym state coutt. - PR S

" DA challenged two AfncanAmencan]urors N A Y

- ‘Defense made a Batson:motion again ,jtheperemptory challcnges oftwo A:ﬁ:lcan
American j jurors: ﬂ:mtwas demed by the trial coutt;. oyahnne&lgythc appe]late courtwho
only reviewed the reasonﬁ’oleness of the Justlﬁcatlons then the SC reve.rsed the. appellate

P

ruling and'remandoﬁ thejmattu for the appel]ate courtto see 1ﬁthe mcord supported:the

judgment by the tridl-cotitty s« - - RPN VI et

B-1: The Jumrhadlong, chrly, unkempthmr as we]l asa moustachefb&ard/goatac ey
B-2; The]mophad amoustaohe and, goatee as Well. The: prosecutor thought i:hat they

looked SUSPICIOIIS " L s N
- These were: CODSIdGl’GdCl‘&ClB]]YDBllt[‘H] becausc thcy could be poss&ssed by someone of

s "I strucknumber twenty two because of]ns longahau' Hchad long*cuﬂy
. Hair. He had the longest hair of anybody on the panel by far; Heappeared ...

- tome to not bea good juror for that fact, the factthathe hadlonghau‘
hanging down shoulder length, ciirly; unkemp

- mustache and a goatee-type beard. An&:j"ﬁbrﬁumbertwenty four a]so has iy ;,- '

a mustache and a goitee type beard; Thoserdre thé onlytwo'people onthe ., -
jury, numbers twenty-two and twenty= fourwlﬂlfaclal Hair-of anykind of -

-

. D all the meri’and; of course, the women, those afe the only two mththe,i oo
(_ ) facial bair: And 1 don'like the way they looked; Wit the way the haiis ¢

B
Ve

me. Andnumbertwentyfourhadbeenmambberymasupcnnatketmth e ,}

a sawed-off shotgun, pointed atHis face, and I didn't wanthim on-the jury

as this case dogs not-invélvea éhotgun, andmaybe hé-wouldfeel to haye a .-

robberyyouhavctohave agun, andtheremno@nmﬂns case.! Id. atA-
'41 TR S LRI Nl R T fﬁ‘n Ly P LTS




2. Peoplev. Arias (1996) 13 92.137-139 | f |

H: No Wheeler vmlation conviction affirmed. ' (@}
Convicted of First degree murder, with three counts of robbery "
DA challenged two black jurors and three Hispanic jurors (on appeal one black juror and

two Hispanic jurors were discussed)

Defense made a Wheeler motion challenging the removal of one black juror and two

Hlspamc jurors; trial court asked for justifications despite havmg questions as to whether

a prima facie case had been made.

B-1: Juror’s danghter was prosecuted by the DA’s office and she testified at the trial.

The DA did not consider the woman very bright. She also had negative views towards

the use of the death penalty.

H-1: Ambivalence towards the use of the death penalty, the prosecutor suggested that he

believed the death penalty discriminated against poor people and that he would be

unreasonably susceptible to psychiatric and background defenses at the penalty stage.

H-2: Young (25 years old), single parent, never registered to vote, didn’t believe in

calling the police after her boyfriend was robbed. She admitted her prejudicial concerns

about rendering a death penalty verdict. ’

(1989) 47 Cal.3d 1194, 121718

H No Wheeler Vlolauon, conviction was affirmed.

Convicted of first degree murder with special circumstances

DA Chalienged three African Americans, four Jews, and two Asians |

The defense made a Wheeler motion, trial court asked for and got justifications.

B-1: Ex-husband was a cop, seemed prejudiced against cops; brother-in-law was
arrested; defensive body position during DA questioning; pulse raced when death penalty
was mentioned.

B-2: lower than average rating by DA; poor grooming/overweight, so “not in the
mainstreamn of people’s thinking”; nervous and covered mouth when talking about the
death penalty; seemed not to trust the DA
B-3: arrested numerous times, in court and out of jail as defendant, believed that police
officers treated blacks differently and abused people. Also, would require proof beyond a
shadow of a doubt.

J-1: very nervous; noticeable srm}e to defendant opposed death penalty

J-2: age 71, tired; relative was a lawyer; death penalty not a deterrent; rapport with
defense attorney; friendlier to defendant than average juror

J-3: age 61, very tired look; one past dealing with the police and felt officer lied;
sympathetic look to defendant

J-4: weird; wouldn’t commit to promise to decide on evidence

A-1: cannot pass judgment

A-2: contested speeding ticket and lost, still had feelings about it

** Comparative Analysis Reljected >

L&
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_Convlcteadofsellmgcocmneandrﬂatedoﬁ'enses L e "
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wo]ahon; conviction: reyersed % =
Cormcted of heroin and cocaine possessior w1ﬂ1 a sentencmg enhancem-t forﬁrearm o
DA challenged two Hispanic jurors :

Defense.made a Wheeler motion that was: demed atﬂ1e*tual cmu:t, appellaic courtrulcd
that as]cmg for jus ’_“catlons cons1sted of ﬁndmg anamghed prima
prosecutor did not meet his burden.

L facieicase and ﬁmtthc -

H-1; The prose:cutor;nade a'bald assértmn thatthe natmahzed cltlzen Wouldhave a hard | |

H-2: Not consﬂcredbecausc ofithe failurc tgjﬂsnij' stl:i]ﬂng H—l st vmp

** Tt is interesting to conmder whether the prosecutog ' b]anket charactenzatmn of
naturalized citizéns and their. inabilityto deal with { the law Would haya rwu]ted in the
peremptory challenge of recently oonﬁuned Supreme Court I usl:lce Joyce Kennm‘d, a

H‘NDWheelerwolahon, conviction was aﬁirmed A

DA Challenged four Hispanic jurors e, R P
The defense made; aWheclenmotmn, the court askedjog]usﬁﬁcahons (LmPhedpnma
facie case),

 H-1: Prosecutor ldldnotthmk that her surname 'gvas Spamsh (no lastnames,were usedm

e *T ey

the opinion to protect the juror’s anonymity) and considered her tobewhite. .:Shewasa ;7 :

teacher; an occupation that the’ prosecutot, considered;to bemore!liberal than other, - .
occupations. Also, she had a cousin who had been i mpnson and was mn‘cltlybemg tried -

for nircotics orarmedmbberywolahons LS N S A o

-

RS RN L
H-2:He wore: a Coors jacket to court; was an assembly plantwoﬂ:er h15fvgfe worked for
a liberalattomey, hdd a hard time answering questions; was shy/mth&rgﬁ_m dunng g4y
questioning, and shook his head several times during the ‘questioning. Also, hig brother,— o
in-law had pled guilty to a theft charge within the last one and a bialf years. I’Ilhe record
did not support thiathe shook his head during: questlonmg oL had ahard time,
understanding the legal concejts..- R T B ! oo =
H-3: He was an“unprofessional” person ‘because he was:e atruck dnyer, his w1fe Was a
housewife, the prosecutor did not believe he would be ableto-understand.the legal -

principles involved, and he had a 51gm:ﬁcant ﬁnanclal hﬂIdShlp if he ‘was to servc on the

Iu -

gt LR ‘bi g
jury. i RE LR R R

H-4: He seeined unsble to comprehend the legal pnnciplw xmyolv basead on lns e

el ;4

confusion during questioning. ‘Héwas unemployed and}ns ‘preyious job ] lasted only; 15 .
months. He had an uncle who was ifivolved in drugs and;his answers to lother qucsﬁans .

implied that he was into drugs prevmusly before he had embraced;éhglon.

HoLa g d
+ -
s 8oL TE L i ; Y T wu_ R

L

ST

Boamoon MY
“ VAL

1S




H The tnal coun erred by not dxsmlssmg t.he entu'e venire after determmmg that the
defense counsel chalienged jurors for racial reasons.-

Convicted of assanlt and drinking and driving.

The defense attorney challenged three Chinese jurors.

The DA made a Wheeler motion and the defense did not provide adequate reasons for
striking the Chinese jurors.

C-1: The defense attormey claimed that the juror was challenged because she had
problems with employment and would be distracted because she had to take care of her
children (a non-Asian juror answered similarly and was not challenged, no Whee]er
motion was made for the challenge of this juror).

C-2: The defense attorney claimed that the juror had a problem with the Enghsh
language (the juror had to be asked questions multiple times) but this claim was not
supported by the transcript of the voir dire questions.

C-3: Another Chinese person was challenged because the defense counsel had a personal
bias against computer programmers on criminal juries.

H: No Wheeler vmlatlon, conwctlon was afﬁrmed.

Convicted of First degree murder (used gun), but TC decreased to Second Degree murder

DA challenged four African American jurors.

Defense made two Wheeler motions, made a prima facie showing, and the trial court
asked for and got justifications.

B-1/2: Challenged because they both had drug addicted (Aunt/Uncle) relatives and the

defendant was a meth addict. :

B-3: Challenged because he had friends who had contacts with law enforcement officials

and he did not give detailed responses regarding those contacts (arrest details, etc...). He

also admitted to discharging a firearm on the Fourth of July, which would violate local

ordinances. The prosecutor claimed that this behavior would make him more likely to

believe the gun related homicide was accidental.

B-4: She was challenged because she had an Uncle who had been convicted of murder in

the Virgin Islands 15 years prior. Also, the prosecutor did not like the way she was

sitting during questioning, her frowning, and apparent lack of interest in the proceedings.

** Comparaﬁve Analysis Rejected **

'é

3 A aﬁéum £
H: The tnal court erred in not finding a Batson \rlolanon for the prosecution’s challenge
of a black juror. The appellate court overturned the conviction.
Convicted of drug trafficking and assault on a federal officer.
The prosecutor challenged one African American juror.
The defense made a lbatson motion challenging the use of the peremptory aéamst the
black juror, no prima facie ruling was explicitly stated but the prosecutor gave
justifications anyway.
B-1: Challenged because she was a resident of a low-income neighborhood (Compton)
and would be insensitive to violent crimes. The court held that stereotypical thinking is
prohibited by the equal protection clause of the constitution.

116
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“H-1: single; young, msufﬁclenthfe expenence

. Conwctedofmbberyandrape ) _‘ e ) ’

The prosecutor challenged multiple.. Aﬁ:lcanAmencan jury members -
Justifications were givenafter the prosecutor statcd thathe mtended to challe.nge a]I
potential A:Encan Amcncm 0, jury, mcmbers '

Pty gl

. -'r'

B-1: The prosecutor stated that he intended to 'chauengc alLéfthe. Af

s -‘J_i-

miembers.because oﬂ'enswe raclal cpltheig _Were used by wltnesses ﬁtﬂé gohgé fqports

and because he beheved it would be deﬁcult for any 7 African American pmymember to N
be completely objccuve ' '

H: No W,hee]pg vlolahaﬂ,'cdu;lcuons afﬁmled

Convicted four defendants of various drug chﬂrges
DA challenged four Hlspamc jurors

oy e i A

(prima facie case was made).

H-2: single, ynung; 1io jury gxperience,, s*tl.ldo.‘.‘.rrte no llfe cxpcnence ey ’

H-3: party to a prior lawsuit, she had a har time W‘lﬂl basw Jury., selectlun quesnons
initially she only answered two of ten quesﬁons fhat were asked. The judge had to then
ask the juror each question in order to receive a responsc This led the prosecutor to
believe she could not follow directions properly for a jury trial.

H-4: Former principal who was demoted to a teacher, fought the demotion with a
lawsuit; inappropriate laugh during jury questioning (prosecutor observed), was in a prior
jury tral and revealed that the defendant was not guilty.

11. Peopley. Turper (1994) 8 Cal4' 872

H: No Wheeler v101at10n, convictions afﬁrmed

Two counts of first degree murder, two counts of robbery, sentenced to dcath

DA challenged three African American jurors.

The defense made a Wheeler motion, the trial court denied the motion fmdmg 0o prima
facie case. The prosecution gave justifications that the appe]late court reviewed (even
though they did not necessarily have to). '

B-1: he had trouble understanding and answering questmns (he had a poor understanding
of English). Also, he had sat on a hung jury previously. It was also possible that he was
against the use of the death penelty. He also seemed to change his answers depending on
who was. asking the questions. '

B*Z Juror was hostile during questmmng, witnessed the shooting of the father of her .
child and did not feel justice was properly done. She also worked at the department of
social services while the prosecutor was the head of the welfare division, who was
personally being sued for unpopular decisions he made.

B-3: The juror was against the use of the death penalty.

can Amcncan]ury i

R S

- The defense made;a Wheeler motlon, tﬁe tna] cou:rt asked for and got ]usuﬁcanons

a7




H: The conviction was overturned because the federal court (habeas corpus motion)
ruled that the prosecutor engaged in discrimination during jury selection.

Convicted of First degree felony murder, burglary, and robbery

The prosecutor challenged a black juror.

The defense attorney made a Batson motion and got justifications.

B-1: Challenged because he had a problem looking at the gruesome photos of the victim
(but said he could do it as part of his job on the jury). This was a violation because a
white juror who had problems looking at the photos was not challenged.

*+ Comparative Analysis used by 9® Circuit to find Batson violation on habeas corpus
review **

13 Peoplev. England (2000)83 CalApp.4"" 772

H: The conviction was affirmed.

Convicted of two counts of battery on a non-confined person (defendant was a prison
inmate) _

The prosecution challenged an ex-prison guard for cause.

The defense claimed that striking the juror denied the defendant a trial by a jury of his
peers.

J-1: The juror was not a member of a cognizable group just because he worked for the
prison system (and was now retired). Also, the trial was to take place at a prison and his
aversion against returning to prison (if only to be a juror) was fine.

18
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' H-5: Emestine C. — Felt that sh had;recervedan

| unknowh Here the _]uror answe;ed that she \was white two different tlmes o

H-l Rudolph J harbored views agamst the deathpenalty and had reseryatlons agamst

H-2: Arthur A.- Had three dlﬂérent racnally Ileutral reasons =that could be used P
support hls removal: father had been Impnsoned on drug related. charges he admltted

wheretheytrled to “roughhml up 3 e b
H-3: Bval.- appeared overly emotsonal durmg the proceedmgs and even cned twme
durmg vmr dire. . y .

N ,.3-, X -
testxmony of psycho logists. Other reasons to support chaliengmg this j Juror (that would
be sufﬁcxent on thelr own) he gave hestﬂe 1ooks to the prosecutor--he felt. transsexuals

defense had put on any ewdence n
2 P2 L =
successfully fought. Also, her son ha& been convlcted of: dnn]ang an ‘ dnvmg and
unfairly harassed for- alle gedly usmg drugs whﬂe ata treatment faeihtym connechon
with the. charge P
H-6: Daniel A.~He gave answers strongly opposmg the death pena]ty on the ]ury
questionnaire ané even. though he suggested otherwise durmg vmr dire the prosecutor
was Justlﬁed in removmg - him from the j Jury

. H 20




H The conviction was rcversed by the appellate court because the prosecutor could not
show that the exclusion of the j juror was not based on group bias.

Convicted of possession of cocaine and marijuana with intent to sell.

DA challenged two African Americans in the jury box.

The defense made a Wheeler motion, made a prima facie case, but the trial court dented
the motions. The appellate court overturned because the prosecutor did not meet the
burden of proof necessary to show that the juror was excused for a race-neutral reason.
B-1: The prosecutor stated that the juror was excused because she was a resident of
IngleSIde and was childless. However, other childless residents of Ingleside served on
the jury.

B-2: The juror’s brother had been convicted of conspiracy to sell drugs and she belleved
that the case had been handled poorly. This was a legitimate reason for striking the juror.

16. Peoplew. Ward 6/30/2005
H: The conviction and sentence were affirmed by the California Supreme Court.
Convicted of two counts of first degree murder W’lﬂl specml circumstances and sentenced
to death.
DA challenged five African American jurors.
The defense made four Wheeler motions, all of which were denied (implied prima facie
for the third and fourth challenges).
B-1: Juanita D. —

B-2: Charlotte B. — Said she would rather not impose the death penalty and that she was
“not strongly” in favor of the death penalty.
B-3: Mary E. — stated that she “might” find it “difficult” to vote for the death penalty and
that the person’s environment may make them less responsible for their actions.
B-4: Harrieite V., — unequivocal statements against the death penalty.
B-5: Carolyn P. — unequivocal statements against the death penality.
B-6: Rose B. — the prosecutor justified this challenge by calling attention to her anti-
death penalty responses on her jury questionnaire (this alone would be sufficient), “her
unconventional appearance-i.e., wearing 30 silver chains around her neck and rings on
every one of her fingers-which suggested that she might not fit in with the other jurors,”
and her “body language” suggested she was uptight during the jury questioning.

17. U.S. v. Powers (9" Cir. 1989) 881 F.2d 733, 740

H: No Batson violation, convictions affirmed

Sale of narcotics and other related offenses

DA challenged one African American juror

The defense made a Batson motion but there was no prima facie case. The appellate
coun}ui:spite lack of a prima facie showing, reviewed the justifications given by the
goveqnment.

B-1: juror had just served on another trial, was fidgeting and looking around while in the
jury box. The prosecutor did not believe that he would be an attentive juror and could be
hostile to the government for calling him so soon after his last jury service.



T

18. People . Crittenden (199)

Conwcted of two counts of Flrst degree mrd Wlth specml crreumstances
DA challenged the only African Amencan on the venire.
’I’he defense made a Wheeler mctrcn but d1d not statc a pnma faele case

.......

regardmg the death penalty, she was apprehenswe about servmg on a Jury fcr the ﬁrst
tlme and she l1ad some transportatlun problems gettmg tc court. ey

H No Batson violation occurred, the conviction was afﬁnned.
Convzeted of attempted murder and pcssessmn of an ﬂlegal ﬁrearm

_]ustlﬁcat:rons were determmed to be race neutral

L-1: Had a brother who had been cnrmnally convicted : Fovnr 1 s

L-2: I-Iad a brother who \yas on tnal by the same DA.

an mterpreter the. prosecutor felt thafthese _]urcrs Weuld have;an lmfalr lmpact(on the ;.
deliberations. .. .. o v e e g e e

H: :The conwcucn"Was aﬂirmed
Convicted of first degree murder and sentenced todeath. . = -,
The prcsecutor challenged two hlack' jurors

(nnphed prima fac1e)

ehallengmg thatjuror. A mistake m 'feim good faith is a race néutral reason.. .

B-2: The prospective juror went to a hi 1gh school that ccntamed a, large number of Blccd
gang members.. The defendant was-a Blood gang member 50.the: prcsecutor felt that the. .
juror would sympathize with the defendant. ,

TR I

B-1: When asked for justifications the prosecutor responded thatthey made a mis take A

21



21, ‘Williams v, Rhoades' (9% Cir, 2004) 354 F 31101

ﬁ No Wheeler/Batson vxolatlon, conviction was affirmed..

Convicted of conspiracy to defraud, mlsappropnatlon of public-funds, and grand theﬁ via

false pretenses.

DA challenged one African American juror.

The defense made a Batson motion (writ of habeas corpus). The trial court asked for and
got justifications.

B-1: Challenged because the prosecutor feared she would identify with a prosecution
hostile witness, she lacked forthrightness about prior trial experience, her demeanor or
[sic] evinced bias in favor of the defense, and she had knowledge of the case through
press coverage, '

22. People v. Farman (2002) 28:Ca1.4'" 107,137-138

H: No Wheeler violation, conviction was affirmed.

Convicted of first degree murder, rape, and sodomy with special cucumstances
Sentenced to death.

DA challenged four African American jurors.

The defense made a Wheeler motion that was denied because there was no prima facie
case, but justifications where glven for the appellate review.

B-1: Sheila C - had negative views towards the death penalty and favored life without
parole over imposing a death sentence.

B-2: Norman T - he was slightly against the death penalty favoring life without parole
over a death sentence, worked at a juvenile hall, and believed that “lack of justice goes
with lack of money”

B-3: John G~ “On a couple of occasions™ he visited his nephew who was incarcerated in
Chino

B-4: Helena B - she had served on a hung jury previously

M 1“! u‘aiﬂkﬁ?

H: The appellate court remanded the issue of two juror challenges to the trial court, if the
reasons could not be stated (or passage of time made it impossible for the prosecution to
provide justifications) then the conviction must be reversed.

Convicted of two counts of first degree murder with special circumstances. Sentenced to
death.

DA challenged three African American jurors.

The defense made a Wheeler motion, the court provided justifications for the first two
African American jurors (instead the prosecution should have provided the justifications
because the burden shifted to them afier the defense stated a prima facie case).

B-1/2: The trial court provided justifications for these jurors.

B-3: She was excused because she was a chaplain atlthe men’s jail and regularly worked
with gang members (the defendant was a gang member). There was no bias against
religions [sic] workers.

¥



: 'The trial court denied the Wheeler motiox, the appc]late court reversed.

| Conwcted of theft, possession of stolen property, and possession of a firearm.
~The prosecution challenged the only two African-American women on the pancl
- The defense filed a Wheeler motion against the challengts the court asked for and. got

Justlﬁcatlons (a prima facie casé was made). _
B-1: The prosecutor misstated the record when giving his _]'LIStl.ﬁC&tlDBS for challengmg

the juror, claiming that she had questions as to what religious or moral convictions meant |

(when in reahty she just didn’t understand the questxon) The court said that this
reasonmg is problematlc
B-2: The prosecutor atteinpted to justify the challenge by basing it on the juror’s

“derheanor” without actually stating what spemﬁcally about her demeanor was
bothersome.
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258 g PEOPLE v. WHEELER
22 Cal,3d 258; 148 Cal.Rptr. 890, 583 P.2d 748

{Crim. Mo, 20233, Sept. 25, 1978.}

THE PEOPLE, Plaintiff and Respondent, v. (
JAMES MICHAEL WHEELER et al., Defendants and Appellants.

SUMMARY

PDefendants, two black men, were convicted by an all-white jury of
murdering a white grocery store owner in the course of a robbery. While
a number of blacks were in the venire summoned to hear the case, were
called to the jury box, questioned on voir dire, and were passed for cause,
the prosecutor proceeded to strike each and every black from.the jury by
means of his peremptory challenges. Defendants' motions for a mistrial

‘were ‘denied, (Superior Court of Los Angeles County, No. A439988,

William E. McGiniey, Judge.)

The Supreme Court reversed. The court held the use of peremptory
challenges to remove prospective jurors on the sole ground of group bias
violates the right to trial by ‘a jury drawn from a4 representative
cross-section of the community under Cal. Const,, art, 1,'§ 16, The coust

~held group bias exists when a party presumes that cerlain jurors are
‘biased merely because—they are members of an identifiable group
. distinguished on racial, religious, ethnic, or similar grounds, and contrast-

ed it with specific bias, which relates to the particular case on trial or the
parties or wilnesses theréto, The court held that while a party is not
entitled to a pelit jury that proportionately represents every group in the
community, a party is constitutionally entitled to a jury that s as.near an
approximation of:the ideal cross-section of the communily as the process
of random draw permits. As to the remedy, the court held il a parly
believes his opponent is using his peremptlory challenges to strike jurors
on-the ground of proup bias alone, he must raise the point in timely
fashion and make a prima facie case of such discrimination to the
satisfaction of the trial court, Thus, the court held that defendants made a
prima. facie showing that the prosecutor was exerci§ing. peremptory
challenges against black jurors on the ground of group bias alone, and the
trial court therefore erred in tuling that the prosecutor was not required

[Sept. 1978]

o
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to respond to the allegation, and in denying defendanis’ motions for a
mistrial. withiout.a.rebuttal. showing by:the:prosecutor:that-the.challenges
were each: predicated -on grounds.of specific;bias. The court:furtherheld
the;error-was prejudicial:per se..The-court;also:held that.all claims in:
California. ‘courts that. peremptory challenges sre. being used to strike
jurors-solelyon ‘the ‘ground. of ‘group 'bias are to”be: goverfied by Cal.
ik, art: T;:§ 16, and thie proceditre ‘outlifed by the court, (Opinion’ by
., with"Tebriner, Manuél dnd Newman, J1,, ‘conieurring, ‘Separate

Mos

conicurring' opinion by ‘Bird, C. I. Separate- dissenting ‘opinion by
Richardson, J.,.with Clark, J., concurring.)-
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Defendants and Appellants,

Paul N. Halvonik, State Public Defender, Clifion R. Jeffers, Chief
Assistant State Public Defender, Ezra Hendon, Mark Fogelman, Deputy
State Public Defenders, and Jonathan R. Adler as Amici Curiae on
behalf of Defendants and Appellants.
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262 PEOPLE v. WHEELER
22 Cul.3d 258; 148 Cial.Rptr. 896, 383 P.2d 748

OpiNION

MOSK;; Ji—Deféndants James-Michael Wheeler and Robert Willis
appeal:from judgmenls convicling them ol murdering Amaury:Cedeno, a:

gmcery store cwner. in ihe‘cnnrse of a robbery (Pen Code, ‘§§-18%; 1896)

PR

Dunng itheinoon:; !mur Ccéeno withdrew $6,000: imcnsh fmm aebank |

and returnediwith the:maiiey {o-his store-As-he entered:he was seen to:be.
grappling with-another man!. aflera few moments:four shots: were fired
and Cedeno was, fatally wounded. The assailant ran. from.the store:with:
the-money, :and.ientered: the: passenger door of.a waiting car-that was-

quickly driven_away A witness: noted. its: license:, ;plate;number,, but. dnd _

not see:the =drlwzr

i R e P o B SR

At irial ‘the pi“ &:ip’a[ “{ssue "Qas-}idéﬁ(i'ﬁ; 3 4
eveiits inside | he store identified: defendant: Willis as, ihé assanlang from
grotips-of phoiographs and'from a’Hn n pmnted him oul 'in"court..
Willis sought to discredit.this testimony by xploring: variois d:screpam

cies between hig appearance at trial ‘Andithe déscnptmns furnished to'the
police by the witnesses; He also'offéred an alibi defense.

At-was the Peoplé's. theory that the unseen driver of the: getaway car was
defendant Wheeler, “The sole:direct ‘evidence: coinecting him with' ihiat”
carjthowever  was‘iwo fi f_‘__g,rpnn s found ‘on ‘the diiver's door—one on.the'
underside oF the armrést and the other on-the-onside panel: ‘A *police’
expert identified the prints as belonging to Wheeler, but conceded on
cioss-examination:that:there iy no.way of. de!ermmmg when-a fingerprint-

was ‘actiially placed on: an object:: Thewcar lmquestmn had been Stolen:”:
fourdays:before: lheshouting ; L ' .

¥

B el | . I

To :bolster:: lheu- [case, thi euple. falso mtraduccd over: ;ohjectmn.
evidence ofseveral;priorincidents of- assertedly similarbut: uncharged::
robberies or-apparent: prep‘nrations for. rubbery in-whichhese deféndants.”

“and. ‘other : ;persons. were::implicated: in; varying. degrees. ‘Because, the -
convzct:ons :must: be veversed-on:other grounds, weiitdo :not, reach lha
serious, coriftict, over. the’ admissnbxluy of this. evidencm “

ol b T , .

- . . . e N R B Ly e
4 O R :I' Ta TRl TR .

We:begin: with o clafm’ of érror ariging ai'the veryoutset.of the trisl'and’
infecting‘the' entire remdin der of the?procéedings. Defendarits dre-both ™
black' the man they were accused of murdermg was white; a number of

hen - [Bept..1978]

PUET PO A

:on. .Two wilnesses to lhe ‘
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~sive:black prospecii

blacks were in the venire summoned to hear the case, were called to-the
jury box, Were questioned on voir dire, and weré passed for cause; yetthe
proseciitor proceeded to strike: each and every- black. from ‘the jury by
g s:peremiptary:challenges;:and:the jury: that-finally, tried: and.
igse"defendanis-was:all ‘white. The:issue is;whether:in such .
circlithstinces:defendants:were.denied: thelrright toitrial b y.an; tmparllal
Jury guamnteed ‘by:the. Ca!n!‘ornm Const:tutmn. The quesuon iscone; ul’
first. xmpression in: tlus court, oo Toge omn e . . ,

£

Not surpnsingly,‘theérecord s aras: (o' the exact number of. blacks
strucki fromysihe jury by the: pmsecutor. veniremen' are:not, required to

-annourice their race, religion;, or,ethnic origin when. they. enter the box,

and:these:mattérs are not: ordmanly explored on: voir dire, The reason, of
course;, is-that.the coiiris of. Callfaruia are—nr should be——-hhnd to, all:
such distinctions smong otr éitizens: ‘

Nevertheless, :when-an* ‘issue of this nature. does arise in.any case it is
incumbent. upon coiingel; However delicaie the matter, lo*mnke n-record:
sufficient o pregerve the polnt for:review. Tn.the’ case at”bar .defense

“- counsel”discharged “that ‘burden: - aftér the:: ‘People "had exercised” eight

‘peremplory challenges, defense cotinsel began eliciting from each succes-
JHI‘OI‘ an acknowiedgmenb of his-or herrace, In a

-courl, Eda . Qritz; atiorney for defendant .
] d, the ‘reason.for unt erlaklng 10 :make’ that record:”
“Durmg the course of the: "ynir,g ;proceedings, and only i after two black -
jurorsihad been’ ‘peremptoril excused:by.the prosecutor,.J became aware’

‘declarauon file

. thatitheprosecutor was: utlhzing “his: percmptory challenges inca systemat:

ic-effort: to-exclude any. and, all fotherwase quahﬁed ‘black, jurors;. from,
serving on my client’s petitjury.” - _ .

“Defense-coiinsel thereafter restablished that prospeclwc -jutors ‘Eouise
Jonés; “Odessns Bragg, and” Napoleon*iﬂoward were- black.4- All ‘three:
ponded. that»racialwonslderatmns ‘would-not-affect their impartiality
sy would sbase: their:verdict: solely on- Ahe: facts; as Mr. Howard:
t,"“We are not: trying color: We:are: trying a:case. Both
‘défense counsel passed ‘thiese: prospective jurors:for cause; -and: the.
prosecutor did. hkewnsemﬂer almost pcrf’iincmry'q _astmmng.2 Neverthe::

JFor exam le. tounsel | ‘Willis; H Halpe
fafiows i his Vuirdirc examination of Mrs: Jones: % 0§ admnmsherf fiejiiry carllerc 1

Q
usked guesiions thatmight'seem 1o’ be:personal.and prying. My.client j js b!ack‘ u!:wiuusly
you are black, too. A, Yes, § am.”

THe asked rour bncf qucstu‘ms of Mrs. Bragg. two al‘ Mr. HOWard and none of Mrs,
J nes b :

ern; made ihe point: ay
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less the prosecutor exercised three of his next five peremptory challenges
against these same three prospective jurors,

At this point Mr. Gritz expostulated that *It is obvious to me that there
will be no blacks on this jury,” and moved for a mistrial. He gave his
count of the number of black prospective jurors struck by the prosecutor,
and stated: “whatever the reason for that is, that’s up to him to say. I am
not impugning his integrity or anything like that. It is obvious to me that

.these defendants cannot get a jury of their peers or, how shall I say, a

proper cross section of the community, if what is apparent to me is the
policy of the district attorney's office. Maybe it is only in this case, T don"t
know, to excuse all. blacks that are being called.” His purpose in moving
for the mistrial was, he said, “so we can try and get a fair cross section of
the community.” Mr. Halpern joined in the motion, stressing that from
the manner in which the prosecutor was exercising his peremptory
-challenges “it is apparent that he is using a form of unauthorized

- procedure, and that is to exclude blacks rather than exclude people who
- hold prejudices one way or the other.”

The trial court asked the prosecutor if he desired 1o respond, but
advised him that “you don't have to respond if you don’t wish 10."” The

prosecutor declined to explain his conduct, and the court denied the
motion for mistrial. ’

Voir dire then resumed. Defense counsel established that two more
prospective jurors, Lloyd Hill and Evelyn Smith,  were black. Both

“testified that racial considerations would not enter into their delibera-

tions, and Mr. Hill specifically denied that he would be prejudiced in
defendants’ favor simply because he was black. Voir dire examination of
these two prospective jurors by the court and defense counsel was brief
and uneventful. Mr. Hill testified he was employed as a car man by the
Santa Fe Railroad, his wife was a housewife, and his daughter a waitress;

‘he had never served on a jury before, had never been the victim of or
- witness to a crime, and had no relatives or friends who were police

officers or attorneys. In turn, Mrs. Smith testified she was employed as a
cabin service planner by United Airlines and her husband was a presser
at a cleaning business; she had previously served on a jury in two civil
cases, one of which ended in a nonsuit; she had never been the victim of
or witness to a crime, had never testified in cour, and had no relatives or
friends who were police officers or attorneys. Defense counsel passed
both these prospective jurors for cause,
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This time the prosecutor asked no questions whatever, quickly passed
both Mz, Hill and Mrs, Smith for cause—and then used two of his next
three peremptory challenges to strike them from the jury.

Once more Mr. Gritz vigorously objected, stating: “For the record,
Your Honor, by my count, there are seven Negroes that have been kicked
off the jury by [the prosecutor], I make a motion for mistrial, It is
apparent that it is a policy of the district attorney’s office not to permit
any Negroes on this jury. Some of them have been kicked without him
even questioning them. . . . I-feel that these defendants cannot get a trial
by their peers.” Mr. Halpern joined in the motion, contending that
because “there is evidence that the peremptory challenge is being used to
excuse only blacks from the jury,” there is *‘a prima facie case of abuse”
of such challenges by the People.

Again the court offered the prosecutor the opportunity 1o respond, but
made clear that it was “ready to rule on the matter” without the need of
any explanations. The prosecutor replied, “I have no response; Your
Honor, and I don't wish my silence to be construed as any tacit admission
of the charges.” The courl agreed it was “not considering it as such,” and
ruled that “Attorneys have a right to sclect the jury and use all the
peremptories available to them without stating the reason,” '

Impliedly denying the second motion for mistrial, the court directed
wvoir dire to proceed. No more black prospective jurors were called to the
box, and in due course 12 regular jurors and 2 alternates were swomn to-
try the case. They were all white.

(1) Article I, section 16, of the California Constitution declares in
refevant part that “Tria by jury is an inviolate right and shall be secured
to all . ..." It is setiled that in criminal cases the right so declared
includes in this state the right to a unanimous verdict. (People v. Feagley
(1975) 14 Cal.3d 338, 350 [121 Cal.Rptr. 509, 535 P.2d 373]; People v.
Superior Court {1967) 67 Cal.2d 929, 932 [64 Cal.Rptr. 327, 434 P.2d 623,
25 A.L.R.3d 1143}) It is equally settled that the provision includes the
right to have that verdict rendered by impartisl and unprejudiced jurors.
Section 16 of article I does not explicitly guarantee trial by an “impartial”
jury, as does the Sixth Amendment to the federal Constitution; but that
right is no less implicitly guaranteed by our charter, as the courts have
long recognized. '

[Sepl. 1978]
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The principle derives from “The common-law rule which demanded

the strictest impartiality upon the part of each individual juror, [and]-

which-declared thai,.one:and:all;- should; :as' ‘betieenzthe:crown and’the
defendant, ‘stand. indifferent-as they: stand.unsworn,’ .. 2% (Pegple. v,
Helni ( !9{_17) 152.Cal, 532 535.[93 P, 99]; disapproved on-other grounds.in
People V.- Edwards (1912); '163 Cal;.752,.756. Har P, 581)% ‘The:common law
. fully. embodied: in. the-constitutional jury trialprovision:*The
: inl:by j _flll;‘[ is f‘undamemal It is a-fight which was.(fansmitted.fo
us by the ‘commo law and a8, such ‘:s;.»-expressiy sguaranteed:by. the

i at right—its. VETY essente—is
person [ issue-involvingihis.life: or his

nfitled to have such':ssu_e tried by a jury consisling ofnribiaséd
rejuili rsons.” (People v, Bennetf; (1926).79.CaliApp..76;:9]
g?l;: N Carmichae! (1926) 198 Cal. 534, 547 [246 P,

- In f: series ol‘ dccisions begmmng almost four. decades ago 1he United
Slales “Supreme: Courthas-ield: that - an -esseniial ‘prerequisité“to- an

_ maparhal Jury. is that it be drawn from “a representative cross-section of

thc community."? The rationale'of these decisions, often unstated, is that
<Ay ol helerugeneous sociely jurors Will-inevitably belong 1o diverse nd
often:overlapping: groups-defined: ‘by- rice; religion, «ethnle ‘or* national
origin; :sex;- age;. edueatfaii, ‘6ceupation; ‘Beofiomic fcandztion, place’ ‘of
residence, and; polmcal afﬁhnimn;«lhat s unrealtslldtn-'xpect juror
be «devoidi:of opmmns. precaniceptions, - or-‘evén deep:
derived® I‘mm dheirilife: eXperiences in:such: Broupsi’ ﬂndzthence thal. the
on]yrpraelscahw;&y“ to-achieve an: overa!}fimparuahty is to" encourage 't he’f
represantatmn ,w:rleiy soff stich“ groups o lhe July s ih'

AThe, Hehn caun way- upparfn:ly araphrasmg: thc- ruiluwingwlnnguage of: Lard Cukei
“Hel hilt 5 of };' ry. misst, be Yiber’ ama cthat is, fot only.n freeman:and. gm hond;; bm
alst o thibthiih siich l'rcedamc of mi re ﬁs }gdi!ﬁ:rcm.as he sian sunssynme )

(E:CokeuponLittleton: 552+ 7o

AThe Legistature hus récognized this nght in pmvidlng that: 1 shall'be the duty of the-
trial tourt o examisie, the. prospeciive jurars to selech.a fafr. and-impartial _Ilfﬂ’ ‘He shalt®
Jpermit’ rensunab e cxam_nﬂii{m nrpruspccuvejurnrs !;y gounsel fo ﬁe peaple’snd, for the-
defenidant, such. ekamination’ to°bE :onducled nral,y nd dtrecl{y hy cnunsel = {Hiali
‘ndded; PenCode; 78 .

< AThe: histdry ‘and:théory o, Ihe re resen!ntm: crogs-section: risle dre-discussed in' Van
Dykc, Jury -Selections Praceiures - 977k, chapter:3; :Davghtrey. Cros-Sectionalisni m’
Jlirj-Selectian Pracedires Afier Taplor'v, Louislana 11975).43.Teni. L.Rev.:1: and: Kulin..
Jury Discrfmhmrmn The Next Piigse (1968) 41-50.Cak L Rev; 235,

alies”
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respective_biases of their members, to-the extent they are: nntzigcmistic. ,
wnil tend to cancel each other out,8

es!ablishedﬁtrad:tmn in the use: ol‘ juries
4 : ;

di;c

t aste’ concep!s‘ f a demncmﬁc somety ‘and
B Tt resenm!ive govarnment." (Fn. omitied; *id, at” 185+

p: 86}, ) We' add that in'such a'war the’ courts cannoi ‘ ;e paczﬁsls

Ct'

In.Glasservi: %Umted Srales (1942) 315 U?S.; 60: [BG;L Ed;. 680, 62

.. 457);'the:defendants:in 4 f‘ederat trial: complamed ofthe: alleged exc!usmn _
~from: petitjury service;of: all women niot:imembeis-of the state:League of

- ‘Women:*Voters.: Alth gh ‘rejecting. the ‘contenlion:on-ihe ground: of
~'insufficient: proof sthe'high:court strorigly reaffirmed the réquirement of-a

representative jury. It observed at ‘the:outset:that impartiality achieved
through; represemauveness isy essential itox preserving ‘the constitutional
fight tozjury :trials ‘{Lest the right.of trial by jury ‘be nullified: by the
improp constitution, of juries, ithe: mnotion of what.a, spmper Jjury:is:has
become: extm:ably intertwined with-the ideaofjury trial.” (Id, atp; 85.
LiEd: atpi 707).)-Quoting from Swmith v - the courtstated, (nt
P86 [86:LiEd.:at:p. 707]);that “the: proper: functgoning ofithé jury: system,
and, ‘indeed; our;democracy; itself; requires;that the jury bea ‘body truly

: represenlauvex [the community,’ and:notthe organ of any special group

or:class.” Finally; he_court warned; i(ibid, [86 L.Ed; at p. 707]) that the
-officials;: charged iwith: choosing jurors. “must.not allow the desire for
cormpetent jurors; to_ lead them into seleciions which.do not:comport with
thie conceptiof-the jury as; a«cross-sectiunwo the:community, Tendencies,
no:matter how slight, toward:the; selec ion; of jurors:by:any method ather .
than;a; ‘process; which will:insure. a:trialvby -2 representatwe group are
‘underminihg processes: weakenmg the institution;of jury:trial; and should
be sturdily.resisted; That, the:motives mﬂuencing such-teidencies may. e

" SAg appents’ from (he Gecistons. Ahat’ Talfow, ‘the " fepresentalive cross-section ile: also

“seives oiher essetialifunciions in-oursociety; such s legitimatingthe. Judfmcms of the

ccouirts, promoting citlzen purticipauun ig:government; and preventing further sugmnnx—

iug of minoﬂly grolps. -
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of the best must not blind us to the dangers of allowing any encroach-
ment whatsoever on this essential right.”

In Thiel v, Southern Pacific Co. (1946) 328 U.S. 217 [90 L.Ed. 1181, 66
5.Ct. 984, 166 A.L.R. 1412}, the court reversed a tort judgment in a
diversity case tried in California on the ground that daily wapge earners
had been regularly excluded from petit jury service. In language
thereafter often repeated, the court said: “The American tradition of trial
by jury, considered in connection with either criminal or civil proceed-
ings, necessarily contemplates an impartial jury drawn from a cross-
section of the community. [Citations.] This does not mean, of course, that
every jury must contain representatives of all the economic, social,
religious, racial, political and geographical groups of the commuaity;
frequently such complete representation would be impossible. But it does
mean that prospective jurors shall be selected by court officials without
systematic and intentional exclusion of any of these groups.” (Id, at
p- 220 [90 L.Ed. at p. 1i85}.) The court further explained (fbid [90 L.Ed.
at p. 1185]) that “Recognition must be given to the fact that those eligible
for  jury service are to be found in every stratum of society. Jury
competence is an individual rather than a group or class matter. That fact
lies at the very heart of the jury system, To disregard it is to open the door
to class distinctions and discriminations which are abhorrent to the
democratic ideals of trial by jury.” '

In Ballard v. United States (1946) 329 U.S, 187 [91 L.Ed. 181, 67 §.Ct,
261), the court reversed a federal conviction on the ground that women
had been deliberately excluded from both grand and petit jury service,
The court began by reiterating the above-quoted passage from Thiel (id,
at pp. 192-193 [91 L.Ed. at p. 185]), then addressed the povernment's
contention that an all-male panel drawn from diverse groups would be
equally representative because women jurors do not “act as a class.”
Rejecting this argument, the court reasoned that “the two sexes are pot
fungible; a community made up exclusively of one is different from a
community composed of both; the subtle interplay of influence one on
the other is among the imponderables. To insulate the courtroom from
cither may not in a given case make an iota of difference. Yet a favor, a
distinct quality is lost if either sex is excluded. The exclusion of one may
indeed make the jury less representative of the community than would be
true i an economic or racial group were excluded.” (Fr. omitted; id, at
pp. 193-194 [91 L.Ed. at p. 186].) And the court concluded {at p. 195 [91
L.Ed. at p. 187]) that “The injury is not limited to the defendant—there is
injury to the jury system, to thé law as an institution, to the community at
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large, and to the democratic ideal reflected in the processes of our
courts.”

In Peters v, Kiff (1972) 407 U.S. 493 [33 L.Ed.2d &3, 92 5.Ct. 2163), the
court reversed on equal protection grounds a state conviction of a white
defendant upon 4 showing that blacks had been arbitrarily excluded from
grand and petit jury service. The state contended that because the
defendant was not himseif black he was not harmed by the exclusion. The .
plurality opinion of Justice Marshall rejected. the argument, stating {at
p. 503 {33 L.Ed.2d at p. 94}) that “‘the exclusion from jury service of a
substantial and identifiable class of citizens has a potential impact that is
too subtle and too pervasive to admit of confirement to particular issucs
or particular cases.” The court warned that “the opportunity to appeal.to
race prejudice is latent in a vast range of issues, culting across the entire
fabric of our society,” and concluded, “*When any large and identifiable -
segment of the community is excluded from jury service, the effect is to
remove from the jury room qualities of human nature and varieties of
human experience, the range of which is- unknown and perhaps un-
knowable, It is not necessary to assume that the excluded group- wili
consistently vote as a class in order to conclude, as we do; that its
exclusion deprives the jury of a perspective on human events that may
have unsuspected importance in any case that may be presented.” (Fn.
omitted; id, at pp. 503-504 [33 L.Ed.2d at p. 94])

The most recent case of this type was Taylor v, Louisiana (1975) 419
U.S. 522 [42 L.Ed.2d 690, 95 S.Ct. 692). There the court reversed a state
conviction of 2 male defendant on the ground that women had in efect
been totally excluded from jury service, The court reviewed the foregoing
precedents and concluded (at p. 528 [42 L.Ed.2d at p. 697]) that “The
unmistakable import of this Court’s opinions, at least since 1949, Smith v,
Texas, supra, and not replidiated by intervening decisions, is that the
selection of a petit jury from a representative cross section of the
community is an essential component of the Sixth Amendment right to a
jury trial.” In justifying that conclusion the court stressed {at p. 330 [42
L.Ed.2d at p. 698]) several of the functions served by the representative
cross-section requirement: *“The purpose of a jury is to guard against the
exercise of arbitrary power—to make available the commonsense judg-
ment of the community as a hedge against the overzealous or m:slakep
prosecutor and in preference to the professional or perhaps overcondi-
tioned or biased response of a judge. [Citation.] This prophylactic vehicle
is not provided if the jury pool is made up of only special segments of the
populace or if large, distinctive groups are excluded from: the pooi.
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Community. participation in the administration of the criminal law,
moreover, is not only consistent with our democratic heritage but is also
critical to public confidence in the fairness of the eriminal justice system.
Restricting jury-service to only special groups or excluding identifinble

segments, playing major roles in the:community’cannot be' squared:with. -
the conslitutional concept ofjury trial” (See also’Ballew.v.. Georgia (1978) .

435:U:5,223,235-238 [55 1. Ed2d:234, 244:245, 98 5,C: 1029])

We have reviewed this line of United: States: Supreme: Court:opinions.
in somé-detail because we fully agree with/the views there expressed as'to’
‘the importance’,of the, representalive. cross-section’ rale, particularly in
protecting-the constitutional‘right; to.an impartial jury:" Weirely equally,
however; on' the law of*California, Tt was not uatilits 1975 idecision-in’
Taplor- that_ the highfederal. court imposed. the representative. cross-
section nile- onthe states as a:fundamental ‘component-of.the Sixth
Amendment: right, to’ an: impartial ‘jury incorporated’in ihe Fourleenth
Amendment? I California we hadTong since adopted that rule,, |, .- .

: : 78 P.2d °9],-the
deféndant'contended: lig'was deniled *his constitutional right to a trial by -
-an impdrtial jury" because the'method used in:selecting-the jury panel -
produced: a' “systematicinclusion-of limited classes of persons ‘who did
not-répresent a cross-séction ofithe: communily,” i.e., businessmen and’
chib-woinen; with & resulling exclusion of workirig:cliss people. (/d, at "

Thus in People 'v. 'White-{1954) 43 Cal:2d. 740 3

TThe ritle.has also-been.

TThenile has alsorbeen.einbodied in:federal Jegislntion;.in 1968, Congress declared; at.
thie ouiser. of the Jury Selection and Serviee Act (28 US.C,'§3 .186]-1809), 1hat: "1 is the.
policy af-the Unijted"Sintes thnt"al fitiganis i the Feddral coiiriy n_l,itl:‘:d.ib“ al'by jury-
shall have the-right io gi_'a?id’-ilﬂd pétitjuries selected at:randomi from g faifcross section gf
the community in the district:or division wherein the court convenes, , . " (lialics added:
2BUSCE 1861). '

8The:path of incorporation was not smoath, As noled ubave, Smith first articulated the
rule’as a‘tequirement:of_ eqial protection: Glasser, Thiel, and: Ballard applied i pursuant-*
to the siupérvisory power over federa) courts: When the high caurt firstdeclared the Sixth. .
Amendmeni's giacantee of trial by jury applicable 1o the states through:the. :gu(%%:nth‘ ]
Amendment, it wal silent on ttie; present guestion, {Difncan v. Lowisltana (1968) 39 1°U.8;
145°[20°L.Ed,2d 491,-B8-5.C1:. 1444}’ Yet when iU held:two: years' Inter- that/the federal -
guarantee. of o jiry irigl does. nop: yequire’ that.the:jury: be composed: of 12 persons, the:
court almost: incidentally. .read’the representative cross:section; requirement..into.;the:.
Dican sule, { Willlamis v, Florida (1970) 399 U.S. 78,100 (26 L Ed2d'446 460, 30 S.C1,
1893} Because Duiican:did ngt apply.ta slaté (cials preceding ix réndiiion (De Stefain v.
Woods {1968):392:LES, 6311201 Ed.3d 1308, 88 5.C1:2093]); however; the court could not:
invake it.in Pefers; instead;. the plurality: opinion: heid:that. conviction;by,a deliberately.
unrepresentative jury: violated the due’procesy clause of the Fourteenth Amendment, .
while:this concarring ‘opinion resied ‘on federal siatutory grounds. Finally, in: Taplor the
court cAmED grips with the issue and held therepiresentative cross-seclion Tule applicitile-
to the states through the Sixth: Amendment right-to.an impertial jury, o -« v
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p. 748,) The jury commissioner testified he drew his list largely from the.
membership rosters of such organizations as the Rotary, Kiwanis, and
Lions Clubs, the Chamber of Commerce, and certain women’s clubs, and-
that-he.attempted to “get as many businessmen on the panel as possible”
(bid). = :
Although we found.the error.nonprejudicial-in the circumstances of the..
case:because the panel-actually selected did in fact-include a reasonable
representation of working class people, we:unanimously.condemned. the:
selection system; itself for ils tendency, to"produce venires’ that-were not
representative cross-sections of the community. We began, as we do'here,’
by quoting:wellknown passages:from; Thiel and:related: federal cases.:We

rospective, jurors.”

on: Was answer a vigorous affirmative:
Those persons, who would. be deriled. the opportunity for jury service
under this system. would: pot be:excluded because of any lack of ability,
‘intelligence_or.qualifications bt mefely because they d elotig to
‘the ‘social. and’ ecoriomic, strata of the community which:compris[e] ‘the
-membership of certain private clubs and organizations, A’ system which
‘lends to:permit this form of wholesale-exclusion of a large segment of our
citizens from: jury duty would normally ‘prevént the selection ‘of fifies
from .a crq_ss_;seg}t_\ibu ‘of _the " community. ‘Such. ‘a* system' 1s “highly

digpfi_:minzigoq;ag;d:_shpuh“ji‘npl‘?be‘ii:or}.dfgg}gd. 'j(ﬂId"

Summing up; we repeatedly: emphasized.-(at'p..754). the :need. for
compliance with the representative cross-section rule as a precondition to
trial by an impartial jury: “The American systém requires an impartial
juiry drawn: from-a-cross-section;of:the: entire:community. and;recognition
must'be given to: the-fact that: eligible:jurors.are- lo:be found.in every:
steatumiof “soclety. In'selecting ia. truly: representative jury: panel,the
‘membership lists oFivarioiis clubs: and* organizations may* properly -be
used] but-‘they shoiild not’ be:relied ion as:the principal:source. of
prospective jurors'nor should 'they: berused-to. the complete exclusion.of
other gengral soiirces: more 'lik‘ely_:-:to"xrapresent-za:--E_c.ross-sectiqnmuﬂ.i.the
pép’ialitibn;vsuéh‘a_s;lel_bphon‘e;directp{ics;-voti’ng‘lists;-eand:acitygdire_g;nnes.
Any ‘sysitm or‘ethod of jury selection which fails to adhereitoithese -
democratic fuiidamentals; which is:not-designed: to:encompass:a: Cross-

- e .

tof'the commuinity; :ori:which; ‘seeks:tq; ;ﬁ'wor‘Ylimi}qd}#‘épcia}- or

economilcclasses; i not in‘keeping; with:the American:tradition.and will
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not be condoned by this court.” (See also People v. Carter (1961) 56
Cul.2d 549, 568-570 [15 Cal. Rptr. 645, 364 P.2d 477].)

The White opinion did not specify which Constitution—state or
federal—it was relying on as the source of its declared requirement of
cross-sectionalism, but simply spoke in broad terms of the “American
system” and the “American tradition.” California, of course, is an
integral part of that system and tradition; and as we noted above, our
courts ‘have long recognized that the right to an impartial jury is an
inseparable element of the jury trial gnarantee of article 1, section 16, of
the California Constitution. (2) Accordingly, we now make explicit
what was implicit in White, and hold that in this state the right to trial by
& jury drawn f{rom a representative cross-section of the community is
guaranteed equally and independently by the Sixth Amendment to the

- federal Constitution and by article I, section 16, of the California

Constitution.?

It therefore becomes the responsibility of our courts {o insure that this
guarantee not be reduced to a hollow form of words, but remain a vital
and effective safeguard of the liberties of California citizens. There are
three stages in the jury selection process at which the ideal of a

* representative cross-section can be seriously compromised, The first is the

initial compilation of the “roll of eligible juror candidates” (Code Civ.
Proc., § 204¢) or master list from which, by various steps, the venires are
drawn. ({4, §§ 203-220.) Obviously if that list is not representative of &
cross-section of the community, the process is constitutionally defective
ab initio. The issue has been extensively litigated0 and has received the

Iy an -earlier decision this court reversed a cenviction of a black defzndant upon a
showing that blacks had been systematically excluded from venires and petit juries in
Merced County, a practice we condemned as a denial of an imparlial jury, of due process,
and of equal protection. Quoting both the Sixth and Fourteenth Amendments, we said:
" ‘Clearly the preceding mandutes imply that one who is on (rial for an alleged crime is
entitled to n jury from which individua{s of his own race who are otherwise qualified as
jurors in the particular case, bhve not been arbitrarily excluded merely because of their

- nationality, race or color,” ™ (Pegple v. Hines (1939) 12 Cal.2d 535, 539 [86 P.2d 92))

In 1wo more recent decisions—still prior to Taypler—we again recognized the Sixth
Amendment basis of the right to a representative cross-section of the community, but did
not consider whether il might also be founded on article 1, section*16, of the California
Constitution. (A dams v. Superior Cours (1574) 12 Cal.3d 55, 53-60 [1 15 Cal.Rptr. 247, 524
P.2d 375); People v, Jones (1973} 9 Cal.3d 546, 556 | 108 Cal. Rptr. 510 P.2d 705})

1Numerous federal cases have addressed the question, including the Supreme Coust '
decisions cited hereinabove, (See generally Gewin, An Analysis- of Jury Seleciion
Decisions, appen. to Foster v. Sparks:(5th-Cir. 1975} 506 F.2d BO5, 811.) For additional
California cases, see, 2.8, People v. Spears (1975} 48 Cal.App.3d 397 [122 Cal Rptr, 93)
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close attention of legal commentators.! In the case at bar, however, no
claim is made that the master list, or indeed the venire drawn therefrom,
was unrepresentative.

Secondly, a number of prospective jurors thus selected are disqualified
or excused by judges or various court personnel on grounds of compe-
tency (Code Civ. Proc., §§ 198, 199), suitability (idy §§ 204d, 205,
subd. {a)), undue hardship (id, § 200), or, until recently, occupation (id,
former § 200, repealed by Stats. 1975, ch. 593, § 2, p. 1310). The almost
total elimination in 1975 of automatic exemptions for occupational
reasons was a commendable step towards preserving the representative
character of the jury.!? But the continuing power to excuse prospective
jurors on the grounds of “suitability” and “undue” hardship is-highly
discretionary in nature, and courts must be alert to prevent its'abuse. In
particular, excessive excuses on such grounds as sex, age, job obligations,
or inadequate jury fees, can upset the demographic balance of the venire
in essential respects.’® Again, defendants herein do not complain of such
abuse. :

Thirdly, when the case is called for trial the clerk draws the names of
veniremen at random from the “trial jury box” (Code Civ, Proc, § 600),
and the parties may exercise their statutory challenges to the jurors thus
chosen. (Pen, Code, §§ 1055-1089.) Challenges to an individual juror are
of two kinds, peremptory and for cause. (fd, § 1067.) A peremptory
challenge is “an objection to & juror for which-no reason need be given,
but upon which the Coust must exclude him.” (Id, § 1069.) A challenge
for cause is either “general”—the juror is legally incompetent to serve
in any case—or “particular’’—the juror is actually or impliedly biased
in thespecific matteron trial. (/d, §§ 1071-1073.) Actual biasis “the existence
of a state of mind on the part of the juror in reference to the case, or to
either of the parties, which will prevent him from acting with entire

{petit jury venire); Peaple v, Powell (£974) 40 Cal.App.3d 107, 124-133{115 Cal.Rptr. 109}
(same); Adams v. Sa:rerior Court (1972) 27 CaI.ApEJd Ti9 {104 Cal_.Rplr. 144) (same);
People v. Pinell (1974) 43 Cal.App.3d 627 (117 Cal.Rptr. 913 {grand jury venire): People
v. Gaodspeed (1972) 22 Cal.App.3d 690, 699-703 [99 Cal Rplr. 696] {same); In re Wells
{1971} 20 Cel.App.3d €40, 648—650 |98 Cal.Rptr. 17] (same); Peaple v. Newiont (1970) 8
Cal.App.3d 359, 388-391 {87 Cal.Rpir, 394] {bath}. o

uSee, e.g. Van Dyke, op. cir. supra, foolnote 5, at chn[’n:r 4; Kairys et al, Jury
Representativeness: A Mandate for Multiple Source Lists (1977) 65 CalL.Rev. 776; Note,
The Congress, the Court and Jury Selection: A Critique of Titles 1 and 11 of the Civil Righis
Bill of 1966 (1966) 52 Vu.L.Rev. 1069.

12Jn 1977 the Legislature restored the former exemption of peace officers. (State. 1977,
ch. 748, § Lp. —} ‘

2The dungers are discussed in Van Dyke, op. cit. supra, footnoie 5, at chapter 5.
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_ impartiality and’ wuhout pre_,udme to ‘the substan!ml rlghls of either

party” (id, § 1073), Implied bias arises when the juror stands in one of
several relationships to a party; such as consanguinity, trust, or employ-
meni, or has been inyolved in prior legal proceedings refating-to: the
pnrnes or the case (id, '§1074); in such circumstances no pmof ol'

.

prejudtce is required-—itis inferred as s matter of law, *
“The puspose-of the challénge slage ‘of jury. selection’ is apparenl fmm

these-statutory provisions and the constitutional considérations dascussed _
above: - Until this.point in-the process the-goal of an 1mparual Jury’is

pursued by insuring:that the master list be a representative:cross-section-
of e community and. that the venire and the: proposed (rial: jury be
drawn. therefram- by wholly random -means.But: ‘precisely: ‘because it -is
both all-inclusive and. random,rlhe process cannot consistently. sereen out
those | pruspectwu jurors, ‘who. brmg to'the courtroom a’bias. concemmg the
particular' case.ofi trial or the parlies or witnesses thereto—we: may call
this “specific | bias”—wderived for example, from personal experience or

from -general exposure to. pretrial publicity. Yet such. persons must
‘evidently ‘be excused®from; the"

1y, insofar ‘as*possible if" the goal of
impartiality isto-be’ achieved ‘The’ 1aW theréfore presiimes that €ach party
will use his challénges 1o remoye those! prospecuva'jlirurs who*appear
most-likely to-be’ ‘bidsed: against him:or in:favor-of:

be-eliminated, laavmg a Jury as*tmpartml as can” “be obtamed from’lhe
avmlable venire. .’ i

e The purpase of the: challengcs also’ dlclates lheirscope' they are to
' a specific bias, and

no others, ln lhe cHse of‘ challenges for causc tha'maner gciear, the.
- eral. descrlptlon of

The issue. is, somewhat -more complex wnh respect to peremptm}r
challenges, but-the answer. remains the same. It is true.that the statute
defines such a challenge gs one for which “no reason need be given™ (id,
§ 1069), bul it: does not:foliow’ therefrom ihat it'is an objectmn Ffor-which:

no, rcasnn_, ced: extst, _.On the: contrary. ln vxcw ‘of the llmlted number of
such challénges allowed by statuted'we may conﬁdentiy‘dlsregar the
posmbihty that a. party will squander hiy parempmne by .1

M ike offense charged:is punishable by tmrnsmlmen! FarSO days or less. each; side hns
Six peremplory challenges; (Pen.. Code, 0,. subd; (b)) In: ihe cose:of al
-.affenses not; pumshable hy deathor, Tife: Empnsnpmemu-mcludmg there[‘are thc st
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practice, a.party wil-use a peremplnxy challenge only when he believes
that the juror he removes may be consciously or unconsciously biased
against him, or that his successor may be less biased.15

To say-that peremptories will ordinarily be exercised only in. cases of
bias, however, does not clarify the kinds of bias upon which the challenge -
may- permissibly be:based: In- contrast :to-thelimited: list ‘of: ‘events-
authorizing a’ challengc for- cause. on-the “ground of iniplicd bias 9
Code, . § 41074). the law recognizes:that.a. perempmry ‘challehge;
predicated. on a.broad speetrum of evidence suggestive of juror pamahty
The: evitlencesmay ‘rangefrom: the: obvmusiy serious:to the apparenlly
lnvial from'the \nrfually certain 10° the' highly speculauve -

For example; a prosecuior may ‘fear” bias: on"the part of one”juror
because, lie: has. a, record. of prior: arrests. or has complained of police..
harassment; and'on’ the part:of another simply-because-his.clothes or hair
length. sugg@ét an. unconventional hl‘cs!ylé In_turn,”a_defendant wmay,
susﬁe prejudlce on.the] partof. one juror because’he has: .been the victim.~
of crimeor. has refatives in law enforcement, ‘and on,the. pﬂrt af anather -
merely, because. his | ‘answers on_voir. ‘dire evince an, excasslVe Tespect, for.,
authnmy Indeed even less tangible evzdence\_ oler i;aas may: brmg
forth.a peremptmy challenge: either parly; may, feel. a-mistrustofa, L juror’s
ob_;ectwuy on fio mare than the* sudden lmp[ressmns and. unac _uiilahfe'ﬂ
prejudices we are.apl to. conceive: upcm the_bare; looks a :
another”. (4 Blacksto_uc“ Commentaries: 353)——up0n entermg the box the
juror:may have smiled a the de!‘cndant, for. instance, or. glared, at him..
Responsive:to. this: reahty, the law allows: remuval of a.biased : _
challenge for: which. no.reason. “need be, gwen, * iie, publicly stated:. in,
many instances the. party, enher cannot establish- his reason.by normal
methods of proofior cannot do so without causing embarrassniernit to the
challenged venireman and resentment among the remaining jurors.18

%

majoeity of“felonits ‘afd: all seriois ‘misdemennors—ench side thas [10: peremptory
challenges, (fu; subdi(a); ns:amended. by Stms: 1978,:ch; 98,:8°2; é: —)iIn the cage of
the few, offenses phajshable by, death:or ife;im tisonment each side has. 26 p:r:mpgmy .
challenges, (/b/d, r(k ee mlso /d, §:1070.5 {miltiple defendants),)- "
#The hyperbole of certaili rheraptnions—e &y that| Pperemptm’y challénges may. "be
invaked “u e 3ptm e rere whim o caprice™ of the parties (People' v Helm (19 07§M,um. 152 ¢
Cal: 532,5 5}---shauld be:reconsidered in the light of these pragmauc imperatives, . . -
wThe latter; :point Jfouches:: -an a0 gdditiol 4 J ihie: peremptory
cllalleng, It allows u: pariy o remave a juror, nded by, a. probing voir
dire” o7 by un" tinsticcessfl’ cha!lenge for catise, and therehy: snfegunrds the vigamua

:xermse of both those rights; (See/ &2, People v. Buirreit (18977 116:Cal/179,/198- 199 (48«

P.175)) ‘Blackstone ngrees, 'and ndds another Tunction of the: peremploryz to preserve ther
appearance as well.asthe substance.of, impariiality by suammcemg the defendanthe.will. .
not be tried by anyune whom ‘he 1nmilthiy disli es,.( Blackssane. Cnmmcnlarie *
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All of these reasons, nevertheless, share a common element: they seek
to eliminate a specific bins as we have defined that term herein—a bias
relating to the particular case on trial or the parties or witnesses thereto.
By the same token, they are essentially neutral with respect to the various
groups represented on the venire: the characteristics on which they focus
cut across many segments of our society. Thus both blacks and whites
-may have prior arrests, both rich and poor may have been crime victims,
both young and old may have relatives on the police force, both men and
women may believe strongly in law and order, and members of any group
whatever may alienate a party by “bare looks and gestures.” It follows
that peremptory challenges predicated on such reasons do not significant-
ly skew the population mix of the venire in one direction or another;
rather, they promote the impartiality of the jury without destroying its
representativeness. '

{d) By contrast, when a party presumes that certain jurors are biased
merely because they are members of an identifiable group distinguished
on racial, religious, ethnic, or similar grounds—we may call this “group
bias"—and peremptorily strikes all such persons for that reason alone, he
nat only upsets the demographic balance of the venire but frustrates the

‘primary purpose of the representative cross-section requirement. That

purpose, as we have seen, is to achieve an overall impartislity by allowing
the interaction of the diverse beliefs and values the jurors bring from
their group experiences. Manifestly if jurors are struck simply because
they may hold those very beliefs, such interaction becomes impossible
and the ‘jury will be dominated by the conscious or unconscious
prejudices of the majority. Seen in this light, the presumed group bias
that triggered the peremptory challenges against its members is indistin-
puishable from the group perspective we seek to encourage by the
cross-section rule.1? '

(58) We conclude that the use of perempiory challenges 1o remove
prospective jurors on the gole ground of group bias violates the right to

see penerally Babcock, ¥oir Dire: Preserving “Its Wonderfil Power™{1975) 27 Sian.L. Rev.
545, 552-555.)

YAs a recemt commentator sptly put the paint in the context of the cuse at bar, “It may
be srgued that the exclusion of jurors on the basis of group membership would be
acceptable where it is believed thal, for example, blacks ure consistently more biased in
favor of pequittal than whites. The srgument misses the point of the right to an impartial
jury under Taplor. Blacks muay, in fact, be more inclined 1o acquit thun whites. The
tendency might stem from many factors, including sympathy for the economic or social
circumstances of the defendunt, a feeling that criminal sanctions are frequently too
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irial by a jury drawn from a representative cross-section-of the communi-
ty under article I, section 16, of the California Constitution. This does not
mean that the members of such a group are immune from peremptory
challenges; individual members thereof may still be struck on grounds of
specific bias, as defined herein.!® Nor does it mean that a party wili be
entitled to a petit jury that proportionately represents every group in the
commurity: we adhere to the long-settled rule that no litigant has the
right to a jury-that mirrors the demographic composition of the
population, or necessarily includes members of his own group, or indeed
is composed of any particular individuals. (See, e.g., People v. White
(1954) supra, 43 Cal.2d 740, 749; People v. Hines {1939) supra, 12 Cal.2d
535, 539; People v. Durrant (1897) supra, 116 Cal. 179, 199; People v.
Breckenridge (1975) 52 Cal.App.3d 913, 920 {125 Cal.Rptr. 425]; People v.
Spears (1975) supra, 48 Cal. App,3d 397, 401-402; Pegple v. Superior Court
(Dean} (1574) 38 Cal. App.3d 966, 973 [113 Cal.Rptr. 732); People v.
Gonzales (1972} 28 Cal. App.3d 1091, 1097 [104 Cal.Rptr. 530].)

What it does mean, however, is that a party is constitutionally entitled
to a petit jury that is as near an approximation of the ideal cross-section
of the community as the process of random draw permits. Obviously he
cannot avoid the effect of that process: the master list must be reduced to
a manageable venire, and that venire must in turn be reduced to a
12-person jury. The best the law can do to accomplish those steps with the
least risk to the representative nature of the jury pool is to take them by
random means, Le., by drawing lots, We recognize that in a predictable
percentage of cases the result will be a wholly unbalanced jury, usually
composed exclusively of members of the majority group. This is
inevitable, the price we must pay for juries of a workable size. It is no less

inevitable, however, that in all other instances—as in the case at bar—the

representative nature of the pool or venire will be reflected at least in

harshly appticd, or simply an understandable suspicion of the operations of government,
Whites may also be more inclined to convict, particutarly of crimes against a white victim,
But these 1endencies do not stem from individual biases related to the peculiar facts or the
particular party at trial, but from differing sttitudes toward the administration of justice
and the nature of criminal offenses. The representation on juries of these differences in
juror attitudes is precisely what the representative cross-section standard elaborated in
Taplor is designed to foster.” (Note, Limiting the Perempiory Challenge: Representation of
Groups on Petit Juries (1977) 86 Yale L1, 1715, 1733, m. 77}

“For example, in Whe case at bar the black prospective juror Napolech Howard
disclosed on voir diré that he had a stepson who had been convicted ol erime and was
currently incarcerated. A personal experience of this nature, suffered either by the juror
or a close relative, hes oflen been deemed to give rise to a significant potential for bias
against the prosecution.
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sume degree in-the 12 persons.cailed. at: randnm to the jury box. It is that:
degree-of representativeness—whatever it-may prave.to. be—that we can
and must preserve as essential (o trial by an impartial jury. Cerlainly the
prospeclive jurors are. then subject to challenges for cause and peremp--
tory challenges on' grounds -of ‘specific-blas; but.for the ‘reasons stated.
aboVe we cannoi’ countenance*thc*decimanon ‘of:the; sﬁr\rmng _]urors by
pemmptory chaliengcs on the ground of group bms aiune :

e

The questnon of remedy remains, and we. do. nct nndereshmale ils

diﬂicutlyﬂ {6): “We: biegin“with the: propasition. .that in: iany. given,
instance; the, (presumptida: mugt be” thﬂi a-party- exerclsmg k'] percmptory
challenge: is; dmng S0 -ON:R; constitul;onally permissible ground; ' We, adopt
this presumption-for seyeral reusons* in.defercnce ta the leguslauve intent”

underlying:such-challenges,-in-order.fo encourage their use in.ali proper ‘

cases. and out oF respcct for counsel as otﬁcers ol the court: .

# i

L is un!y a presumpncn» andomust bn rebuuableuf }hlhe furagomg
constitutional rightiis not:to’bé nullified‘even:by. honest:zeal; The/issueis.
‘what: showirig is:niecessary ‘to'tebutit. We -must define a:burden of. pmol'
which a party may reasonably beexpected'to: sustain in nieriforious cases,.:
but which-he cannot: abuse to lhe detnment of the peremplory challenge
system. :

Yét'i

T

In thigir brle(‘s on appeal defcndants pmpnse & maihemahcal méthod of
nerical data’ derived:” f‘mm voir dire-to ‘determiiie’ the.
statistical pmbabilsty. expressed ‘as-a- percentage, ‘hat: the .prosecutor .
exercised his:peremptory challenges against black prospective-jurorsion a
purcly random. basis, They calculate that'chiance as2: percenl, conclude:
there was a 97.2 perc _@probabthty Athat ‘the: élimination of 4ll ‘black

7

#ln-recent yeays A virlety of splutions have. been propoied in i ;Ili:yalure that do; nm{
seemeiitirely sut:si‘ncmr ‘{See, g, Note, | Racial D:scrimmmfan firtigy Sefeciton (1977)
41 Athany L Rev! 623 umment, Tke Prosecifor's: Exertise of the Peremprary. Chollenge:
to Exclude Nonwhite .J'urf,ur.vr A Valyed Common Law Privifege in Conifiict With the Equal’
FProtection; Clause: (1977):46-U.Cin,L; Rey, 554 Comment, A:Case.Stiidy of the Peremplory
Challenge: A, Subtle Strike at Equal Protection.and. Due Process {1974)18 5t LouigUiLJ,
662 Note, Perempiory. C‘hal{e ;e—-.ﬁmmmfc Exriasian

of Race (1967):39:Miss L1157 Comment, Swajn’ v, Alabaitar A Canstiivtional. Blue, rfm

or the Perpetuation of the All-White Jury. (1966) 52 Va.L, Rci:( 1157, 17311758 «f,.

LaRus,. I{'()ne.r Peers-{1976) 33 Wash, & Lee. L. Rev.8 t Noi Th : Ca.rejbr o
E[ack Juri’es(ﬁi? )79 Yale L. 331}, - o -
[Scpt l918]
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jurors was intentional, and infer that intent was racially. motivated,? An
amicus curiae for defendants begins with the same data, but uses a
different mathematical method of analyzing it and pmduces a slightly
different figure,2!

We.decline. to. accept ellher pmposa],y not. becausm oFthe dlscrcpancy .
between:their fesulis but-because of. theirmappropnateness to-the need-at -
hand, The: method suggesled by -amicus,. ‘commotily- called siatistical
demsaon iheory,‘ has; zmpresswe credenhaismthe Umtcd Stat_es Supreme

s-l ) f ¥

QEII',‘
the-jury. seleclmn prm:ess,h
whether ?lhﬂn master- Iist or the. egrand r-petit-juryvenire. constntules a:,_:
representalive: cross-seclmn of the-community. ‘Evesifor |
technique Has been; eriticized on the:grotind that i { 8
calculations . resultmg dnx Aanswers. that. are difficult: to. visualize. ‘and-
evaluate; and that!"the: rasiilt-is: sngmﬁcam} ~-dffecied by the:choice:of
samplesaze " (Fn.omitfed.) (Kanys etal,, op.cit, supra, fn.. 11, atp.. 1943

Mare:disturbingfor:our purpose is the declaration: by.a. leadingmmer in:
{the:field. that:because ‘of the: dlscreuonar_y natureiof - peremptory chals”
lenges, it is: “vgrtuatly imposs;bie" for- statistical: ‘decision: theory 40

demonstrate racial’ mouvalion in ihe stnkmg ‘of blacks from a petit jury,21

2Defendants assume, as thely counse] nsserted at:trial, that the total number of blacks
excused by peremptory challenge was seven; The' prosecuior never'conceded that ﬁgurc
way correct, but in‘the view we lake 6Lthe matterthe conflictis immaierals. .

2By amicus’ calculation.there was 0.98.3 percent:probability:that:the total exclusion of*
hiacks ‘hereln ‘was intentional. In. thelt Il;; liearing “in. lhw cuu efendanu
apparcntly adopt this figure and (he met] :d to'each it,
B;;r_é;mg,m Whitus v, Georgla (1967) 385 U,5! 545, 5520 footnote 2 [ 17 L&

[

599, 605,
43, with A lexandsr.v. Loniistana (1972} 405 U, S 625, 630; fuomnie& kB ES Ed2d -

'536;:541,:92 8.CL, 1221’, and: Casianeda.y; Partida-(1977).430; 1.5, 492; 496497, footnote: . -

17 {SE L,Ed 2d 498, 511:512; 9T -8.CL, 1272]see, Also: id at page 489. ﬁmmalc 851
L.Ed.2d 506). o

TEinkelsiein, The Ag; h‘m!!an o .S'mtfmmi Decision Themy 0 the Jry Diseriminditon””
Cases: {1966), B0 (Hary;1iRev.. 3 s; dfiiroriSelection The Law:a:Mathemiatical: -
Methad of Analpsis; apd a Case, Smdy (;9 2}, ID AmiCrimiLiRev, 771 785-789' ‘Sperlich &

I" Decision, Theor, 1;‘ .and’ the: Se!ec{ Grand’ J’um[s Tesflﬂ,g Jor
Discriminatton-ti a"Single Parel (1975):2 Haslings Co " 715¢:Commient; The Civil’
Petitioner’s Right to--Representative. Grand Juries and o Statistical Method of Showing
Diserimination.in me Selection Cases Generally (1973) 20.UCLA L.Rev. 581, 620-631..
thkeial:in, op.’cit. supre;;footnote 23, ut page 352 ("there remaing a broad area of
discretion’in‘ e use ol such strikes or cha!!éuges which makes.it viriually impossible 10

determihe:fram: popuintiuuws!amtlcs. tinwever. cnrel‘u!lj: rcﬂnad lhe pml;ablhiy ihnl as

Negro will. appearonapeuijul:y"l U e e LT TR
[S:pt&[ﬂ?ﬂi - mxm“ ; ‘K “ J'.“.;"« w( .:Y. ." - :’-“ ':.,'m_ai & ».v A
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We need not undertake in this proceeding to mediate any such dispute
among experts, nor to decide which computational method is preferable

for resolving attacks on the master list or the venire. Such cases are

clearly distinguishable, as the final demographic compaosition of those
lists is known when the issue arises: at that time, when all the figures are
in, mathematical technigues may well be of assistance to the courts. (See,
e.g., cases cited in fn. 10, anze) But they are of little help during voir dire,
when the composition of the jury is constantly changing under the
influence of challenges—and when counsel may be trying o expose an
emerging pattern of discrimination in time to forestall an unfair trial,

In that setting, rather, we rely on.more traditional procedures??
(7)_If a party believes his opponent is using his peremptory
challenges to strike juross on the ground of group bias alone, he must

_raise the point in timely fashion and make a prima facie case of such

discrimination lo the satisfaction of the court. First, as'in the case at bar,
he should make as complete a record of the circumstances as is feasible,
Second, he must establish that the persons excluded are members of a
‘cognizable group within the meaning of the representative cross-section
rule,?8 Third, from all the circumstances of the case he must show a
strong likelihood that such persons are being challenged because of their
group association rather than because of any specific bias.

We shall not attempi a compendium of all the ways in which a party
may seek to make such a showing. For illustration, however, we mention
certain types of evidence that will be relevant for this purpose. Thus the
party may show that his opponent has struck most or afl of the members
of the identified group from the venire, or has used a disproportionate
number of his peremptories against the group. He may also demonstrate
that the jurors in question share only this one characteristic—their
membership in the group—and that in all other respects they are as
heterogeneous as the community as a whole.2 Next, the showing may be

%5The solution that follows i& supported, with variations, by a substantial bedy of
scholarly opinion. (See, e.g, Van Dyl:e. ap. cit, supra, fn. 5, at pp. "166-167; Kuhn, ap, cit.
supra, [n, 5': at pp. 293-295; Nate, Limiting the Perempiory Challenge: Representation of
Groups.an Petit Juries (1977} 86 Yale L. 1715, 1738- T41; Note, The Jurp: A Reflection
of the Prefudices of the Community (1969) 20 Hastings L.F. 1417, 1430-1433.)

%Because there can be no doubt that the blacks in the present case constitute n .’

cognizable group for such purpose, we have no accasion to explore the point furiher at
this time. For a useful discussion of the subject, see Note, Lfmfrm§ the Peremptory
Challenge: Representation of Groups on Petit Juries ( 1977) 86 Yale L.J. 1715, 1735-17238.

2Fgr example, in a case of nlleged exclusion on ihe ground of race it may be significant ~

if the persons challenged, nithough alt bleck, include bath men and women and are of 2
variety of nges, oceupations, and social or economic condilions,
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supplemented when appropriate by such circumstances as the failure of
his opponent to engage these same jurors in more than desultory voir
dire, or indeed to ask them any questions at all. Lastly, under Peters and
Taylor the defendant need not be a member of the excluded group in
order to complain of a violation of the representative cross-section rule;
yet if he is, and especially if in addition his alléged victim is a member of
the group to which the majority of the remaining jurors belong, these
facts may also be called to the court’s attention.

Upon presentation of this and similar evidence—in the absence, of
course, of the jury—the court must determine whether a reasonable
inference arises that peremptory challenges are being used on the ground
of group bias alone, We recognize that such a ruling “requires trial judges
to make difficult and often close judgments. They are in a good position
to make such determinations, however, on the basis of their knowledge of
local conditions and of local prosecutors.” (Kuhn, ap. cit. supra, fn. 5, at
p. 295.) They are also well situated to bring to bear on this question their
powers of abservation, their understanding of tria} techniques, and their
broad judicial experience, We are confident of their ability 1o distinguish
a true case of group discrimination by peremptory challenges from a
spurious claim interposed simply for purposes of harassment or delay.

If the court finds that a prima facie.case has been made, the burden
shifis to the other party to show if he can that the peremptory challenges
in question were not predicated on group bias alone.28 The showing need

#8A1 this point the stattory provision that “no reason need be given” for a peremptory
challenpe (Pen. Code, § 1069) must give way 1o the constitutional imperative: the statute
is not invalid on i3 face, but in these limited circumstances it would be invalid as applied
il it were lo insulate from inquiry a presumptive denia! of the right 1 an impartial jury.

That right Is pafamount because the peremptory—cimllenge is not a constitutional
necessity but a statwtory privilege, The point was made with characteristic clacity by
Justice (then Presiding Justice) Sullivan, writing for the court in People v. King (1966) 240
Cal. App.2d 38% [49 Cal.Rptr. 562, 21 A, L.R.3d 706]. After reviewing numerous stalements
in federal and state decisions on the origins and importance of the peremptory challenge,
Justice Sullivan concluded: “Notwithstanding such distinguished ancestry and respected
career, neither the United States Constitution nor the Constitution of California in their
respeclive provisions securing to the accused his right to tedal by jury (U.S. Const,, 6th
Amend,; Cal. Const,, art. I § 7 [now § i6]), or elsewhere, requires that Cangress or the
California Legislare grant peremptory challenges to the accused {or prosecutor] or
prescribes any particular method of securing to an accused [or prosecutor] the right 1o
exercise the peremptory challenges ﬁl’ﬂﬂlcd by the nppropriate legistative bodr. Cita-
tions.] The matier of peremptory challenges resis with the Legislature, limited only by the
necessity of having an impartiat jury.” (4, at pp. 399-400.) .
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_ not rise to the level of a challenge for cause. But to sustain his burden of

justification, the allegedly offending party must satisfy the court that he
exercised such peremptori;
thie pariicular case on " triafe
specific: bins as:defined. ;
reference: to>the totility=of:the-

rélévant-if-he can demonstrate (Hatiin

e

identical ‘or ;comparable grounds. xxhd»';.agéi'in"“;i.\f'c’_ rely: ‘on’.the: good:
judgmient: of ‘the!trial’ courts to-distinguish-‘bona. fide reasons for* such-
pereniptories’ from. sham- excuses ‘belatedly contrived: to avoid admitting

dcts of group discrimination.

RS

B,

“IT the ¢otrt Afids’ that the Burden ofjustifcation i not sustained s to:
any of tlié questionéd peremptory challénges;-the-presumptionlof their

* validity, is rebutted. Accorilinply, the: court must then conclude that the

jury :as’constituted -fails o comply with the representative. cross-section
requirement, and:it must-dismiss the!jurors:thus far selected. ISo too:it
miust-quash:any femaiiting venire) sinceilie'tompliining party-isientitled.
to . random draw from'in éfitire venire~not one: that has beenipartially’
ofiotally stripped of memibersiof a‘cognizabile’ group by the:improper:use:

dtf_fper'embig'rf*éhallenges.'f?Upon’:such ‘dismissal a different venire shall be:
drawn and the jury selection process may begin anew.?® - ° . .

- 15Additional sanctjons-zre_propesed. . the esaiure, (. .25, anfé),. but. we heve no,
préseni:grounds to-beligve that the 4 }'ché‘dﬁrc--wiil-‘be‘-‘inef!'ecliv_e‘tn deter such’
Hises ory ence should'prove otherwise; it will be time

abuses of the peremiptory challenge;If experien
eivtzh then'to consider nliernative:penalties. " :

Although /in -the.-present ‘appeai; the Attorney .genér;i_;-ﬁ‘pra.bbyiuus 'g'caa't;ns dm:s ﬁél

claim the right to object to’the same: niisuse of Perériptory challenpen ofi the pard of

defense counsel, we bsesve for the guidance of the beneh and bue that he has that right -
under the. constitutjonal theory we -adopt; herein: :the;Peaple no less:than individual -

defendents: nre. entitled *1o.:a-irial by .an: impartie] jury drawn from a sepresentative

cross-section of . the commmmity; Furthertiore, to"hold to’thé conirary Would frustraie’

- otheiessential firctions  servid by tHe: reqidirgment. of Cross:sectionalism. < (See fn.6,.

ante,)For eximple, whien a-white'defentlant i§ charged: with:a crime agifnst'a; black:
victimy:the: black commisnity ‘as 2 whole ;has;\a;lcggtima!'% interest Tn pasticipating in the
trinl proceedings: that interest will he deféated if the prosecutor does not have the power
16 thwart tiny ‘defense aitempi'io strike all ‘blatks froni'the fiiry on-{he grotind of group
bﬁ;sa]onc‘ Lo Tl TRV T O R IR -. o, T »
:We-do not: reach,: hawever; thie .question-of;the applicability of this decision -to civil
_cases, Although.arlicle I, section 16, of the' California Constituifon_governs such cases as

. will, mosi 6f thie state and Tedéral nuthoritlex relied on hierein invoXe the requircment of

-cross-Sectionatism in the doniextof a;erifiing] (rial only, Whetherithe' requirement :alio
applies:in a civil:setting tums. on:such- considerations. ns the: function o a fiify in that

setling, Because the issue fs not presented jn the case af bar, we leave it to snother day.
' : P . [Sept. 1978}
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- (5b) Applying -these ‘rules to -the record before us,. we hold. that
defendants made a .prima facie showing that the -proseciitor ‘was
‘exercising.peremptory .challenges.against black jurors on the ground of
group-bias“dlone. “The' trial.courl: therefore. erred in. riling .that, the.
prosecutor.was not required-to.respond-to'the allegation, and:in dénying
defendants” riotions without-a'rebuttal showiiig by:the prosecutor that the:

challenges were each.predicated on groundsof specific bias3o ©

The errorig'prejudicial per se: “The:right'to a’'fair andimpartial jury'is
ofig:of ‘the: mostsacred ind*important of-the-gurranties of the constitu-

here it'has been-infringed, no'inquiry as:io' the sufficiency ofthe:
evidente to show guilt is/indulgéd. and- a'conviction:by u jury so selected
mustibe set-aside(People v. Riggins+(1910) 159 Cal. 113, 120 [112 P,
862} -accord, People vi.Carmichael (1926) supra, 198:Cal. 534,547 People.
v. Digz (1951)-105 Cal.App.2d: 690, 696-700 [234:P.2d 300]; Pegple v.

‘0:Connor:(1927).81 Cal.-App. 506, 519-521 [254 P.2d 630]; People v.
Wismer(1922) 58:Cal.App: /679, :687: {2007 P,:259); lcff ‘Balldrd v~ Usited
States (1946) supra,: 329084187, 195:[91- L.Ed, 181;:186-187} (federdl
rule),) Thejjudgments must:therefore:be reversed and the cause retfiand-

FUR

ed foranew trialdt . . o0 T

ia : L K

e .. o

LA

‘ ‘The People nevertheless contend:that-we are. compelled:to allow this
pernicious’ practice: (o continue iin our courtsby the case of Swain v,
Alabama (1965):380 U.S, 202 [13'L:Ed.2d:759; 85 §,CL §24). There a black
defendant.was convicted of rape dnd’sentenced to'death-by an-ill-white
Jury after the'prosecutor.had strick:each of itie 5ix blacks on'the venire by,

' perémptory challenges; In. an’ opinion.concurred in by
(id;,. al, ppi209:293 (13 " LEd:2d at -pp. 766-7714)) the
& defendant’s:claim of a violation: of the equal protection

15¢ the J:l aseciitor:dectined:to’ give-iny siich reason, We-Ehall not:specilate-an-
whether he euild have done 5o, (CF;fn: 18, dbie.) Instead of ?i!‘si_lif‘xing'his' own- condiict,
the: prozecuior simply retorted that:defense’ counsel seenied Jn their:fuin to- be-strikin

from:the:jury Yall elderly business people’ niid ‘most of thoge; with'Spanish sumames, A

. “party:does not sustain his buiden-of justification by, attempting to cdst'a different burden;

oo hisopponent,... . .. L L Ll e e L g
87The rule we adopt heriin spplies to the'defendanits i the case pi bar and in the
companion matter of People.v; Jalrisoh (1978) post, puge 296 [148 Cal.Rptri9i5, 583 P2d
774):and to:any defendantnow: or herealter tndersentence of death. (Cfun retackson
(1964) 61 Cal.2d 500 [39'Cal.Rptr, 220,393 P.2d. 4201 In"ai] other-cases the rufe will be -
tinilted 1o voir dire: proceedings conducted after the present decision becomes final. (See
Péopili v.-Caok (19T8) ditte, pip: 67, 99 ./ 18:(148°Cal, Rptr; 605] 583:P2d'130], and cases -
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clause of the Fourteenth Amendment. Reviewing the grounds of peremp-
tory challenges, the court noted—with no expression of disapproval—that
such a challenge is “frequently exercised on grounds normally thought
irrelevant to legal proceedings or official action, namely, the race,
religion, nationality, occupation, or affiliations of people summoned for
jury duty.” (Fn. omitted; 4, at p. 220 [13 L.Ed.2d at pp. 772-773].) The
court reaffirmed the point by observing (at p. 221 [13 L.Ed.2d at p. 773))
that “veniremen are not always judged solely as individuals for the
purpose of exercising peremptory challenges,” but rather may be
exchuded on the ground of their “group affiliations.” The court then held
that the presumption of validity of the prosecutor’s use of peremptories in
any given trial “is not overcome and the prosecutor therefore subjected to
examination by allegations that in the casc at hand all Negroes were
removed from the jury or that they were removed because they were
Negroes.” (Id, at p. 222[i3 L.Ed.2d at p. 773).)

The high court reached this conclusion because of its concern (ibid)
that under a contrary rule the challenge *“would no longer be peremptory,
each and every challenge being open to examination, either at the time of

“the challenge or at a hearing afterwards. The prosecutor’s judgment
- ‘underlying each challenge would be subject to scrutiny for reasonable-

‘ness- and sincerity.”3® Finally, in a dictum concurred in by only four
justices {cf. opn. of Harlan, J., 380 U.S. 228 {13 L. Ed.2d 777}), the opinion
implied that a meritorious equal protection claim might be stated “when
‘the prosecutor in a county, in case after case, whatever the circumstances,
whatever the crime and whoever the defendant or the victim may be,”
‘removed every black from every petit jury. (/d, at p. 223 [13 L.Ed.2d at
p. 774})

It is true that Swein adjudicated the issue in terms of the equal
protection clause of the Fourteenth Amendment rather than the impartial
jury guarantee of the Sixth Amendment, presumably because the case
predated both Duncan and Taplor. (See fn. 8, ante.) But we shall not
attempt to distinguish it on that ground. The court’s motivation in Swain
seems Lo have been its desire to avoid what it believed would be “a
radical change in the nature and operation of the [peremptory] chal-

17We emphasize that uader the rule we adopt herein (part I}, ante) peremplories are
not “open to examination” unless and until on a limely motion the trial court is satisficd
there 15 a prima focie showing that jurors are being challenged on the sole ground of
group. bias; that even then the prosecutor is not required to defend “each and every
challenge™ but only those he has exercised against members of the identified group: end
that ihe issue in such event is not his “judgment” or “s:‘nccln‘(y“ but simply whether his
ground of challenge was n specific bids on the part of the individual juror.
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lenge” (380 U.S. at pp. 221-222 [13 L.Ed.2d at p. 773]), and we strongly
suspect that desire has survived the advent of the Taplor rule.® We
therefore assume that if the present question were before the high court it
would reaffirm Swain and reach the same resuit under the representative
cross-section rule as it did under the equal protection clause.

(8a) Because a fundamental safeguard of the California Declaration
of Rights is at issue, however, *our first referent is California Law™ and
divergent decisions of the United States Supreme Court “are to-be
followed by California courts only when they provide no less individual
protection than is guaranteed by California law.” (People v. Pettingill
(1978) 21 Cal3d 231, 248 [145 Cal.Rpir. 861, 578 P2d 108]; accord,
People v. Hannon (1977) 19 Cal.3d 588, 606 [138 Cal.Rptr. 885, 564 P.2d
1203); Serrane v. Priest {1976) 18 Cal.3d 728, 764 [141 Cal.Rptr. 315, 569.
P.2d 1303]; People v. Longwill (1975} 14 Cal3d 943, 951, fn. 4 [123
Cal.Rptr. 297, 538 P.2d 753]) It is apparent that Swain provides less.
protection to California residents than the rule we now adopt. Under
Swain a defendant is barred from vindicating his right to an impartial
jury unless he can prove that over a long period of time the same
prosecutor has struck every black from every petit jury “whatever the
circumstances, whatever the crime and whoever the defendant or the
victim may be.”

To begin with, Swain obviously furnishes no protection whatever fo the
first defendant who suffers such discrimination in any given court—or
indeed to all his successors, until “enough™ such instances have accumu-
lated to show a pattern of prosecutorial abuse. Yet in California each and
every defendant—not merely the Iast in this artificial sequence—is
constitutionally entitled to trial by a jury drawn from a representative
cross-section of the community.

Moreover, even if we consider only the defendant whe believes himself
in a position to invoke the exception suggested in Swain, we see (hat his
attempt to comply with the federal standard of proof is bound to fail: The
defendant is party to only one criminal proceeding, and has no personal
experience of racial discrimination in the other trials held in that court,
Nor can he -gasily obtain such information, for several reasons. First,
those defendants who are indigent or of limited means cannot afford to
pay investigators to develop the necessary data. Second, even if the funds
were available—or the public defender’s office were willing and able to

33We note thal the author of the majority opinion in Swain, Justice White, also
authored the majority opinion in Taplor.
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do the research—the tithe is not: by definition, abuse of peremptory

challenges does not appear until the jury selection process is well under .

way-—as in the case-at bar—and few if any trinl judges would be witling
to‘interrupt the proceedings s Fa‘conting ‘
ble length to’ permitthe necessary investigationy Thitd, éven'if the finds'

roéectings it that point 'by'a‘continuande'sf unpredicta-

and time ‘were available, the dala is not: wé'know 6 rio-cenitral ‘régister

conveniently” Tisting - the naries  and “races- of “ull jiirors ;peremplofily
challetiged by the'prosecdtion ina givén courtad =~ = " e R
ek g w LB T o ey Tl PR

‘Rather; "the” defendant would ‘bei‘required. to' someéhow 6btain' ‘and:
analyze the records:of an-undetermined number:of individual irials in' the
hope:ofl finding ar<pattern- of abuseamong the: !many peremptory”
challenges:there’ exercised by the:Peoplé, But'he.would have: no practical.-
wayiof-discovering which of the. excused'jurors'were:bldck; ‘or;of proving.
their race even if ke could leamn of it; nor, for the same reasons, could he
discover and: prove. the.race of;eachiof: the.-previous defendants and their
victims. And even if he-coiild:somehiow.show; such:a pattern.at the hands. -
of; certain prosecutors;:what.of other; prosecutors who had:more: ecently

joined:the local district:attorney’s office? Would they be,zimmuni":zqﬁéfrqm, o

any.inquiry until they'had made.a *record” of such discrimination? 1f.s0,
how many *free”” unrepresentative juries would edch be.entitled:t0?.

That these: are.not Tanéiful concerns.is: dramatically demonstrited by
the history. of attempis by black deféndants to meet the Swain burden of
proof. Those attempts, in, both federal and state courts, were fecently

reviewed in some defnil: (Annot, Use of Peremptory Challenge to
Exclude from Jury ‘Persons’ Belonging“to a Class or Race: (1975) 79"
A'LR3d 14, 56-73), and the author conclided (at'p. 24):that in the'10

G

which have deall with blacksas the groiip peremptorily challenged, #o
defendani has yet been'suctessful in-proving to'the courl’s satisfaction an”

invidious discrimination by the use of the peremptory challerige against
blacks-aver a period of time,” (Italics added; fn. omitted.) The California
eXperience:“lias ‘been: identical: ‘numerous decisions of the Court of
Appeal ‘have "adopled the :Swain*'burdén of ‘proof; numérous: black’

dé}'e'uda';@ts"Hgve"'g'_ttenip“_téﬁ:y{tio::;::bmjj_iy fﬁ'iih‘ji'l‘,f'btit‘ﬁoﬁeghiisfsjjciigeyéﬁ;ﬂ:;ﬁ

A4in g related contexy; it wos.noted, “In Califomin one of the problenys faced by bincks.
whi seek io prove n piima facie cose of discrimination from-the comipotition of the venire
AHat results from: whatever seteciion process ivemployed appeais:torbe: that sur offictals
Bre! Ve?’ propesly colorblind ‘and; dé-nol:Keep: records “hased ‘on ‘race:"" (People v. Jones .
{1972): 5(3&'?’1&;);;;36-776',1!}2;’&. 5[102Cal Rptn 27T - . e ek

33ec, eig; Pedple V. Wiley (1976) STCal AR 149,165 (12 CalRptrc 13):-Peagle v..
Altums (1975) 47 Cal.App3d 654,:663-664 [121.Cal.Rptr, 62); People v. Anderson (1975).
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It demeans the Constitution to declare a fundamental personal right
undéer-that charter and at the same time make:it.virtually impossible for
an.agerieved.citizen; to exercise that right:.  (5¢) - For the reasons stated,
‘the nile of Siain.v, Alabama is.not to be. followed:in our couris and the
“cises applying it are disapproved to that ektent. (See n, 35, ante;)%8. (8b)
al  claims in, California ‘courts that peremptory. challenges- are
being .used:{o, strike: jurors solely.on.the.groun: oup-bins.are to-be
-governed by article I, sectiofi 16, 6f the California’ Constitiition and ‘the
-procedure outlined above.

T

»In.view of-our-disposition-herein it s unnecessary to reach défenddnits’ -

* additional contentions. . |

B il T YT
CEI L g PR TS
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Tobriner, J., Manuel, J.;and Newman, J;, concurred, ..o «

e pet e B
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BIRD, C..J.; Concurring—1'agiee:withthe result reached by themajority

4 "tﬁﬁ?‘the#_’s’tﬁt’é’éips’é‘qf peremplory challenges to Temove prospective jurors .

on'the sole ground of race violates the right/to trial' by jury drawn: from a
representalive cross-section of the community-under article I, section. 16
of ‘the: ‘Califoriia *Constitition, T 'do not believe' that the. state can.
systematically exclude blacks'from Serving on a jury by the selective use

of ‘theperemptory “challenge "by 'th tate’s représentative;. Le. the.

prosecutor, However, I'do not'concur in'thé dicta in'the majority. opinion
which suggest other restrictions‘on the use of peremptory challenges, The.
peremptory:‘challenge: is” allenge for ‘cause; The -distinction
between:-the” iwo ‘Should lirre t

unconstituticnal practice; _
L B AR A £ TR R :

G

44 Cal.App.3d 723; 726-727 [£18 CulRptr, 918): In re Wells (1971) supro, 2{}.Cal,A,}‘f,3d
640, 647-648; see also Feo;le' v. Gordner (1973) 52 CaI.ApHé?gd_Sﬁy. 562.1125 Cal.Rptr, -
1861 People v, Wheeler,(1971)23 Cal, App.3d 290,309-310 100.Cat Rpir. 198},

T “mc'":G'en_e_rnliglsa';in){pﬁen;Ilnnggﬁe;'in( ,é’gp!qv,‘.flayd_;(l_g’?pl);:l.:Cn];.Z{d_‘GQl{I, h
727-728'{83' Cal Rptr, 608,464 P.2d 64], Fﬁg. 1al case’in which “a. majority of (his €otirt,
qiioted frojn SWaln in rejecting 4 complaini thai:ihe prosecuior peremptorily. challenged’
ceriain-Jurory solely bechuse of iheirscruples:against the deathpenaliy: The reference o
Swaln:was es‘s:n’tin!iy,,diclum_,.,jggw:yer.; becai upinidn coscliided (at p. 728):that

~“In any eveny; the volr dire cxamiation of the jitrors fails {o/establish™ that any juror had
in‘fact been challenggd on. thatground. Any impl .ol Flayd cortrary to our decision

‘I the'ease at bar IS disapproved:: -
(Sept. 978}~ "
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RICHARDSON, J.~I respectfully dissent.

In my opinion when a lawyer during the course of a civil or criminal
trial exercises a peremplory challenge he is not accountable for his
decision to anyone. This has been axiomatic for many years both in the
United States generally and in California. As io criminal cases the rule is
cemented in Penal Code section 1069 which provides: “A peremptory
challenge can be taken by cither party and may be oral, It is an objection
to a juror for which no reason need be given, but upon which the court
must exclude him.” (Italics added.} The majority now changes this rule
and, for the first time, requires a justification, excuse, or explanation for
use of a perentptory challenge.

The majority accepting, as it must, the statutory definition of a
peremptory chaltenge contained in section 1069 nonetheless holds: "It is
true that the statute defines such a challenge as one for which ‘no reason
need be given' {fd, § 1069) but it does not follow therefrom that it is an
objection for which no reason need exist.” (dnte, p. 274.) This suggests that
a reason must exist but need not be “publicly stated.” {(Ante, p. 275.) This
rather startling conclusion reguires considerable reflection.

Ostensibly, the new principles which the majority adopts are necessary
to *vindicate” a defendant’s right to an impartial jury. I believe the
concepts advanced by the majority are wholly antithetic to procedural
rules- which governed civil and criminal trials for many years. Further,
rather than guaranteeing an impartial trial, I think the only guarantee is
that the present lengthy process of voir dire will be rendered lengthier
still. In my opinion, the majority position is wrong in concept and will
prove illusory and unworkable in application.

Preliminarily, two important features of the majority’s holding should
be stressed and their implications fully understood in evaluating both its
wisdom and its reach First, it applies in criminal cases to both
prosecution and defense. (Ante, p. 276.) Sccond, although the majority
limits application of the new principles to criminal cases and leaves “to
another day" a determination of whether the new rules apply to civil
cases, the “functions” of a jury, which the majority treals as controlling,
seem remarkably similar in- civil and criminal cases, leading me to
conclude that, given the issue in a civil context, the majority will reach

‘the same result. This probability underscores the seriousness of the

sweeping procedural changes today worked by the majority.
|Sept. 1978]
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In my opinion, any analysis of the issue should begin, not end, with a
consideration of the single most persuasive, if not controlling, case on the
point, nanely, Swain'v. Alabama (1964) 380 U.S, 202 [13 L.Ed.2d 759, 85
S.Ct. 824). In Swain the United States Supreme Court dealt squarely with
the use of peremptory challenges to eliminate black jurors from a petit
jury which was to try a black defendant. In its affirmance of the
underlying conviction the high court stressed the imporlance of the use of
the peremptory challenge in impanelling impartial jurors while describ-
ing the practical tonsiderations which affect its exercise,

Referring to the peremptory challenge, the Swain court said: “The
function of the challenge is not only to eliminate extremes of partiality on-
both sides, but to assure the parties that the jurors before whom they try
the case will decide on the basis of the evidence placed before them, and.
not otherwise. In this way the peremptory satisfies the rule that 'to
perform its high function in the best way “justice must salisfy the
appesrance of justice.” ’ [Citation omitted.J* (P.-219 [13 L.Ed.2d. p. 772])
. .. "The essential nature of the peremptory challenge is that it is one
exercised withou! a reason stated, without inquiry and without being subject
to the court’s control [Citations omiited.} While challenges for cause
permit sejection of jurors on a narrowly specified, provable and legally
cognizable basis of partlality, the peremptory permits rejection for a real or.
imagined partiality that is less easily designated or demonstrable. [Citation
omitted.]. . . {A peremplory challenge] is no less frequently exercised on
grounds normally thought irrelevant to legal proceedings or official
action, namely, the race, religion, nationality, occupation or affiliations of
people summoned for jury duty. For the question a prosecutor or defense
counsef must decide is not whether a juror of a particular race or nationality
is In fact partial, but whether one from a different group Is less likely to be.
. . . Hence veniremen are not always judged solely as individuals for the
purpose of exercising perempiory challenges. Rather they are challenged
in light of the limited knowledge counsel has of them, which may include
their group affiliations, in the context of the case to be tried.” (Pp. 220-221
[13 L.Ed.2d pp. 772-773], italics added.)

* By its decision in Swain the United States Supreme Court recognized
that in the appropriate circumstances the race as well as religion, sex,
nationality, occupation, or affiliation of prospective jurors are trial-related
considerations which may constitute proper reasons for the exercise of the-
peremptory challenge. _ :

[Sept. 1978]
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The importance of Swain as authority cannot be disputed. It has:been:
said. that "In .all.of the:cases in which. the. courts have. considered. the
coastltuuonalily of the’ pmsecutmn suseoff the‘,perempm '
single case against: biacks,,lhe courts have reached |
the “Supreme. Court in the Swain- decision. S (Amml 091779
AL.R3d,17 st p, 19.) So far as I can learn, the majority’s new rules find
no Judlcmiiacceptance anywhere,

- We ourselves have m nstenﬂy !‘oIlﬁWed Swaln snd @haVe denled
hearmg in‘several recent cases’ raising thie precise present contentions (See

. People, Alfims (1975y47 Cal; App3d654; 663-664121°Cal: Rptr62),'hig.

deit,, cert. den,, 423°U.S,'934'[46' L/Ed.2d 266, 96S.Ct; 291] [difendant
‘mtstshow’ systematic exclusion of blacks “over a'period:of ime™)i In-re

Wells “(1971) 20 Cal: App 3d' 640, 647-648 {98 Cal: Rptr: il hg. den,.
[same].}-Moreover; the majority errs in suggesting that the issue is one of

first impression. ‘Indeed; -we ‘have qubted from. Swain with ‘approval in
‘ejecting:a similar contention *regardzng thie:prosectitor’s use’of peremp-
tory: chal!enges 'to ‘exclirde fiurors; with negative iviews concerning - the
death penalty:: (Peapie V. Floyd (1970) 1Cal3d 594; 727 [83 ‘Cal.Rptr; 608,
464 PZd 64]) Com

~InFloyd, we. careﬁilly explamed thal “we cannol’eugage in conjactiire
regarding the’ prosecuiur ‘reasons for exercising Som & of his. peremplory
chalienges., ... /Instead;we must assume that the prosecutor iy acting on

-acceptable considerations related to the case he is trying, the particular

defendant’ invclVed}and theparticularcrimescharged.’ [Citing Swain.)
Swaii héld thatihe prosectitoricould properly exclude all Negroes-from'a
parncu]ar jury, regardlessiof: the.-factbal basis for his beliel that'such
Jurors;either as‘individuals:oras a class, might be biased'in;the particular
case ‘to’be- tried.. Astihic court stated, /n the light of: the:purpose: of the
peremiptory. system -and’the finction. it serves in.‘a pluralistic society=in
-cotthectlon with ‘the:institation- af° jury: trial,. we cannot: hold:that. ‘the

. Gonstitution requires an'texamination:of 'the; pmsecular.r sreasons for:the

exercise of his cliallenges in any givén' case.![Citing -Swain: ]" (Peaplm
Floyd, supra; st pp 7727728, Halics addeds) , .

“The. majorlly now* insists “that the petit jury exhibit. the same
“representative’™ charactenslws ‘which heretofore “have ‘been .required
exclusive!y of‘the jury pool orjury vénire:: This is 4 totally inovel
proposrhon ‘and-makes for unwieldy, unworkable results; Without excep-
‘tion *‘&Il of ‘the" authorities: relied -upon by ‘the - majority. involve the
compusu:ons of grand Junes or Juxy venires. The: sahltmy prmclpies

. Sept, 1978)

-persons, actually séated, TH
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"groups.i
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expressed in these cases are unhelpful in the consideration of petit juries,
anetheless, the majority mandates that the representation required of
the jury:venire from which the trial j jury is chosen also be applied to those
' "ajuniy Teasoning:
1 (1975)419° ULS,*522{42°L.Edi2d 690;95,
e of :Taylor repudiates such an equation.
zed that.in. holding that petit juries mustibe:
tive :of the community we impose
L1 acmally chosen ‘must ‘mirror- the
| eva ns.dtshnctwe groups-in the: pupulaﬂon.
are not-entilled 46 jary o ‘any* partlculnr cnmpaszuon..
[citations mlited] but the jury wheels, pools 6 names; ‘panels, or venires
from. which- juries are drawn must not systematically exclude distinctive

n the: community and thereby fail to be reasunably represenlauve
thereof:., ‘(P 538 [42’L Edlzd P 702-7031“) .

the Only feas:bie rule, gwen
the element of chance wh;ch“*uecessanly. and: properly,is-injected in:the.
-pmcess through use of the jury wheel. For although:the : jury panei sitting

: ) ay reflect to-perfection:the economic, social; occupa-
tional sexual.w,r;hgious, and' cilty accmn’aumty from:which it:is‘drawn,.
oncc*{heju wheelﬁ_ is turned andithe firstnames'aré drawn the:situation:
i i es:a Rand, The first12 names drawn inay be-allimen;
- i, il black-or all: whxie, ill:fromithe: poor; ot-from'‘the; waallhy
clags, The exercxse of:the ‘peremptory’ ‘chiallengeby. both:sides is:directed
to 12 persons ‘who' may not: be, ‘at: -any- glven tine, "representative" of
-exth ar the cummuml_y ‘or “the: venire. ‘It is ot ‘the (rue function of
.' plorles to % restore™ ‘any balance; but'rather; to the extent-hiumanly
PO ble ta attain: Impariia!zt TFhusithe trug rule:and:goal should be that
e the jury venire; or: paoﬁ;‘* or reservmr must be "representan\re" the
0TS must be ¥ nnparunl e : -

T suggesl th Lthe furegnmg Tay!ar rul 4

e

Hencef‘orward under the majunlj s:-holding nny peremptory challenge
. on the ground of group bias” wall bc deemed 10 vmlatc the rlghi to-a

-drawn fror a:rcpresenmhve cruss-sectmn of: the commumty " (dnte, -

J

P 277 ) 1'find noJegal precedent for such a: proposition: In:any event; the
i mn_]omy niow insists “ihat-d'partly is-constitutionally entitled 4o-a petit jury
hat'is af near an‘approximation of

deal cross-section of the community

as thej pmr.'es.s‘ of randam draw permit.r " (A nte: £277,italics added)) -

rélies for-supportion:.
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‘The majority repeatedly refuses to recognize the established distinction
between the jury venire and the petit jury. It attempts 1o render
synonymous the terms “representative” and “impartial” insisting that the
true guarantor of impartiality is a mixing of representative groups “so
that the respective biases of their members, to the extent they are
antagonistic, will tend to cancel each other out.” (Ante, Pp. 266-267.) I
totally, and fundamentally, disapgree that this is either the function or the
goal of the jury selection process.

Dissension, to the extent that it reflects only a clash of the “respective
biases” of individual jurors, is no guarantec whatever of impartiality.
Impartiality is not assured by balancing “biases.”” Quite the opposite.
Such disagreement may indicate that individual prejudices so control the
Jurors that they are incapable of viewing the issues before them
dispassionately. Such disharmony may make a unanimous verdict an
impossibility from the outset thus rendering the criminal trial a futile
exercise. Surely, one of the specific purposes of voir dire is to allow
counsel to identily those in the venire whose biases hold such sway over
their thinking and to eliminate them from the jury.

In Ginger, Jury Selection in Criminal Trials (1975), one informed
source is noted at-page 281: “The real and realistic aim of our jury
selection method is not to achieve the impossible complete impartiality
but rather to minimize the range of predispositions that may influence the
Jury's verdict. Conceptually, we can rank the members of a jury venire in

a spectrum that ranges from those most predisposed toward the plaintiff -

to those most predisposed toward the defendant. The purpose of the voir
dire proceedings is to eliminate from the jury that will sit on the case the
extreme positions on both sides of the spectrum.”

A heavy responsibility rests upon a trial lawyer in a criminal case,
whether prosecution or defense. The factors which prompt counsel to.
exercise a peremptory 'challenge may be very subtle. The lawyer's
antenna is alert for signals. The prospective juror's hesitancy in answer,
the tone of the voice, the nature of the: response, whether warm or
metalfic, a stare, a set of the jaw, a partial smile or frown, may be
revealing to a seasoned lawyer. These physical signs will not appear in a
cold record. :

Counsel, knowing the issues and witnesses, the probable evidentiary
flow and interplay of emotion, and the strength and wesknesses of his
case and that of his opponent, may believe that his client may et more or

[Sept. 1978}
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less fair and impartial treatment from members of a particular economic
class, social group or age classification. His judgment may, for example,
tell him that thase of a particular religious persuasion will be attracted to
or offended by a witness or particular piece of evidence. He may not be
able to justify or explain his own strong instincts. His opponent objects on
the ground that the challenge stems from “group bins.” The judge, as
directed by the majority, must question counsel and ask him to explain, at

the cost of a wasted jury venire if he is unsuccessful, with attendant-

expense and delay for litipants, witnesses, and court personnel.

The majority, commendably, recognizes that the real difficulty with its
formulation is reached when it considers the matter of the “remedy.”
These difficulties inhere in requiring judges at the voir dire phase of trial
to examine the validity of the subjective motives of counsel in exercising
peremptory challenges. With due respect, I suggest that what the majority
proposes as a simple straightforward test will, in fact, become all too
frequently a time consuming iaquiry leading the court, counsel, and
litigants into procedural quicksand and a quagmire of questionable
efficacy. The majority requires that the challenger's opponent “show a
strong likelihood” that group associations alone are the basis of the
complained of challenge. The court must then determine whether a
“reasonable inference” arises tha! the challenges are improperly motivat-
ed. If o “prima facic” case has been made, the “burden” shifts to the
other side to show that the challenges were exercised on prounds
“reasonably retevant” to the particular case,

I believe the foregoing proposed test is so vague as to constitule no
standard at all. Could not a prosecutor, for example, carry his burden in

this regard merely by declaring that his challenges were based upon such

considerations as the economic or social (as opposed to racial) back-
grounds of those challenged, or some subjective, unprovable suspicion of
sympathy for the defendant? ' :

Furthermore, the majority suggests that the foregoing tests may be met
by a showing that “most or all of the members of the identified group”
(ante, p. 280) have been challenged or that a “disproportionate number” of
peremptory challenges have been directed at the group, or that counsel’s
voir dire of the challenged group has been “desultory.” The mere
recitation of the following three examples illustrates the difficult burdens
which the majority has imposed. If the victim in a robbery case is elderly
and the contention is that the young have been systematically challenged,
a statistical age profile of the venire would have to be compiled and

{Sept. 1978}
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preserved to determine whether “most” of the number had been excused.

"Furthermare, this will have 1o be done “after the event,” for previously

challenged prospective jurors will have been excused and long since will

~ have left the courtroom. This will réquire a continued monitering and

recording af the “group” composition of the panel present and prospec-
tive, all before the group .in question has been even identified. If the
gioup atlegedly being excluded in-a white-collar erime prosecution is the
poor, would not an income or wealth comparison presumably have to be
available to'the judge in order to determine if.other venire members of
that group ‘had been subjected to more vigorous of extended voir dire

questioning., Similarly, in a sex case if-the contention is that women or .

members of particular religious bodies have been subject to peremptory
challenge, would not. the sexual or religious composition of the venire
have 1o be recorded or developed for the judge to decide the issue?

"The majority's rules place the court in a difficult, indeed precarious,
position, It is a fundamental principle of our trial system that it is the
litigants who pick, and must be satisfied with, the jury, The court can
rarely have the intimate knowledge of the case possessed by the partics
and a jury with which the court is happy may not be a jury with which
either the district attorngy or the defense can reasonably be comforiable
or satisfied,

In the event either prosecutor or defense counsel has improperly
exercised & peremptory challenge, the jurors theretofore chosen are to be
dismissed along with the entire remaining venire. The majority deems the
foregoing a sufficient. deterrent to “the abuses of the peremplory
challenge,” adding, “if experience should prove otherwise it will be time
enough then o consider alternative penalties.” (dnte p. 282.) The
ominous overtones of this warning will not be lost on counsel, both
proseciition and defense, ’

Untlike almost every other area of the criminal justice system in the
matter-of jury selection there is no inherent or gross disparity between the
power and- the resources of the People and those of the defense, Each side
has an equal opportunity to challenge and the end result is the most
satisfactory jury that:can be drawn from the venire, for it is not.only the

fact but the appearance of prejudice which may disqualify a juror, It is

the probable rather than. the provable.fact of prejudice which impairs the
legitimacy of the jury. In the matter before us there Is no suggestion that
the jury was not impartial. On the contrary, the record indicates that
defendants did not exhaust their peremptory challenges. Although the

{Sept. 1978]
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defense exercise of peremptory challenges could not replace a_ny.jt_lrurs
theretofore challenged by the prosecution, failure to exhaust their own
peremptories suggests to medefense satisfaction w:tl}.lhc Jjury as then
‘comprised. There remained unused several“opporlunities by which-the

- composition of the jury conld have been aitered by the defense.

“There is a-clear salutary effect which peremptary challenges have in
_assuring an impartial petit jury. The challenge is an important tool- for
trial lawyers who, bearing heavy responsibilities to- their clients, should
remain free and unfettered to do their essential job. The legal prf:t;_:deqls,
notably Swain, are compelling. The practical difficulties in.administering
the majority’s scheme are complex. :

I would sffirm the judgment.
‘Clark, 1., concu_rré‘t‘i;
“The petitions of all:the parties for.a rehearing were denied October 25,

_{978. Clark, J,, and Richardson, J, were of the opinion that the
respondent’s petition should be pranted.

[Sept. 1978]
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peremptory challenges for any reason, as long as that reason is related to
his view concerning the outcome of the case to be tried, the Equal Pro-
tection Clause forbids the prosecutor to challenge potential jurors solely

_on account of their race or on the assumption that black jurors as a group

will be unable impartially to consider the State’s case against a black
defendant. Pp. 83-89. '

2. The portion of Swain v. Alabama, supra, concerning the eviden-
tiary burden placed on a defendant who claims that he has been denied
equal protection through the State’s discriminatory use of peremptory
challenges is rejected. In Swain, it was held that a black defendant

could make out a prima facie case of purposeful diserimination on proof

that the peremptory challenge system as a whole was being perverted.
Evidence offered by the defendant in Swain did not meet that standard
because it did not demonstrate the circumstances under which prosecu-
tors in the jurisdiction were responsible for striking black jurors beyond
the facts of the defendant’s case. This evidentiary formulation is incon-
sistent with equal protection standards subsequently developed in deci-
sions relating to selection of the jury venire. A defendant may make a
prima facie showing of purposeful racial diserimination in selection of the
venire by relying solely on the facts concerning its selection in his case.
Pp. 89-96. ’

3, A defendant may establish a prima facie case of purposeful dis-
crimination solely on evidence concerning the prosecutor’s exercise of
peremptory challenges at the defendant’s trial. The defendant first
must show that he is a member of a cognizable racial group, and that the
prosecutor has exercised peremptory challenges to remove from the ve-
nire members of the defendant’s race. The defendant may also rely on
the fact that peremptory challenges constitute a jury selection practice
that permits those to discriminate who are of a mind to discriminate,
Finally, the defendant must show that such facts and any other relevant
circumstances raise an inference that the prosecutor used peremptory
challenges to exclude the veniremen from the petit jury on account of
their race. - Once the defendant makes a prima facie showing, the bur-
den shifts to the State to come forward with a neutral explanation for
challenging black jurors. The prosecutor may not rebut a prima facie

showing by stating that he challenged the jurors on the assumption that

they would be partial to the defendant because of their shared race or by
affirming his good faith in individual selections. Pp. 96-98.

4, While the peremptory challenge occupies an important position in
trial procedures, the above-stated principles will not undermine the

contribution that the challenge generally makes to the administration -

of justice. Nor will application of such principles ereate serious adminis-
trative difficulties. Pp. 98-99.

)
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JUSTICE POowELL delivered the opinion of the Court. ,

This case requires us to reexamine that portion of Swain v.
Alabama, 380 U. S. 202 (1965), concerning the evidentiary
burden placed on a criminal defendant who claims that he has
been denied equal protection through the State’s use of pe-
remptory challenges to exclude members of his race from the
petit jury.’

I

Petitioner, a black man, was indicted in Kentucky on
charges of second-degree burglary and receipt of stolen
goods. On the first day of trial in Jefferson Circunit Court,
the judge conducted voir dire examination of the venire, ex-
cused certain jurors for cause, and permitted the parties to

! Following the lead of a number of state courts construing their State's
Constitution, two Federal Courts of Appeals recently have accepted the
view that peremptory challenges used to strike black jurers in a particalar
case may violate the Sixth Amendment. Booker v. Jube, 776 F. 2d 762
(CA6 1985), cert. pending, No, 85-1028; McCray v. Abrams, 750 F. 2d
1113 (CA2 1984), cert. pending, No. 84-14268. See People v. Wheeler, 22
Cal, 3d 258, 583 P. 2d 748 (1978); Riley v. State, 496 A. 2d 997, 1009-1013
(Del. 1985); State v. Neil, 457 So. 2d 481 (Fla, 1984); Commonwealth v.
Soores, 377 Mass, 461, 387 N, E. 2d 499, cert. denied, 444 U. S. 881 (1979).
See also State v. Crespin, 94 N. M. 486, 612 P, 2d 716 (App. 1980). Other
Courts of Appesls have rejected that position, adhering to the requirement
that a defendant must prove systematic exclusion of blacks from the petit

jury to establish a constitutional violation. United Siaies v. Childress, N

715 F. 2d 1313 (CAS8 1983) (en banc), cert. denied, 464 U. S. 1063 (1984);
United States v. Whitfield, 715 ¥, 2d 145, 147 (CA4 1983). See Beed v.
State, 271 Ark. 526, 530-531, 609 8. W. 2d 898, 903 (1980); Blackwell v.
State, 248 Ga. 138, 281 8. E. 2d 589, 599-600 (1981); Gilliard v. State, 428
So. 2d 576, 579 (Miss.), cert. denied, 464 U. 8. 867 (1983); People v.
MeCray, 57N, Y. 2d 542, 546-548, 443 N, E. 2d 915, 916-919 (1982), cert.
denied, 461 U. 8. 961 (1983); State v. Lynch, 300 N, C. 534, 546~-547, 268
S. E. 2d 161, 168-169 (1980). Federal Courts of Appeals also have dis-
agreed over the circumstances under which supervisory power may be
used to scrutinize the prosecutor's exercise of peremptory challenges to
strike blacks from the venire. Compare United States v. Leslie, 783 F. 2d
541 (CA5 1986) (en banc), with United States v. Jackson, 696 F. 2d 578,
592-593 (CAB 1982), cert. denied, 460 U. S. 1073 (1983). See also United
Staies v. McDaniels, 379 F, Supp. 1243 (ED La. 1974).
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kil opmion of the Court -

_"exech.se peremptory challenges £ The prosecutor used his=~ 1

-peremptory challenges tostrike all fourblack persons.on the

venire, and a jury composed only of white - persons was-ses
lected. Defense counsel moved to dlscharge the jury before -
it was sworn on the ground that the'prosecutor’s removal of -~

the black veniremen:violate »petltloner § rights under the

Sixth and Fourteenth ‘Arieridments t6 & jury drawn from a s o
cross section of the community, and under the Fourteenth
Amendment to equal. protection of the: laws. Counsel Tre-

_g- i: . _y‘ - * 13 i
ori the request for a hearirg, the trial judge observed that'the: °

quested a hearing on his motion. ~Withotit expressly

parties were entitled to use their peremptory challenges to
“strike anybody they want to.” The judge then dénied peti-

tioner’s motion, reasoning that the cross-section requirement
applies only to selection of the vemre and not to selectlon of ‘
the petit j jury ltself.

The jury comncted ieﬁit;oner on both counts On appeal SR
to . the Supreme Court;of Kentucky, petltxoner pressed; - ;

among other claims, the argument concerning.the prosecu- ‘
tor’s use of peremptory cha]lengesi .Conceding: that. Swain
v. Alabama, supre

(1978), Commonwealth v Soares, 377*Mass 461 387 NE
2d 499, cert. denied, 444 U. S. 881 (1979), and to Hold that-
such conduct v:lolated his nghis under the Sixth ,Amendment; _
and § 11 of the Kentucky ;Constltutlon toajurydravn froma

cross section of the commumty Petltloner also contended' " o N

#The Kentucky Rulés’ of Criminal Procedure authorlze the tnal courf: to - b

. permit counsel to conduttvoirdire examination of to-conduct the éxamina: -~ *:

tion itself. Ky. Riile: Crlm Proc. 9.38. Afterj jiirors hiave been exciged - - -

for cause, the partles exercise their peremptory chellenges sunnltaneously AT
by striking names froi a list of gualified jurors équal to the ninmbertobs *+ 07
seateii plus the number ef allowable peremptory challenges Rule’ 9,367 " !

Since the offense cha.rged in this case Wwas'a felony; anid'an alternaté

was called, the prosecutor was‘entitled to sur. peremptory chaI}en TERERY x

defense counsel. to nine. Rule 9:40.:

., apparently. foreclosed an egual Protec- SR
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that the facts showed that the prosecutor had engaged in a
“pattern” of discriminatory challenges in this case and estab-
lished an equal protection violation under Swain.

The Supreme Court of Kentucky affirmed. In a single
paragraph, the court declined petitioner’s invitation to adopt
the reasoning of People v. Wheeler, supra, and Common-
wealth v. Soares, supra. The court observed that it recently
had reaffirmed its reliance on Swain, and had held that a
defendant alleging lack of a fair cross section must demon-
strate systematic exclusion of a group of jurors from the ve-
nire. See Commonwealth v. McFerron, 680 S. W. 2d 924
(1984). We granted certiorari, 471 U. S. 1052 (1985), and
now reverse.

: II

In Swain v. Alebama, this Court recognized that a
“State’s purposeful or deliberate denial to Negroes on ac-
count of race of participation as jurors in the administration
of justice violates the Equal Protection Clause.” 380 U. S.,
at 203-204. This prineiple has been “consistently and re-
peatedly” reaffirmed, id., at 204, in numerous decisions of
this Court both preceding and following Swain.! We re-
affirm the principle today.*

‘See, e. g., Strauder v. West Virginia, 100 U. S. 303 (1880); Neal v.
Delaware, 103 U. 8. 370 (1881); Norris v. Alabama, 294 U. 8. 587 (1935);

‘Hollins v. Oklahoma, 295 U, S. 394 (1935) (per curiam); Pierre v. Louisi-

ana, 306 U. 8. 354 (1939); Patton v. Mississippi, 332 U. 8. 463 (1947);
Avery v. Georgia, 345 U. 8. 559 (1953); Hernandez v. Texas, 347 U. 8. 475
(1954); Whitus v. Georgia, 385 U, 8. 545 (1967); Jones v. Georgia, 389
U. 8. 24 (1867) (per curiam); Carter v. Jury Comm'n of Greene County,
896 U, S. 320 (1970); Castaneda v. Partida, 430 U, 8. 482 (1977); Rose v.
Mitchell, 443 U. S. 545 (1979); Vasquez v. Hillery, 474 U. 8, 254 (1986).
The basie principles prohibiting exclusion of persons from participation
in jury service on account of their race “are essentially the same for grand
juries and for petit juries.” Alexander v. Louisiana, 405 U. 8, 625, 626,
n. 3 (1972); see Norris v. Alabama, supra, at 589. These principles are
reinforced by the} eriminal laws of the United States. 18 U. 8. C. §243.
‘In this Court, petitioner has argued that the prosecutor’s conduct vio-
lated his rights under the Sixth and Fourteenth Amendments to an impar-
tial jury and to a jury drawn from a cross section of the community, Peti-
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from which mdwidua‘l jurors are drawn “In ='St'm.'u',d}e'az"_, the

_ Id at 306—307
]urors constltutes

In holdmg that rec1a1 dlscmmmatmn in Jl;ry selection of-
fends the Equal Protectmn Clause, the Court in Sfmuder

part ¢ of' pei'sons [ hig owxxrace
. of our races, and -negmnahtaes

mand of equal protectmn Akms V.. Te:ca,s, 325 U S 398
403 (1945) s But the defendant does have the rlght to be

t.ioner has ﬁame d hlB“ér 7

nial of equal protectmn and tha 5!
stltutmnel woiatmn on T:h:s record. “We ag'ree vi

prmmples and expres§ fo vlew on the ments nf any of petltloner s erth
Amendment arguments. * S

‘See Hernandez v, Te:na.s, sum, at 482¢ Kasseu 4, Tema.s, 339 U 8.
282, 286-287 (1950) (plurahty cpinion); Akmsv Texas, 325 U. S. 398 403
(1945); Mastin v. Tema.s, 290 U, S, .316; 321 (1906), NTaI vi Delawa're,
supra, at 394. N AT _

*Similarly, though' ‘thi Slxth Agn
will be selected from a pool of namies represe '
commmnty, Taylor v. Louisiana, 419 U. S. 522 (1975), we have never held

Court explamed that the centrel _concem of the recently rat:- i F

Tegal PR
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tried by a jury whose members are selected pursuant to non-
discriminatory criteria. Martinv. Texas, 200 U. S. 316, 321
(1908); Ex parte Virginia, 100 U. S. 339, 345 (1880). The
Eqgual Protection Clause guarantees the defendant that the
State will not exclude members of his race from the jury
venire on account of race, Strauder, supra, at 805,” or on
the false assumption that members of his race as a group are
not qualified to serve as jurors, see Norris v. Alabama, 294
U. 8. 587, 599 (1935); Neal v. Delaware, 103 U. S. 370, 397
(1881). ' '

Purposeful racial discrimination in selection of the venire
violates a defendant’s right to equal protection because it de-
nies him the protection that a trial by jury is intended to se-
cure. “The veryideaofajuryisabody. .. composed of the

peers or equals of the person whose rights it is selected or-

summoned to determine; that is, of his neighbors, fellows, as-
sociates, persons having the same legal status in society as
that which he holds.” Strauder, supra, at 308; see Carier v.
Jury Comm’n of Greene County, 396 U. 8. 320, 330 (1970).
The petit jury has occupied a central position in our system of
justice by safeguarding a person accused of erime against the
arbitrary exercise of power by prosecutor or judge. Duncan
v. Louisiana, 391 U. S. 145, 156 (1968).7 Those on the ve-

that the Sixth Amendment requires that “petit juries actually chosen must
mirror the community and reflect the various distinctive groups in the
population,” id., at 538. Indeed, it would be impossible to apply a concept
of proportional representation to the petit jury in view of the heteroge-
neous nature of our society. Such impossibility is illustrated by the
Court’s holding that a jury of six persons is not unconstitutional. Wil-
liams v. Florida, 399 U. S, 78, 102-103 (1970).

'See Hernandez v. Texas, supra, at 482; Cassell v. Texas, supra, at
287, Akins v. Texas, supra, at 403; Neal v. Delaware, supra, at 394.

*See Taylor v. Louisiana, supra, at 530; Williams v. Florida, supra,
at 100. See also Powell, Jury Trial of Crimes, 23 Wash. & Lee L. Rev. 1
{1966).

In Du}ncan v. Louisiana, decided after Swain, the Court conc!ud}ad that
the right to trial by jury in criminal cases was such a fundamental feature
of the American system of justice that it was protected against state action
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nire must be “mdlfferently chosen,”" to secure the défend- o S
. ant’s rxght under the Fourteenth Amendment to “protection . .. 7
of life and liberty against race or color pregudlce L Stmuder

supra, at 309. "

Racial diserimination in selectlon of Jurors harms not only

the accused whose life or hberty they are summoned to try.
Competence to serve as a juror ultlmately depends on an as-
sessment of mdm@,’

ern Pacific Co., 328 U. S. 217__

227 (Frankﬁnter, J diss, ting). . As long ago as, Stmu&er

confidence in the fmrness of _o"
Ballard v. United Statgs, 329U, 'S, 187, 195 (1946);
v. New York, 461 1
sentang from. demai of certlorm) stcrmnnatwn w1thm the

by the Due Process Clause of the Fourteenth Amendment 391 U S at_ .
147-158. The Court emphasmed that a defendant’s right to be tried by a’
jury of his peers is designed “to prevent oppresmun ‘by the’ Government we
Id., at 155, 156-157.- For ajury.to perfurm its-intended function as-a' o
check on official power, it must be a body drawn from the ¢ommunity. .
Id., at 156; Glasser v. United States, 815 U. §, 60, 85-88 (1942). By com- .

promising the represéntative quahty of the'j jury, dxscrmunaf;ory selection
procedures make “juries ready weapons for ofﬁmals to appress those ac-

cused individuals who by chatce are numberéd among tinpopular or inartie: /

ulate minorities.” Akins v. Texas, supra, at-408 (Murphy, J.; dlssenhng) S
"4 W. Blackstone, Commentaries 350 (Cooley ed. 1899) (quotea in- Dzm.' sor oy
can v. Louisiana, 391 U. S at 152). ' g N

-

quahﬁcatmns and ability ampartlaﬂy to
consider evidence presented at a trial. _ See Thiel v. South-
223—224 (1946) A person’s . .
race simply “is unre}ated o his fitness as a juror,” » Id.;at

system of Jus-hce See; )
,Mchy_
S. 961, 968 (1983) (MARSHALL, J., dis- |
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judicial system is most pernicious because it is “a stimulant to
that race prejudice which is an impediment to securing to
[black citizens] that equal justice which the law aims to se-
cure to all others.” Strauder, 100 U. 8., at 308.

B

In Strauder, the Court invalidated a state statute that pro-
vided that only white men could serve as jurors. Id., at 305,
We can be confident that no State now has such a law. The
Constitution requires, however, that we look beyond the face
of the statute defining juror qualifications and also consider
challenged seleetion practices to afford “protection against
action of the State through its administrative. officers in
effecting the prohibited diserimination.” Norris v. Ala-
bama, supra, at 589; see Hermandez v. Texas, 347 U. S.
475, 478-479 (1954); Ex parte Virginia, supra, at 346-
347. Thus, the Court has found a denial of equal protection

where the procedures implementing a neutral statute oper- -

ated to exclude persons from the venire on racial grounds,™
and has made clear that the Constitution prohibits all forms
of purposeful racial discrimination in selection of jurors.™
‘While decisions of this Court have been concerned largely
with discrimination during selection of the venire, the prin-
ciples announced there also forbid discrimination on account
of race in selection of the petit jury. Since the Fourteenth
Amendment protects an accused throughout the proceedings
bringing him to justice, Hill v. Texas, 316 U. S. 400, 406
(1942), the State may not draw up its jury lists pursuant to
neutral procedures but then resort to discrimination at “other
stages in the selection process,” Avery v. Georgia, 345 U. S.
559, 562 (1953); see McCray v. New York, supra, at 965, 968

WE. g., Sims v. Georgia, 389 U. S. 404, 407 (1967) (per curiam); Whitus
. Georgia, 385 U. S., at 548-549; Avery v. Georgia, 345 U| 8., at 561

“See Norris v. Alaboma, 294 U, 8., at 589; Martin v. Texas, 200 U. S.,
at 319; Neal v. Delaware, 103 U. 8., at 394, 397,
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_(MARSHALL J., dissenting from denial.of certlorarl) see also LR RIS
Alexander v. Lomsmm, 405 U S;.625; 632 1972). -
“ .sf'selemonprocess at‘ DRI

issue here, the States prmlege to strike individual j Jurors: v oo
. through peremptory cha}lenges is sub,}ect ‘to'the: commands.’: BEE N

- of the Equal Protection Clause: . -Although aprosecutoror- -

 dinarily is entitled'to exercise penmtted peremptory chal-/" i i
lenges “for any reason at all, aslong.as that veasonis related - .
to his view concerning the outeome” of the case to.be tried, 1 ¢
United States v. Robinson; 421 F. Supp. 467,473 (Conn: +
_ _1976), mandamus grantéd sub nom. United States v. New-
~mamn, 549 F. 24 240 (CA2 1977), the Equal Protection Clause
* forbids the proseeutor to-challenge potetitial jurors solelyon . - -
account of their race or on the assumption-that black jurorsas = . = *
a group will be unable nnpartlally to cons1derthe State scase v
agamst a black defenaant SN IR

Accordingly, the component of the:}

i Y i
R

~ The prmczples announced in- Strouder never have been -
questloned in anye subsequent dEClSlOl’l of - this Court R

“We express no vxews on whether the Constltutzon mposes anyhm:t on L

.......

Nor do we express any wews on the techmques used by Iawyers who o

seek-t0 obtain information.about the: commumty in-which a-case is to'be
tried, and about: members of the 3 véniré from which the jury is likely to be

" drawn. See generally J. Van Dyke; Jury Selectlon Procedureés: OurUn-. - '
certain Commitment to- Representatlve Panels 183<189(1977). Priorto.« :
. voir dire examination, which servés as the basis for-exércise of challenges, RRFRELR EE
lawyers wish to know as much as possible about prospectlve Jurors, Anelud-
ing their age, education;- employment :and -economic status; 5o that: they i

can ensure selectxonfof jurors who at least have an open mmd about the

case. Insome 3urmd1ctlons,<where a pool of jiirors serves fora substant:al' S
period of time, see id:, at 116-118; ‘eounsel also may seek to }earn which .~ =

members of the pool : served on juries in other cases and: the‘outcome of
those cases, Counsel even may employ professional mvestmgators to mter-

view: persons who have served on a/particular petlt jury.: Wehave hadmo -+ |
otcasion to consider: particularly-this praftice. - Of course; counsel's effort .+ v e T
to obtain possibly rélevant information ' bout :prospective jurors is to be o ol f

distinguished from the practice at issie here.

PR
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Rather, the Court has been called upon repeatedly to review
the application of those principles to particular facts.® A
recurring question in these cases, as in any case alleging a
violation of the Equal Protection Clause, was whether the de-
fendant had met his burden of proving purposeful diserimina-
tion on the part of the State. Whitus v. Georgia, 385 U. S.
545, 550 (1967); Hernandez v. Texas, supra, at 478-481;
Alkins v. Texas, 325 U. S., at 403-404; Martin v. Texas, 200
U. 8. 316 (1906). That question also was at the heart of the
portion of Swain v. Alabama we reexamine today."

A

Swain required the Court to decide, among other issues,
whether a black defendant was denied equal protection by
the State’s exercise of peremptory challenges to exclude
members of his race from the petit jury. 380 U, 8., at
209-210. The record in Swain showed that the prosecutor

2 See, e. g., Vasquez v. Hillery, 474 U, 8. 254 (1986); Rose v. Mitchell,
443 U. 8. 545 (1979); Castaneda v. Partida, 430 U. S. 482 (1977); Alexzan-
der v. Louisiana, 405 U. S., at 628-629; Whitus v. Georyia, supra, at
549--550; Swain v. Alabama, 380 U. S. 202, 205 (1965); Coleman v. Ala-
bama, 377 U. 8. 129 (1964); Norris v. Alabama, supra, at 589; Neal v.
Deloware, supra, at 394.

“The decision in Swain has been the subject of extensive commentary.
Some authors have argued that the Court should reconsider the decision.
E. g., Van Dyke, supra, at 166-167; Imlay, Federal Jury Reformation:
Saving a Democratic Institution, 6 Loyola (LA) L. Rev. 247, 268-270
(1978); Kuhn, Jury Diserimination: The Next Phase, 41 S. Cal. L. Rev. 235,
283-303 (1968); Note, Rethinking Limitations on the Peremptory Chal-
lenge, 85 Colum. L. Rev. 1357 (1985); Note, Peremptory Challenge—Sys-
tematic Exclusion of Prospective Jurors on the Basis of Race, 39 Miss.
L. J. 157 (1967); Comment, Swain v. Alabama: A Constitutional Blueprint
for the Perpetuation of the All-White Jury, 52 Va, L. Rev. 1157 (1966).
See also Johnson, Black Innocence and the White Jury, 83 Mich. L. Rev.
1611 (1985). .

On the other hand, some commentators have argued that we should ad-
here to Swain. See Saltzburg & Powers, Peremptory Challenges and the
Clash Between Impartiality and Group Representation, 41 Md. 1. Rev.
337 (1982).
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had used the State’s peremptory challenges to stnke the szx‘ a

While reJectmg ‘the deféﬁdam’s élalm for faﬂﬁfe ;,e*‘ provef‘?
purposeﬁﬂ d1$cnnnnat10n the Court nonetheless md.lcated_ AT

at 222224, Whﬂethe Conshtutxon does ot conferanghtte{’-‘“‘ T
peremptory challenges, id.; at 219 (citing Stzlscm v. United -

States, 260 U. 'S."588; 586 (1919)), those c’hallenges tradltmn-

ally have been viewed as one means of ¢ assuring the selectmn‘ S

~ofa quahﬁed and unblased Jury, 380 U S at. 219 15 '1‘0 pre- o

| the Court in Swam dechneﬂ to serutamze *his* dctions-in‘a" -
partlcular case by relymg on-a presumptmn that he properly - ¥

exercised the State’s challenges. - Id., at 221222,

'The Court went on to observe; however, that a State may _‘
not exercise its challenges in contravention of the Equal Pro- -

tection Clause. It was  impermissible fora prosecuter to ise

his challenges to ‘exclide blacks from the jury “for. reasons' e
ease on " U

trial” or to deny to blacks “the samie right and opportunity to .. ..

participate in the: administration .of justice :‘enjoyed by .the . -

white population.” - Id.; at 224, Accordmgly, 4 black de- ' . x

fendant could make ou{: a prima Tacie éase of purposeful dis- - - v

' tory ehallexige system

wholly unrelated to the outcome of the liartic

SEG T

crimination on proof th t th
was “being pervertéd” in that

. Ibid. For example,

an inference of purpeseful diserimination would beé raised on . .
ewdence that a prosecutor “m ‘case after ease, whatever the:,

“In Swain, the Cuurt reyiewed the “very old credent:als’ of the =
peremptory cha}lenge system & d netea the “long and wz&ely held beh of :

that peremptory challénge is anecessa.ry part of trial by j Jury # 380 U S

at 219; see id., at 212-219 ’ | asl
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circumstances, whatever the erime and whoever the defend-
ant or the victim may be, is responsible for the removal of
Negroes who have been selected as qualified jurors by the
jury commissioners and who have survived challenges for
cause, with the result that no Negroes ever serve on petit
juries.” Id., at 223. Evidence offered by the defendant
in Swain did not meet that standard. While the defendant
showed that prosecutors in the jurisdiction had exercised
their strikes to exclude blacks from the jury, he offered no
proof of the circumstances under which prosecutors were re-
sponsible for striking black jurors beyond the facts of his own
case. Id., at 224-228.

A number of lower courts following the teaching of Swain
reasoned that proof of repeated striking of blacks over a num-
ber of cases was necessary to establish a violation of the
Equal Protection Clause.* Since this interpretation .of
Swain has placed on defendants a erippling burden of proof,”
prosecutors’ peremptory challenges are now largely immune

“E. g., United States v. Jenkins, 701 F. 2d 850, 859-860 (CA10 1983);
United Siates v. Boykin, 679 F. 2d 1240, 1245 (CA8 1982); Uniied Siates v,
Pearson, 448 F. 2d 1207, 1213-1218 (CA5 1971); Thigpen v. State, 49 Ala.
App. 233, 241, 270 So. 24 666, 673 (1972); Jackson v. Staie, 245 Ark. 331,
336, 432 S. W, 2d 8176, 878 (1968); Joknson v. State, 9 Md. App. 143,
148-150, 262 A, 2d 792, 796-797 (1970); State v. Johnson, 125 N. J. Super.
438, 311 A, 2d 389 (1973) (per curiam); State v. Shaw, 284 N. C. 366, 200
S. E. 2d 885 (1973).

"See McCray v. Abrams, 750 ¥, 2d, at 1120, and n, 2. The lower
courts have noted the practical difficulties of proving that the State sys-
tematically has exercised peremptory challenges to exclude blacks from the
jury on account of race. As the Court of Appeals for the Fifth Circuit
observed, the defendant would have to investigate, over a number of cases,
the race of persons tried in the particular jurisdiction, the racial compo-
sition of the venire and petit jury, and the manner in which both parties
exercised their peremptory challenges. United Stales v. Pearson, 448 F.
2d 1207, 1217 (1971}, 'The court believed this burden to be “most difficult”
to meet. Jbid. In jurisdictions where court records do not reflect the ju-
rors’ race and where voir dire proceedingsl are not transcribed, the birden
would be insurmountable. See People v. Wheeler, 22 Cal. 3d, at 285-286,
583 P. 2d, at T67-768.
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' from constltutlonal scrut;myf_ For reasons thatfollow, we re- c
ject this evxdentlary formulatmn as mconmstent ynth stand- BN
: a.rds that have beenudevel_oped smce_ Swa,m for: assessmg ai g

Smce the deasmn in. Swa,m, \fwe have expla.med that our

cases concermng selectlon of the venire reflect the general S O AR
equal protection prmmple that the “1nv1dmus quality” of gov=-- + - -
ernmental action claimed to be raela]ly dxscrumnatory “must 7 - o 0
ultimately be. t:raced 1o a racially . discriminatory purpose: L T
Washington v. Dams, 426 U.-S. 229; 240.(1976). Asinany .. -
equal protection case, the “burden is, -of course,” ontheides < * .« L,
fendant who alleges: dlscrnnmatory seleetzon of the venire “to- = v
prove the existence of purposeful: ‘discrimination.” " Whitiis e a

v. Georgia, 385 U. 8., at-550: (cxtlng Tarrance v. Florida; &188"' o

U. S.-519(1908)). " In deciding if the defendant has carried:

his burden of persuasion, 4 cotirt ustundertake “a sensitive ' = 7
inquiry into such cn'cumstantlal and dn'ect evidenice of intent” = -

as may be available.” Arlington Heights v. ‘Metropolitan "

Housing Development Corp.; 429 U S: 252,266/ (1977). . Cir=

cumstantial evidence of invidious intent may include proof of -+ -
disproportionate impact. Washington v. Davis; 426 U8, = .

at 242. We have obsérved that under some circumstances =~ i .
proof of diseriminatory impact “may forall practical purposesﬁ

demonstrate unconstitutiondlity because in various ‘eircum:

stances the discrimination is very difficalt to explaln onmnon= - -

racial grounds.” Ibid. For example, “total or seriously dis-

proportionate exclusion of N egroes from jury vemres "ibid,,
“is itself such an ‘imequal apphcatmn of the law". . .*as to
show intentional d1scrimmatlon,”_’ id., at 241 (quotmg Akms o

v. Texas, 325 U. 8., at 404).

Moreover, since Swain; we. have recogmzed that a black”"'i.: S
defendant alleging that members of his race have beenlmper--’f‘ e e
missibly excluded from the venire ay make ouit a prlma' R ‘
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facie case of purposeful discrimination by showing that the
totality of the relevant facts gives rise to an inference of

_ diseriminatory purpose. Washington v. Davis, supra, at

239-242. Once the defendant makes the requisite showing,
the burden shifts to the State to explain adequately the racial
exclusion. Alexander v. Louisiana, 405 U. 8., at 632, The
State cannot meet this burden on mere general assertions
that its officials did not diseriminate or that they properly
performed their official duties. See Alexander v. Louisi-
ana, supra, at 632; Jones v. Georgia, 389 U. S. 24, 25 (1967).
Rather, the State must demonstrate that “permissible ra-
cially neutral selection criteria and procedures have produced
the monochromatic result.” Alexander v. Louisiana, supra,

~ at 632; see Washington v. Davis, supra, at 241.%

The showing necessary to establish a prima facie case of
purposeful diserimination in selection of the venire may be
discerned in this Court's decisions. E. g., Castaneda v.

Partida, 430 U. S, 482, 4944895 (1977); Alexander v. Lowisi-

ana, supra, at 631-632. The defendant initially must show
that he is a member of a racial group capable of being sin-
gled out for differential treatment. Castaneda v. Partida,
supra, at 494. In combination with that evidence, a defend-
ant may then make a prima facie case by proving that in the
particular jurisdiction members of his race have not been
summoned for jury service over an extended period of time.
Id., at 494. Proof of systematic exclusion from the venire
raises an inference of purposeful discrimination because the
“result bespeaks discrimination.” Hernandez v. Texas, 347

® Qur decisions concerning “disparate treatment” under Title VII of the
Civil Rights Act of 1964 have explained the operation of prima facie burden
of proof rules. See McDonnell Douglas Corp. v. Green, 411 U. 8. 792
(1973); Texas Dept. of Community Affairs v. Burdine, 450 U. S. 248
(1981); United States Postal Service Board of Governors v. Aikens, 460
U. 8.711 (1983). The party allegring that he has been the victim of ifiten-
tional discrimination carries the ultimate burden of persuasion. ZTezas
Dent. of Community Affoirs v. Burdine, supra, at 252-256, '

!
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U 8., at 482 see Arlmgton Heightsv.. Metrapalztan Hous e

ing Development Corp., supm, at 266,

‘Since the ultimate issue is whether the State has dlscrnm- S "
nated in selecting: the defendant’s. venire; however, the: de- o e

fendant may establish a prima facie case “in other ways than
by evidence of long-continued unexplained absenee" of mem-
bers of his race “from many panels.”  Cassell.v.: Texas, 339

U. S. 282, 290 (1950) (plurality opinion). - In.cases involving AP

the venire; this Court has found.a prima facie ‘¢ase on proof -
that members of the defendant’s race were: substantlally un-" -

derrepresented on the ‘yenire from which his jury was drawn; - ‘

and that the venire wis selected-under a practice providing
“the opportumty for-discrimination:”. Whitits V. Georgia,
supra, at 552; see- Castcmeda, V.

W,Ra:rtzda supra, at 494; ¢ o oo
Washington V. Davis; supra, at 241; Alexander v: Lowisi- - . " --'v "
ana, supra, at 629-631. ., “This, combmatmn of factors raises =~

the necessary inference of purposeftﬂ diserimination because -

the Court has declined to attribute to:chance'the absence:of - "
black citizens on a particular j Jjury array where theselection ' /i
mechanism ‘is subject to abuse.;, When circumstances sug- 0L
gest the need, the: trial court ‘must-undertake a:“factual. . .
inquiry” that “takes mto account- all: poss:ble explanatory <
factors” in the particular case.s Alexa.nder V.. Lomsuma,

supra, at 630.

sy e

Thus, since the- deélélon in Swam, t}ns Court has rec-% c

ognized that a defendant may make a prima facie showing *
of purposeful racial discrimination in selection of the Yenire’

by relying solely on'the facts ‘concerning its selection #n his Q
case. These decisions arein accordance with the proposition, '
w Heights'~. Metropolitan Housing ~ * .~
Development Corp:, ‘that ‘a consistent pattern of oﬁclalraclal S e
diserimination” is not “anecééssary predmate to a violation of

the Equal Protection Clause. A single invidiously diserimina- |

S

- tory governmental act” is not
such dlscrnmr[atmn in the maklng;qf other comparable, deci-

umzed by the absence cufi=

sions.” 429 U. §,, at 266, n. 14. For evidentiary require--
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ments to dictate that “several must suffer diserimination” be-
fore one eould object, McCray v. New York, 461 U. 8., at 965
(MARSHALL, J., dissenting from denial of certiorari), would

~ be inconsistent with the promise of equal protection to all.”

C

The standards for assessing a prima facie case in the con-
text of discriminatory selection of the venire have been fully
articulated since Swain. See Castaneda v. Partida, supra,
at 494-495; Washington v. Davis, 426 U. S., at 241-242; Al-
exander v. Louisiana, supra, at 629-631. These principles
support our conclusion that a defendant may establish a
prima facie case of purposeful diserimination in selection of
the petit jury solely on evidence concerning the prosecutor’s
exercise of peremptory challenges at the defendant’s trial.
To establish such a case, the defendant first must show that
he is a member of a cognizable racial group, Castaneda v.
Partida, supra, at 494, and that the prosecutor has exercised
peremptory challenges to remove from the venire members
of the defendant’s race. Second, the defendant is entitled to
rely on the fact, as to which there can be no dispute, that pe-
remptory challenges constitute a jury selection practice that
permits “those to discriminate who are of a mind to diserimi-
nate.” Averyv. Georgia, 345 U. S., at 562. Finally, the de-
fendant must show that these facts and any other relevant
circumstances raise an inference that the prosecutor used
that practice to exclude the veniremen from the petit jury on
account of their race. This combination of factors in the em-
paneling of the petit jury, as in the selection of the venire,
raises the necessary inference of purposeful diserimination,

In deciding whether the defendant has made the requisite
showing, the trial court should consider all relevant circum-

" Decisions under Title VII also recognize that a person claiming that he
has béen the victim of intentional discrimination may make out a pFfima
facie case by relying solely on the facts concerning the alleged diserimina-
tion against him. See cases in n. 18, supra.

F
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exercxsmg his challenges may support or'refute an'inference -
of discriminatory prpose. ‘These’ examples are merely 111113—_ e
trative. 'We have’ ‘confiderice that trial judg_es experienced -

in supervising voir dire, will be able to decide if the éirciitn-

stances concerning the prosecutor $ use of peremptory chals -~ -
lenges creates e pr;ma facie case of dlscrmamatlon agamst s R

black jurors.

Once the defendant makes a prima facle showmg, fhe bz 1 o

den shifts to the State to come forward ‘with a neutral
explanatlon for challengmg black jurors. Though this re-

quirement imposes s limitation in' some. ¢ases on ‘the full "
peremptory characterof the historie challenge, we emphasme P

that the prosecutor 5 explanatlon mneed not rise tothe level

justifying exercise of a challenge for cause; -See Mchy V.o o
Abrams, 750 F. 2d, at 1132; Booker v.-Jabe, 775 F. 2d 762, -~
773 (CAG 1985), cert “pendmg, No 85-1028 But the pros- B

erimination by statmg merely that he challenged jurors of the

defendant’s race ‘on the assumption—or-his intuitive judg- -

ment—that they would be: partial tothe deferidant because of

their shared race. Cf. Norris v. Alabama, 294 U. S at

598--599; see Thompson v. United States, 469 U. S. 1024

1026 (1984) (BRENNAN, J.; dissenting'from denial of certio-

rari). Justasthe Equal Protectlon O]ause forbxds the States

to exclude black persons from the verire on the assumptlon o

that blacks as a group are unquahﬁed to serve as ]III‘OI'S

supra, at 86, so it forbids the:States to: strike black-venire=, '
men on the assumption that they will be biased in'a particlar ©
case simply because the defendant is black. “The core guar-

antee bf equal protectlon, ensurmg cltlzens that their[State L
will not diseriminate on-account. of race; would be meaning- -+
less were we to aPPI'OVe“the exclusmn of JUI‘OI‘S on the baSlS of IR
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such assumptions, which arise solely from the jurors’ race.
Nor may the prosecutor rebut the defendant’s case merely by
denying that he had a discriminatory motive or “affirmfing]
[his] good faith in making individual selections.” Alexander
v. Louisiana, 405 U. S,, at 632. If these general assertions
were accepted as rebutting a defendant’s prima facie case,
the Equal Protection Clause “would be but a vain and illusory
requirement.” Norris v. Alabama, supra, at 598. The
prosecutor therefore must articulate a neutral explanation
related to the particular case to be tried.® The trial court
then will have the duty to determine if the defendant has es-
tablished purposeful diserimination.® .

v

The State contends that our holding will eviscerate the fair
trial values served by the peremptory challenge. Conceding
that the Constitution does not guarantee a right to peremp-
tory challenges and that Swain did state that their use ulti-
mately is subject to the strictures of equal protection, the
State argues that the privilege of unfettered exercise of
the challenge is of vital importance to the criminal justice
system.

‘While we recognize, of course, that the peremptory chal-
lenge occupies an important position in our trial procedures,
we do not agree that our decision today will undermine the

®The Court of Appeals for the Second Circuit observed in McCray v.
Abrams, 750 F. 2d, at 1182, that “[t]here are any number of bases” on
which a prosecutor reasenably may believe that it is desirable to strike a
juror who is not excusable for cause. As we explained in another context,
however, the prosecutor must give a “clear and reasonably specific” ex-
planation of his “legitimate reasons” for exercising the challenges. Texas
Dept. of Community Affairs v. Burdine, 450 U. 8., at 258.

# In a recent Title VII sex diserimination case, we stated that “a finding
of intentional discrimination is a finding of fact” entitled to appropriate def-
erence by a reviewing court. Anderson v. Bessemer City, 470 U. 8. 564,
573 (1985). Since the trial judge’s findings in the context under consider-
ation here largely will turn on evaluation of credibility, a reviewing court
ordinarily should give those findings great deference, Id., at 575-576.

O
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contribution the challenge generally makes to the admnustra— |
£ ’

-tlon of 3ust1ee

1se of his
Nor are we persuaded by the State’s suggeshon that our

holding will create serious administrative difficulties. In

" those States applymg 4 version of the evxdentlary standergl e
we recognize today; courts have not expenenceﬂ serioisad- =~
ministrative burdens; 2 arid the peremptory’ challenge system’ " - * -

has survived. We: declme, however; to formulate pai'ticular

proceduires tobe followedupon a defendant’e tnnely ob,]ectlon--' Lo

toa prosecutor S- challenges. N i

. ‘g‘in ,} & }h,{,().._

2 While we respect the views- expressed in JUSTIGE MARSHALLs‘con-
curring opinion concerning prosecutomal ‘anid judicial enforcemen ofour
holding today, we do:not share them, ' The standard we adopt ubder the
Federal Constitition is des1gned to -ensure that.a State does fiot use pes:. -

remptory challenges to .strike any,] hlack uror. beeauee of his race., . 'We
have nio reason to beheve

sion today, will be a]erl: to 1dentxfy a pnma fecae casé of- purposefu] dis=
crimination. Nor dawe think that this historie-trial practice, which long - .

has served the selection of anlmparhal jury; should be abolished: beeeuse of

} t'pmsecutorswi]l not fulfill their duty to exer- o
czse their challenges only fur legltlmate purposes Cert.amly, thls Gourt 4

an apprehension thati progecitors ‘and, trial judges will not perform con- SERERIEE

scientiously their respective duties under the Constitution. =~ ="

- 2¥or example, in People Vi Hall 85.Cal:'3d 161, 672 P, }?.d 854(1933)’
the California Supreme Court found: that there was nio evidesicé to show™ -
|that procedures implemmenting its version of this etanderF nnposeii ﬁveT PRERE

years earlier, were burdensome for’ trial judges.

“In light of the variety of j jury:s selectmn practices followed in'our state :

and federal trial courts, we ma.ke no attempt to instruct these courts how
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In this case, petitioner made a timely objection to the pros-
ecutor’s removal of all black persons on the venire. Because

~ the trial court flatly rejected the objection without requiring

the prosecutor to give an explanation for his action, we re-
mand this case for further proceedings. If the trial court
decides that the facts establish, prima facie, purposeful dis-
crimination and the prosecutor does not come forward with a
neutral explanation for his action, our precedents require
that petitioner’s conviction be reversed. E.g., Whitus v.
Georgia, 385 U, 8., at 549-550; Hernandez v. Texas, 347
U. 8., at 482; Patton v. Mississippi, 332 U. 8., at 469.®

It is so ordered.
JUSTICE WHITE, concurring. '

The Court overturns the principal holdmg in Swain v.
Alagbama, 380 U. S. 202 (1965), that the Constitution does
not require in any given case an inquiry into the prosecutor’s
reasons for using his peremptory challenges to strike blacks
from the petit jury panel in the criminal trial of a black
defendant and that in such a case it will be presumed that
the prosecutor is acting for legitimate trial-related reasons.
The Court now rules that such use of peremptory ehallenges
in a given case may, but does not necessarily, raise an infer-
ence, which the prosecutor carries the burden of refuting,

best to implement our holding today. For the same reason, we express no
view on whether it is more appropriate in a particular case, upon a finding
of discrimination against black jurors, for the trial court to discharge the
venire and select a new jury from a panel not previously associated with
the case, see Booker v. Jabe, 775 F. 24, at 773, or to disallow the discrimi-
natory challenges and resume selection with the improperly challenged ju-
rors reinstated on the venire, see United States v. Robinson, 421 F. Supp.
467, 474 (Conn. 1976), mandamus granted sud nom. United Siales v. New-
man, 549 [F'. 2d 240 (CA2Z 1977). 4 -
5To the extent that anything in Swain v. Alabama, 380 U. S. 202

(1965), is contrary fo the principles we articulate today, that decision is

overruled.

P
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some satisfactory ground other than the belief that black
jurors should not be allowed to judge a black defendant.

Much litigation will be required to spell out the contours of
the Court’s equal protection holding today, and the signifi-
cant effect it will have on the conduct of eriminal trials cannot
be gainsaid. But I agree with the Court that the time has
come to rule as it has, and I join its opinion and judgment.

I would, however, adhere to the rule announced in De-
Stefano v. Woods, 392 U. S. 631 (1968), that Duncan v. Louz-
siana, 391 U. 8. 145 (1968), which held that the States cannot
deny jury trials in serious criminal eases, did not require re-
versal of a state conviction for failure to grant a jury trial
where the trial began prior to the date of the announcement
in the Duncan decision. The same result was reached in
DeStefano with respect to the retroactivity of Bloom v. Illi-
nots, 391 U. S. 194 (1968), as it was in Daniel v. Louisiana,
420 U. S. 31 (1975) (per curiam,), with respect to the decision

in Taylor v. Lowuisiana, 419 U. S. 522 (1975), holding that the

systematic exclusion of women from jury panels wolated the
Sixth and Fourteenth Amendments. ‘

JUSTICE MARSHALL, concurring.

I join JUSTICE POWELL’s eloquent opinion for the Court,
which takes a historic step toward eliminating the shameful
practice of racial diserimination in the selection of juries,
The Court’s opinion cogently explains the pernicious nature
of the racially diseriminatory use of peremptory challenges,
and the repugnancy of such discrimination to the Equal Pro-
tection Clause. The Court’s opinion also ably demonstrates
the inadequacy of any burden of proof for racially diserimina-
tory use of peremptories that requires that “justice . . . sit
supinely by” and be flouted in case after case before a remedy
is available.' I nonetheless write separately to express my
vﬁews. The decision today will not end the racial 'discrimina-

t Commonawenlth v. Martin, 461 Pa. 289, 299, 336 A, 2d 290, 295 (1975)
(Nix, J., dissenting), quoted in McCray v. New York, 461 U. 8. 961, 965,
n. 2 (1983) (MARSHALL, J., dissenting from denial of certiorari).
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ecutors have explained to courts that they routinely strike
black jurors, see State v. Washington, 3756 So. 2d 1162,
1163-1164 (La. 1979). An instruction book used by the pros-
ecutor’s office in Dallas County, Texas, explicitly advised
prosecutors that they conduct jury selection so as to elimi-
nate “‘any member of a minority group.’”® In 100 felony
trials in Dallas County in 1983-1984, prosecutors perempto-
rily struck 405 out of 467 eligible black jurors; the chance of a
qualified black sitting on a jury was 1 in 10, compared to 1 in
2 for a white.*

The Court’s discussion of the utter unconstitutionality of
that practice needs no amplification. This Court explained
more than a century ago that “‘in the selection of jurors to
pass upon [a defendant’s] life, liberty, or property, there
shall be no exclusion of his race, and no discrimination against
them, because of their color.’” Neal v. Delaware, 103 U. S.
370, 394 (1881), quoting Virginia v. Rives, 100 U, 8. 313, 323
(1880). JUsTICE REHNQUIST, dissenting, concedes that ex-
clusion of blacks from a jury, solely because they are black, is
at best based upon ‘‘erudely stereotypical and . . . in many
cases hopelessly mistaken” notions. Post, at 138. Yet the
Equal Protection Clause prohibits a State from taking any ac-
tion based on crude, inaccurate racial stereotypes —even an
action that does not serve the State’s interests. " Exclusion of
blacks from a jury, solely because of race, can no more be jus-
tified by a belief that blacks are less likely than whites to con-
sider fairly or sympathetically the State’s case against a black
defendant than it ean be justified by the notion that blacks

$Van Dyke, at 152, quoting Texas Observer, May 11, 1973, p. 5, col. 2.
An earlier jury-selection treatise circulated in the same county instructed
prosecutors: “Do not take Jews, Negroes, Dagos, Mexicans or a member of
any minority race on a jury, no matter how rich or how well educated.”
Quoted in Dallas Morning News, Mar. 9, 1886, p. 29, col. 1.

‘Id.,at 1, col. 1; see also Comment, A Case Study of the Peremptory
Challenge: A Subtle Strike at Equal Protection and Due Process, 18 St.
Louis U. L. J. 662 (1974).

)

)
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501-502 (EDNY 1984). Any prosecutor can easily assert fa-
cially neutral reasons for striking a juror, and trial courts are
ill equipped to second-guess those reasons. How is the court
to treat a prosecutor’s statement that he struck a juror be-
cause the juror had a son about the same age as defendant,
see People v. Hall, 35 Cal. 3d 161, 672 P. 2d 854 (1983), or
seemed “uncommunicative,” King, supra, at 498, or “never
cracked a smile” and, therefore “did not possess the sensitiv-
ities necessary to realistically look at the issues and decide
the facts in this case,” Hall, supra, at 165, 672 P. 2d, at 8567
If such easily generated explanations are sufficient to dis-
charge the prosecutor’s obligation to justify his strikes on
nonracial grounds, then the protection erected by the Court
today may be illusory. :

Nor is outright prevarication by prosecutors the only dan-
ger here. “[It is even possible that an attorney may lie to
himself in an effort to convince himself that his motives are
legal.” King, supra, at 502. A prosecutor’s own conscious
or unconscious racism may lead him easily to the coneclusion
that a prospective black juror is “sullen,” or “distant,” a
characterization that would not have come to his mind if a
white juror had acted identically. A judge's own conscious
or unconscious racism may lead him to acecept such an ex-
planation as well supported. As JUSTICE REHNQUIST con-
cedes, prosecutors’ peremptories are based on their “seat-of-
the-pants instinets” as to how particular jurors will vote.
Post, at 138; see also THE CHIEF JUSTICE's dissenting opin-
ion, post, at 123. Yet “seat-of-the-pants instinets” may often
be just another term for racial prejudice. Even if all parties
approach the Court’s mandate with the best of conscions in-
tentions, that mandate requires them to confront and over-
come their own racism on all levels —a challenge I doubt all of
them can meet. It is worth remembering that “114 years
after-the close of the War Between the States and nearly 100
years after Strauder, racial and other forms of diserimination
still remain a fact of life, in the administration of justice asin

ey
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Some authors have suggested that the courts should ba.n% .

prosecutors’ peremptories ,entirely, but. should. zealously
guard the defendant’s peremptory as “essential to the fair-

ness of trial by Jury,” Lewis v. Umted Sta.tes, 146 U S 370, -
376 (1892), and “one of the most important of the rights se- . .

cured to the accused,” Pointer v. United States, 151 U. S.
396, 408 (1894). See Van Dyke, at 167; Brown, McGuire, &

Wmters, The Perémptory Challenge .as a Mampulatlve De- - =
vice in Criminal Trials: Traditional Use or Abuse, 14 New
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prejudice against his prosecution Between him and the
state the scales are to be everly held " Hayes . Mzssoum,’l_'_ e
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by permitting both: prosecutor and defendant to engage in ra- o
cial discrimination in jury selection, but by banning the use of
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peremptory challenges by prosecutors and. by allowing the
States to eliminate the defendant’s peremptories as well.

Much ink has been spilled regarding the historic impor-
tance of defendants’ peremptory challenges. The approving
comments of the Lewis and Pointer Courts are noted above;
the Swain Court emphasized the “very old credentials” of the
peremptory challenge, 380 U. S., at 212, and cited the “long
and widely held belief that peremptory challenge is a neces-
sary part of trial by jury.” Id., at 219. But this Court has
also repeatedly stated that the right of peremptory challenge
is not of constitutional magnitude, and may be withheld alto-
gether without impairing the constitutional guarantee of im-
partial jury and fair trial. Frozier v. United States, 335
U. S. 497, 505, n. 11 (1948); United States v. Wood, 299 U. S,
123, 145 (1936); Stilson v. United States, 250 U. S. 583, 586
(1919); see also Swain, 380 U. S., at 219. The potential for
racial prejudice, further, inheres in the defendant’s challenge
as well. If the prosecutor’s peremptory challenge could be
eliminated only at the cost of eliminating the defendant’s
challenge as well, I do not think that would be too great a
price to pay.

I appland the Court’s holding that the racially discrimina-
tory use of peremptory challenges violates the Equal Protec-
tion Clause, and I join the Court’s opinion. However, only
by banning peremptories entirely can such diserimination be
ended.

JUSTICE STEVENS, with whom JUSTICE BRENNAN joins,
coneurring.

In his dissenting opinion, THE CHIEF JUSTICE correctly
identifies an apparent inconsistency between my criticism of
the Court’s action in Colorado v. Connelly, 474 U. S. 1050
(1986) (memorandum of BRENNAN, J., joined by STEVENS,
J.), and New Jersey v. T. L. q)., 468 U. S. 1214 (1984) (STE-
VENS, J., dissenting)—cases in which the Court directed the
State to brief and argue questions not presented in its petition
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' the Bqual. Protection Clanse despite the failure of petltloner 5

counsel to rely on that ground of dems:on Post, at 115-

116, nn, 1and2. Inthis case, however—unlike Connellyand .
nt has explicitly -

T. L 0.—the parby defendlug the i
rested on the 1ssue1n-;questxonas acontro]hn 'basxsforafﬁrm :

ance. In defending the Kentucky Supfeme“ Court's judg- LR

ment, Kentucky's Assistant Attorney Gene;-al emphasized
fequal rotectmn_ A

the State’s pos:tlon’ i the eén
.1ssue--

Swam versus Alabama should be reafﬁrmed

- We 1?’53111 e i}hat lf% 1$».th§ ‘AFourt'”'
, that is the item that should bé
perhaps an address to the prol

group.

fornia’s case deahng with the use of peremptories

. Mr. Chzef Justlce and ‘may 1t piease the Court
_the 1ssue before this Court today 'is smply whether ,
ehith Amendment%
' Swain dealt pr Prl-
. marily with the use of perémptory challenges to strike "’
- individuals who Were Of a COgmzable or: 1dentaﬁable»

“Petmoners show 10 ¢ase other than the State of Cah- * f

wherein the Slxth Ameridment was czted as authorlty for o

teenth Amendment is mdeed the issue: 'I‘hat was thel IR R

guts and prunarﬂy the basm concern of Swam

“In closmg, We. beheve that the trlal court of Kentucky’ Y

and the Supx:eme Court of Kent_ucky have, ﬁrmly em-

braced Swain,- and We respect.fully request that thlsi .

Court affirm the opinion of the Kentucky court as Well as
to reafﬁrm Swam versus Alabama 1 '

In addltlon to the party’s rehance on the equal protectlon

a.rgument in hefense of the Judgment several amzcz cume | :

1Tr. ofOralArg 27—28 43

. -

TaegE
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also addressed that argument. For instance, the argument

in the brief filed by the Solicitor General of the United States

begins; |
“PETITIONER DID NOT ESTABLISH THAT HE
WAS DEPRIVED OF A PROPERLY CONSTITUTED
PETIT JURY OR DENIED EQUAL PROTECTION
OF THE LAWS

“A. Under Swain v. Alabama A Defendant Cannot
Establish An Equal Protection Violation By Show-
ing Only That Black Veniremen Were Subjected To
Peremptory Challenge By The Prosecution In His
Case”?

-Several other amici similarly emphasized this issue.?

In these circumstances, although I suppose it is possible
that reargument might enable some of us to have a better in-
formed view of a problem that has been percolating in the
courts for several years,* I believe the Court acts wisely in

*Brief for United States as Amicus Curiae 7.

*The argument section of the brief for the National District Attorneys

Association, Inc., as amicus curige in support of respondent begins as
follows:
“This Court should eonclude that the prosecutorial peremptory challenges
exercised in this case were proper under the fourteenth amendment equal
protection clause and the sixth amendment. This Court should further de-
termine that there is no constitutional need to change or otherwise modify
this Court’s decision in Swain v. Alebama.” Id., at 5.

Amici supporting petitioner also emphasized the importance of the equal
protection issue. See, ¢. g., Brief for NAACP Legal Defense and Educa-
tional Fund, American Jewish Committee, and American Jewish Congress
as Amici Curiae 24-36; Brief for Lawyers’ Committee for Civil Rights
Under Law as Amicus Curiae 11-17; Brief for Elizabeth Holtzman as Ami-
cus Curiae 13.

‘8ee McCray v. New York, 461 U, S. 961 (1983) (opinion of STEVENS,
J., respecting denial of certiorari); id., at 963 (MARSHALL, J., dissenting
from denial of certiorari).

The eventual federal hak)eas corpus disposition of McCray, of cotlirse,
proved to be one of the landmark cases that made the issues in this case

RN
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N O'CONNORJ concurring

_--resolvmg the issue nowW- on the: bas1s of the: arguments that-:;fvf.f** "

WHITE that today’s decision does not appl_y retrqactlvely

ripe for review. McCray v. Abrams, 750 F: 24 1118 (CA2 1984), cert,
' eavil;

pending, No. 84-1426. See also Pet. for Cert.

McCrajy as & reason for réview), InMcCruy, a8 in alriost gu“‘* s
have consxdered sunilar ghallenges .the C.Dur{'f_“?f Aﬁpéals"for t.h Second a4

this questmn, the Court demed themotlon. See Abmms % McC‘ray, ATL - o .

U 8. 1097 (1985) Cf ztnd (BRENNAN,MABSHAIL and S'I!EVENS, JJ ,;

subseribe to Tm-: ‘CHIEF J USTICE'S view, expre :
' shnuld oniy address issues necessary to the dsposmon of the case or petl- Lol
tion. For contrasting views, see,"e: ., Bender v. Williamsport Area .
School Dist., 475 u. ‘S. 534, 551 (1986) (BURGER, C.J., dissenting) (ad--

by BURGER, C. J ) (express g v1ew on meritg eﬁen though writ ; ,
missed as zmprowdently grantéd’ because stdte-court Judgment. rested on

adequate and independent state grounds),F'lmdav ‘Casal, 462 U. 8 637, i
r639 (1983) (BURGER G, concurrmg) {agreemg mth Go ] that wnt,. ;

U. S, 1050 (1986) (ordering partles to address msﬁe thaty nelth r. partym‘f Tath T :
‘raised); New Jersey v. ﬁ’ Lt O., 468 U S 1214 (1984) (same)

s-f-'

- of the Court found a lack of stand- - |
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CHIEF JUSTICE BURGER, joined by JUSTICE REHNQUIST,
dissenting.

We granted cert&oram to decide whether petitioner was

tried “in violation of constitutional provisions guaranteeing
the defendant an impartial jury and a jury composed of
persons representlng a fair cross section of the community.”
Pet. for Cert. i.

I

Today the Court sets aside the peremptory. challenge, a
procedure which has been part of the common law for many
centuries and part of our jury system for nearly 200 years.
It does so on the basis of a constitutional argument that was
rejected, without a single dissent, in Swain v. Alabama, 380
U. S. 202 (1965). Reversal of such settled principles would
be unusual enough on its own terms, for only three years ago
we said that “stare decisis, while perhaps never entirely
persuasive on a constitutional question, is a doctrine that
demands respect’'in a society governed by the rule of law.”
Akron v. Akron Center for Reproductive Health, Inc., 462
U. S. 416, 420 (1983). 'What makes today’s holding truly ex-
traordinary is that it is based on a constitutional argument
that the petitioner has expressly declined to raise, both in
this Court and in the Supreme Court of Kentucky.

In the Kentucky Supreme Court, petitioner disclaimed
specifically any reliance on the Equal Protection Clause of
the Fourteenth Amendment, pressing instead only a claim
based on the Sixth Amendment. See Brief for Appellant 14
and Reply Brief for Appellant 1 in No. 84-8C-733-MR (Ky.).
As petitioner explained at oral argument here: “We have not
made an equal protection claim. . . . We have not made a
specific argument in the briefs that have been filed either
in the Supreme Court of Kentucky or in this Court saying
that we are attacking Swain as such.” Tr. of Oral Arg. 6-7.
Petitioner has npt suggested any barrier prevented raising
an equal protection claim in the Kentucky courts. In such
circumstances, review of an equal protection argument is im-

9
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~- - proper in this Cﬂurt ““The Court has consxstently refused tol -
- decide federal constitutional issues raised Jnere for the first -~

time on review of state court declsmns R Illmms V.

Gates, 459 U. S. 1028;-1029, n- ‘2'(1982) (STEVENS T digs o o

- senting) (quotmg Ca.rdzmlev Louisiana, 894.U. 8. 43'7 438 b
(1969)). Neither the Court nor JUSTICE STEVENS«foerS any-c.ot e
~ justification 1 for departmg from' this: tlme-honored prmmple, SRS R
“which dates to Quwings v. Norwood’s Lessee, 5 Cranch 844 - .

(1809), and Crowell v. Randell, 10 Pet. 368 (1836),

Even if the equal protection issue had: been pressed inthe - ‘.
Kentucky Supreme Court, it has surely not ‘been pressed. . ..
here. This provides,an additional.and. completely separate: , . o
procedural novelty to.today’s decision. Petitioner’s “ques-.. PR
- tion presented” involved only the “constitutional prcmsnons

guaranteeing the defendant an mpart;al jury and a jury com-

posed of persons: representmg a fair cross section’ of the =
commumty " Pet. for Cert: 1. These provisions are found - o

the Sixth Amendment not the Equal Protection Clause of

VVVVV

his brief on the merits, under a heading dlstmgumhmg equale,, o
protection cases;, petxtmner noted “the melevence of thee o

Swain analysis to the present case,” Brief for Petitioner 11

instead petitioner relied solely on Sixth Amendment analyms g
found in cases such as Taylor v. Louisiana, 419 U. 8. 522 . .
(1975). During oral argument counsel for petltloner was

pointedly asked:

“QUESTION: Mr Nlehaus, Swam Wwas an equal Pm*”__:,'

tectlon challenge, was it not?
“MR. NIEHAUS: Yes.

“QUESTION Your claml here 1s based solely on the,

Sixth A:tnendment'?

PR

“MR. NIEHAUS: Yes. o _

“QUESTION IS that curract? LT

“MR. NIEHAUS:> That is what ‘we are arg'umg, yes SR AP RES
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“QUESTION: You are not asking for a reconsidera-
tion of Swain, and you are making no equal protection
claim here. Is that correct?

“MR. NIEHAUS: We have not made an equal protec-
tion claim. 1 think that Swain will have to be reconsid-
ered to a certain extent if only to consider the arguments
that are made on behalf of affirmance by the respondent
and the solicitor general.

“MR. NIEHAUS: We have not made a specific argu-
ment in the briefs that have been filed either in the
Supreme Court of Kentucky or in this Court saying that
we are attacking Swain as such. . . .” " Tr. of Oral Arg.
5-1.

A short time later, after discussing the difficulties atten-
dant with a Sixth Amendment claim, the following colloquy
occurred: :

“QUESTION: So I come back again to my question
why you didn't attack Swain head on, but I take it if the
Court were to overrule Swain, you wouldn’t like that
result.

“MR. NIEHAUS: Simply overrule Swain without

adopting the remedy?

“QUESTION: Yes.

“MR. NIEHAUS: I do not think that would give us
much comfort, Your Honor, no.

“QUESTION: That is a concession.” Id., at 10.

Later, petitioner’s counsel refused to answer the Cowmrt’s
questions concerning the implications of a holding based on
equal protection concerns:

“MR. NIEHAUS: . . . [There is no state actim'a in-
volved where the defendant is exercising his peremptory
challenge.

¢ }
s
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“QUESTION But there might be under an equa] pro-

: tecinon challenge_'

kind of a strike: . - .
““MR. NIEHAUS: T believe 1

really not prepared “tO answer 'that speczﬁc ¥ ques-.;’:,

tion. .. .” Id., at 20

Brown v. Board of E’ducat" 'n,“345 U;S 97 1;(_1953), 1t ‘mozs R
(1984) This step ls ;parhcularly appropnate where re-

‘In Colorado v. Comwlly, JUSTICE BRENNAN, Jomed by JUSTICE STEJ: R R
VENS, filed a memofdndum objectmg to ‘this briefing of an additional « ~ o . "¢
‘question, explaining that “9t is hardly: for this: Court to ‘second chmr the ~yowest
prosecutor to alter his strategy or guard him from nnstakes. : Under this- ..., -
'on or falrly

Court’s Rule 21.1(a), ‘[o}nly the gueshons set forth in the pef
mcluded therein will be considered by the Court Gwen pehtmner 8 X~
press disclaimer that [this] issue is presented, that question cbviously is

not ‘fmrly mcluded’mthe queatmn submitted: The Court’s directionthat - = .+ . <+ .
the parties address it anyway makes. meamngless in this casethe provx‘f’?:r- YoEin e
sions of this Rule and s plainly-cause for- coticern,: particularly since itis - - ¢

clear that a similar dispensation would not be granted a eriminal defendant;
however stronglus claim.” 474 U. 8., at 1052, If the Court's limited step

of directing bneﬁng on an addltmnal point- at ‘the: time.:certiorari was’

fit is the state system that ailows that' o

granted was “cause for concern;” T would think a fortiori that the far murei Weden

expansive action the Court takes today would warrant similar concern.

*JUSTICE STEVENS; joined by JUSTICE: BRENN -and JUSTICE: MAR WP ‘
SHALL, dissented from the order. dlrectmg rear ent in Nm Jeraey VAR

T.L. 0. They explmned-

“The single question presented to the Cuurt has now been bnefed and |

argued. Evidently unable or unwilling to decide the gquestion presented
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examination of a prior decision is under consideration. See,
e. g., Garcia v. San Anfonio Metropolitan Transit Author-
ity, 468 U, S. 1213 (1984) (directing reargument and briefing
on issue of whether National League of Cities v. Usery, 426
U. S. 833 (1976), should be reconsidered); Alfred Dumhill
of London, Inc. v. Republic of Cuba, 422 U. S. 1005 (1975)
(directing reargument and briefing on issue of whether the
holding in Banco Nacional de Cuba v. Sabbatine, 376 U. S.
398 (1964), should be reconsidered). Alternatively, we could
have simply dismissed this petition as improvidently granted.

The Court today rejects these accepted courses of action,
choosing instead to reverse a 21-year-old unanimous constitu-
tional holding of this Court on the basis of constitutional
arguments expressly disclaimed by petitioner. The only
explanation for this action is found in JUSTICE STEVENS’ con-
currence. JUSTICE STEVENS apparently believes that this
issue is properly before the Court because “the party de-
fending the judgment has explicitly rested on the issue in
question as a controlling basis for affirmance.” Ante, at 109,
Cf. Illinois v. Gates, 459 U. S, at 1029, n. 1 (STEVENS, J.,
dissenting) (“[TThere is no impediment to presenting a new
argument as an alternative basis for affirming the decision
below”) (emphasis in original). To be sure, respondent and
supporting amict did cite Swain and the Equal Protection
Clause. But their arguments were largely limited to ex-

by the parties, the Court, instead of dismissing the writ of certiorari as

improvidently granted, orders reargument directed to the guestions that
[petitioner] decided not to bring here. . . . Volunteering unwanted advice
is rarely a wise course of action.

“I believe that the adversary process functions most effectively when we
rely on the initiative of lawyers, rather than the activism of judges, to
fashion the questions for review.” 468 U. 8., at 1215-1216.

USTICE STEVENS' proffered explanation notwithstanding, see ante, at
10% {concurring opinion), I am at a loss to discern how gne can con-
sistently hold these views and still reach the question the Court reaches
today.

)
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plaining that Swain placed a negatlve gloss -on the Sixth

Amendment claim actually raised by ‘petitioner, - In- any' , B

event, it is a strange Junsprudence that looks to the: argu-

- ments made by respondent to. determme the: breadth of:the -
quesnons presented for our review by petltloner Of course; - = -~ ;-
such a view is dlrectly at odds with our Rule 21. I(a), Whlch%i e T
proyides that “lolnly the questions set forth in the petition., -

or fairly included therein will be considered by the Court.”
JUSTICE STEVENS does not cite, and I am not aware of, any

case in this Court's nearly 200-year history where the alter- R S
natlve grounds. urged by respondent to. affirm a judgment-.. ...

were then seized ‘upon to permit petltloner to obtain: relief

from that very Judg'ment desplte petltloner 5 faJlure to urge_ e

that ground

J USTICE STEVENS also abserves that several amzcz cume

andn. 8. ButIthought:twell settled that evemf a“pomtls ‘.
made in an amicus curiae brief,” if the claim “has neverbeen @ . .o

advanced by petxtmners . we have no reason to pass upon

it.” Knetsch v. United States 3864 U. 8. 361, 370 (1960).

When obJectmnstoperemptory che.llenges were brought to
this Court three years ago, JUSTICE STEVENS agreed with -
JUSTICE MARSHALL that the challenge involved “a significant - - ..
and recurring question of constitutionat law.” - McCray'v. - =+ -
SHAL‘L, J., dlssent-' |

New York, 461 U S. 961 963 (1983) A
ing from denial of certiorari), referred, to with : ApPro
at 961 (opinion of STEVENS, J: respectlng ‘denial. of certlorarz).

Nonetheless, JUSTICE STEVENS wrote that the msue could be-= I
same conditions exist here today. JUST CE STEVENS oon"" o
cedes that reargument of t}ns case “might enable some ofus. . .

dealt with “more Wleely at a'later: date

to have a better informed view of a problem that has been

percolating in the courts for- several years.” Ante, at 110.
Thus, at bottomluspoatmnls tha{t we shoul ”overrulef" nexs
tremely important prior constitutional decision of this Gourti o e
on a claim not advanced ‘There, even though brleﬁng and. oral TR
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argument on this claim might convinee us to do otherwise.®
I believe that “[d]ecisions made in this manner are unlikely
to withstand the test of time.” United States v. Leon, 468
U. S. 897, 962 (1984) (STEVENS, J., dissenting). Before con-
templating such a holding, I would at least direct réargument
and briefing on the issue of whether the equal protection
holding in Swain should be reconsidered.

II

Because the Court nonetheless chooses to decide this case
on the equal protection grounds not presented, it may be use-
ful to discuss this issue as well. The Court acknowledges,
albeit in a footnote, the “‘very old credentials’” of the
peremptory challenge and the “‘widely held belief that
peremptory challenge is a necessary part of trial by jury.’”
Ante, at 91, n. 15 (quoting Swain, 380 U. S., at 219). But
proper resolution of this case requires more than a nodding
reference to the purpose of the challenge. Long ago it was

1This fact alone distinguishes the cases cited by JUSTICE STEVENS
as support for today's unprecedented action. See anfe, at 111, n. 5. In
Bender v. Williamsport Area School Dist., 475 U, 8. 534, 551 (1986) (BUR-
GER, C. J., dissenting), Colorado v. Nunez, 465 U. S. 324 (1984) (WHITE,
J., concurring), and Florida v. Casal, 462 U. S. 637, 639 (1983) (BURGER,
C. J., concurring), the issues discussed were all the primary issues ad-
vaneed, briefed, and argued by the petitioners in this Court or related di-
rectly to the Court’s basis for deciding the case. To be sure, some of the
discussion in these separate statements might be parsimoniously viewed as
“[un]necessary to the disposition of the case or petition.” Amnte, at 111,

-n. 5. But under this approach, many dissenting opinions and dissents

from the denial of certiorari would have to be condemned as well. More
important, in none of these separate statements was it even suggested that
it would be proper to overturn a state-court judgment on issues that had
not been briefed and argued by petitioner in this Court, as the Court does
today. Finally, in Colorado v. Connelly, 474 U. 8. 1050 (1986), and New
Jersey v. T. L. O., 468 U. 8. 1214 (1984), we directed briefing and arpu-
ment on particular questions before deciding them. Such a procedure
serves the desirable end of ensuring that the issues which the Court wishes
to consider will be fully briefed and argued. My suggestion that the Court
hear reargument of this case serves the same end.
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recogmzed that “[t]he rlght of challenge is almost essentml

for the purpose of securing perfect fairness and lmpartlahty
inatrial.” W. Forsyth, History.of! Tnalby Jury: 175 (1852)..
The peremptory challenge has been in use without. scrutmy

into its basis for nearly as. long as. Jur:eshave existed.: “It x
- was in use amongst: the Romans in criminal cases,. and’ SR A
Lex Servilia (B.C. 104) enacted that the accuser and. theacs', .

cused should severally propose one hundred judices; and: that
each might reject fifty from the list of the other, so that orie
hundred would remain to try the alleged crime.” "Jbid.; see
‘also J. Pettingal, An Enqmry into the Use and Practlce of
Jurxes Among the Greeks and Romans 115,&35 (1769).:

P

In Swain JUSTICE HITE traced the development of: the

V peremptory challenge_ﬁ'om the early daysmf the Jury trml m

“In all trials for feiomes at common law,;: the defendant

was allowed to challenge peremptorﬂy@ﬁ jurors, and the . o

33 Edw. 1, Stat 4 (1305), prow@ed that if ‘they that sue
for the ng will challenge any. ..

that a proper Jury trial requlred peremptories on both
sides, however, that the statute was construed to allow
the prosecution to'direct any juror after'examination to-

‘stand aside’until'the entire panel was goie over and the e

defendant hiad exercised his challenges; only if there was'«
a deficiency’ of jurors in- the ‘box at ‘that pomt did- the
Crown have to show cause in respect to jurors recalledto

make up the “Fequited rumber.- "Peremptones on both*

J rs, they shall as- L
sigh...a Cause certam ‘So persistent was the view o

ber of Juroré 'mthout cause; a nght whith was eaid-z;to B
tend to ‘infinite delayes and danger.” Coke on. L:ttleton
156 (14th ed. 1791). Thus The Ordinance for Inquests,

“sides became theosetf]]ed law' of England, continuing in |

the above form until after the separation of the ‘Colo -
nies.” 380 U. S., at 212-213 (footnotes ormtted) '

847




85

120 OCTOBER TERM, 1985
BURGER, C. J., dissenting 476 U. 8.

Peremptory challenges have a venerable tradition in this
country as well:

“In the federal system, Congress early took a part of the
subject in hand in establishing that the defendant was
entitled to 35 peremptories in trials for treason and 20 in
trials for other felonies specified in the 1790 Act as pun-
ishable by death, 1 Stat. 119 (1790). In regard to trials
for other offenses without the 1790 statute, both the
defendant and the Government were thought to have a
right of peremptory challenge, although the source of
~ this right was not wholly clear. . .. .
“The course in the States apparently paralleled that in
the federal system. The defendant’s right of challenge
was early conferred by statute, the number often cor-
responding to the English practice, the prosecution was
thought to have retained the Crown’s common-law right
to stand aside, and by 1870, most if not all, States had
enacted statutes conferring on the prosecution a sub-
stantial number of peremptory challenges, the number
generally being at least half, but often equal to, the num-
ber had by the defendant.” Id., at 214-216 (footnotes
omitted). '

The Court’s opinion, in addition to ignoring the teachings
of history, also contrasts with Swain in its failure to even
discuss the rationale of the peremptory challenge. Swain
observed: '

“The function of the challenge is not only to eliminate
extremes of partiality on both sides, but to assure the

parties that the jurors before whom they try the case .

will decide on the basis of the evidence placed for them,
and not otherwise. In this way the peremptory satisfies
the rule that ‘to perform its high funetion in the best
way, “justice must satisfy the appearance of justice.”””
Id., at 219 (quoting In re Murchison, 349 U. 8. 133, 136
(1955)).
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Permlttmg nnexplamed peremptorles has long been regarded B
as a means to shrengthen o_tn’* : 'u;'y system m ofher Ways as '

‘well. One commentator has re: gmzed
“The peremptory, thou . any ‘re

avoids trafficking in’ f:he core of truth ’_:" me t-_c _

' stereotypes '

against young alienated blacks ‘who have not tned to Jom
the middle elass, to enuriciate this in the conerete ex-

pression required ofa -¢hallenge for cause is socaeta]ly-

. divisive, cad we have-evolved in the peremptory

" challenge a system that allows the’ coverl? .expression of i
“ what we dare not say but know-is true more ften than: R
not.” Babeock; Voir Dire: Preserving “Its Wonderful ok w0

Power,” 27 Stan L. Rev. 545; 553554 (1975) .
- For reasons such as these, tlns Court concluded’

spent recounting the well-estabhshed p%mclple tha' 'mten- o
. tional exclusion of racial groups “from jury venires is a

RV E

our desire for z a 'soclety in ovhlch"all people are Judged ast‘ o
mdlvaduals _and m_whlch each ls_held rea.sonable andopen = .

ence- revealsi that)black males as 2 class can be hias d oo
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violation of the Equal Protection Clause. I too reaffirm that
principle, which has been a part of our constitutional tradi-
tion since at least Strauder v. West Virginia, 100 U. S. 303
(1880). But if today’s decision is nothing more than mere
“application” of the “principles announced in Strauder,” as
the Court maintains, ante, at 89-90, some will consider it cu-
rious that the application went unrecognized for over ajcen-
tury. The Court in Swain had no difficulty in unanimously
concluding that cases such as Strauder did not require in-
quiry into the basis for 2 peremptory challenge. See post, at
135-137 (REHNQUIST, J., dissenting). More recently we
held that “[d]efendants are not entitled to a jury of any par-
ticular composition . . . .” Taylor v. Louisiana, 419 U. S.,
at 538. ‘ ‘

A moment’s reflection quickly reveals the vast differences
between the racial exclusions involved in Strauder and the

- allegations before us today:

“Exclusion from the venire summons process implies
that the government (usually the legislative or-judicial
braneh) . .. has made the general determination that
those excluded are unfit to try any case. Exercise of
the peremptory challenge, by contrast, represents the
discrete decision, made by one of two or more opposed
litigants in the trial phase of our adversary system of
justice, that the challenged venireperson will likely be
more unfavorable to that litigant in that particular case
than others on the same venire.

“Thus, excluding a particular cognizable group from all
venire pools is stigmatizing and diseriminatory in several
interrelated ways that the peremptory challenge is not.
The former singles out the excluded group, while indi-
viduals of all groups are equally subject to peremptory
challenge on any basis, including their group affiliation.
Further, venire-pool excﬁusion bespeaks a priori across-
the-board total unfitness, while peremptory-strike exclu-
sion merely suggests potential partiality in a particular

&
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lsolated case. Exclusmnfrom venirés focuses on the in= ¢ s
~ herent attributes of ‘the excluded group and infers its <
-mfmomty, but the perem_ptory does not To SuggESt R

favor ltS own,isnot.? United 'States v Leslze, 783F 26 ¥ s

541 554 (CA5 1986) (en banc)

on the sole basns that such deczs:lons are mad 0N th
“assumption” or “intuitive _]udgment " Ante, at 97. “As a-
result unadulterated equal protectmn ana._lyms is, sunply in-

lar case. A clause tha‘f; requlres axmmmum “rat ftf? in |

government actions has no’ apphcatnon to.“‘an arb"

caprzclous rlght & S'wam, supm, at 219 (quot:mg etma v .

$V _
U. S 718 725 (1982), doesn t"explam"'

able prejudices. ¥

W. Blackstone, Commentaries *353)
That the dpurt is not applying conventlonal equal protec- [

tion analysis is shown by its limitation of its new rule- to-alle: =:.:

gations of impermissible challenge on the basis of race; ‘the -

,,eadth ofaproce- :

dure exercised on the\“ sudden mpres, eons and’ unaccount-:. .
e are apt to conceive ;upon the bare looks, . -
and gestures of another J7 Lewis, supra, at 376 (quotmg 4

88
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Court’s opinion clearly contains such a limitation. See ante,
at 96 (to establish a prima facie case, “the defendant first
must show that he is a member of a cognizable racial group™)
(emphasis added); ibid. (“[FJinally, the defendant must show
that these facts and any other relevant circumstances raise
an inference that the prosecutor used that practice to exclude
the veniremen from the petit jury on account of their race”.
(emphasis added). But if conventional equal protection prin-
ciples apply, then presumably defendants could object to ex-
clusions on the basis of not only race, but also sex, Craig
v. Boren, 429 U. 8. 190 (1976); age, Massachusetis Bd. of
Retirement v. Murgia, 427 U. S. 307 (1976); religious or
political affiliation, Karcher v. Daggett, 462 U. 8, 725, 748
(1983) (STEVENS, J., concurring); mental capacity, Cleburne
v. Cleburne Living Center, Inc., 473 U, S. 432 (1985); num-
ber of children, Dandridge v. Williams, 897 U. 8. 471 (1970);
living arrangements, Depariment of Agriculture v. Moreno,
413 U. S. 528 (1973); and employment in a particular indus-
try, Minnesota v. Clover Leaf Creamery Co., 449 U. S. 456
(1981), or profession, Williamson v. Lee. Optical Co., 348
U. S. 483 (1955).¢

In short, it is quite probable that every peremptory chal-
lenge could be objected to on the basis that, because it ex-
cluded a venireman who had some characteristic not shared
by the remaining members of the venire, it constituted a
“classification” subject to equal .protection scrutiny. See
MeCray v. Abrams, T50 F. 24 1113, 1139 (CAZ 1984)
(Meskill, J., dissenting), cert. pending, No. 84-1426. Com-
pounding the difficulties, under conventional equal protection
principles some- uses of peremptories would be reviewed
under “strict serutiny and . . . sustained only if . . . suitably
tailored to serve a compelling state interest,” Cleburne, 473

*While all these distinctions might support a claim under conventional
equal protection principles, |a defendant would also have to establish stand-
ing to raise them before obtaining any relief. See Alexander v. Louisi-
ana, 405 U. 8. 625, 633 (1972). -

()
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U. 8., at 440; others would be rewewed to determlne if they'

were “substantla]ly related. toa sufﬁme:ntly lmportant gov- E

ernment interest,” id.; at 441; and still others would be re- -~ S
wewed to deterniine. Whether t;hey Were “a ratlonalmeans to o

serve a legitimaté'end.” Jd. at442. ~ -
The Court never- 3PP11es this conventlonal equs

been regarded by this Court as substantial, if not compellmg -
Peremptory challenges have long been wewed asgameansto
achieve an impartial jury that will be sympathetlc*to‘"""ard v
nexther an accused nor Wltnesses for the State on- the baSJ.s .

conventlonal equal PrOtectlﬂn prmmples, a state lnterest of R

this magmtude and ‘aneient lineage mlght well overcome an i s

equal protection objection tothe application of peremiptoiy -
challenges. However; the Courtis silent on'the strengthof ~

* the State’s interest; apparerntly leaving this issue, among - e

many others, to the fiirther “htlgatmn [that] will be’ reqmred‘ '

to spell out the contours 6fthe Courb’s eqtial‘protectmn ‘hold-~ e

ing today . . . .” " Anté; at 102 (WHITE, Ji, coneurr}ng) B e h

The Court also purports to express “no views on ‘whether
the Constitution imposes any limit on the exercise’of perep-
tary challenges by defense counsel.” Anie, at 89, n, 12 {em-

phasis added) But éthe clear and mescapabl_e nnport'?of thls Lo S

use of perempt.ones rests not mereiy on assumptmns, ante, at 9?, but on e A
sociological studies of othmxmlar fnundatmns See Saltzburg & Powers' T h RN

Peremptory Challen 7

Representation, 41 M . 337, 365, and f 124' (1982), " For “[1

assessmerlt of a juror's prejudices ‘based’ on’ grouj: affilistion is aeel te EEEE

. then counsel has ‘exercised the cha]lenge as it was mtenaed—to fe- B
move the most partial'jurers.” Id.;at’365. < v o % R

framework to the ¢laims at hand, perhaps to avmd acknowl,_y___. e |
edging that the state interest involved here has historically . . :
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able tool to both prosecutors and defense attorneys alike.
Once the Court has held that prosecutors are limited in their
use of peremptory challenges, could we rationally hold that
defendants are not?® “Our criminal justice system ‘requires
not only freedom from any bias against the accused, but also
from any prejudice against his prosecution. Between him
and the state the scales.are to be evenly held.”” Ante, at 107
(MARSHALL, J., concurring) (quotmg Hayes v. Missouri, 120
U. S. 68, 70 (1887)) :

Rather than applying straightforward equal protection
analysis, the Court substitutes for the holding in Swain a cu-
rious hybrid The defendant must first establish a “prima
facie case,” ante, at 93-94, of invidious diserimination, then
the “burden shifts to the State to come forward with a neu-
tral explanation for challenging black jurors.” Anfte, at 97.
The Court explains that “the operation of prima facie burden
of proof rules” is established in “[oJur decisions concerning
‘disparate treatment’. . . .” Anile, at 94, n. 18, The Court
then adds, borrowing again from a Title VII ease, that “the
prosecutor must give a ‘clear and reasonably specific’ ex-
planation of his ‘legitimate reasons’ for exercising the chal-
lenges.” Ante, at 98, n. 20 (quoting Texas Dept. of Commu-
nity Affairs v. Burdine, 450 U. S. 248, 258 (1981)).”

While undoubtedly these rules are well suited to other con-
texts, particularly where (as with Title VII) they are re-

quired by an Act of Congress,® they seem curiously out

**{Elvery jurisdiction which has spoken to the matter, and prohibited
prosecution case-specific peremptory challenges on the basis of cognizable
group affiliation, has held that the defense must likewise be so prohibited.”
United States v. Leslie, 783 F. 2d 541, 565 (CAH 1986) (en banc).

"One court has warned that overturning Swain has *[t]he potential for
stretching out criminal trials that are already too long, by making the voir
dire a Title VII proceeding in miniature.” United States v. Clark, 737 F.
2d 679, 682 (CAT 1884). That “potential” is clearly about to be realized.

*1t is worth obs}erving that Congress has been unable to locate the
constitutional deficiencies in the peremptory challenge system that the
Court discerns today. As the Solicitor General explains in urging a re-

O



- sent in Swain that, ‘if scrutiny were pemnt R
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~ of place when apphed to peremptory challenges in crmnnal .
cases. Our system: pefmits two types of challenges ehals o b
- lenges for cause and peremptory challenges. ‘Challenges for".
cause obviously have to b& explained; by definition, ‘peremp= - .
s calledsa peremptory challenge; -~ .
because the prisoner may challenge peremptonly, onhisown " - :
dislike, without showing of any cause:” - H, Joy; On Peremp-'. .
tory Challenge of Jurors1(1844) (emphams added). Analygti="
cally, there is no middle ground A challenge-either hastobe -
explamed or it does riot.: Itis readily apparent, then, thatto.
permit inquiry into theé-basis for a peremptory challenge'- L
would force “the peremptory. challenge {to] collapse into the -
challenge for cause.” United States v. Clark; BTF.2d679, o
d'without dls— DRSNS
Q.“[t]he c¢hal- "~ o -

tory. challenges donot.

682 (CA‘? 1984). -Indeed, the Court recopn:

of the challenge or. at a hearmg afterwards:”
U.S.,at222. '

Confronted with the dﬂemma 11: created the Court today B
attempts to decree a middle ground. . To rebut a prima facie .- . f
case, the Court reqmres a “neutral explanatlon” forithe chal- ..
lenge, but is at pains.to “emphaelze” that the “explanation
need not rise to the level justifying exercise of a- challenge for-_ a

11

cause.” Ante, at 97 Tamata loss to dlscem the govemng
principles here. A “clear and reasonably speelﬁc explana-
tion of “legitimate reasons” for exercising the challenge will

be dzfﬁcult to dxstmgmsh from a challenge for cause Any-“

Jection of the Sixth Amendment 1ssue presented by tlus petmon and an. .

affirmance of the dECISIDB helow, “{ﬂn reconcilmg the tradn: onal peremp-

tory challenge system with the ; requiréments of the Sixth Amen&ment itis |

instructive to consider the accommodation made by Congress in the Jury
Selection and Service Act of 1968;28'0,:8..C. 1861 etzeq. .. . [TThe House

Report makes clear that .- ‘the bill leaves undisturbed the nght ofaliti-- .
‘gant to exercise his: peremptory challenges to eliminate juroks for purely - -
subjective reasons.’ . ‘Brief for United: States as :Amicus Curiae. 20 nll

(quoting H. R. Rep No. 1076 90th Cong 2d Sess., 5-6.(1968)); -
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thing short of a challenge for cause may well be seen as an
“arbitrary and capricious” challenge, to use Blackstone’s
characterization of the peremptory. See 4 W. Blackstone,
Commentaries *353. Apparently the Court envisions per-
missible challenges short of a challenge for cause that are just
a little bit arbitrary—but not too much. While our trial
judges are “experienced in supervising voir dirve,” ante, at 97,
they have no experience in administering rules like this.

An example will quickly demonstrate how today’s holding,
while purporting to “further the ends of justice,” ante, at 99,
will not have that effect. Assume an Asian defendant, on
trial for the capital murder of a white victim, asks prospec-
tive jury members, most of whom are white, whether they
harbor racial prejudice against Asians. See Turner v. Mur-
ray, ante, at 36-37. The basis for such a question is to flush
out any “juror who believes that [ Asians] are violence-prone
or morally inferior . ...” Anie, at 35.° Assume further
that all white jurors deny harboring racial prejudice but that
the defendant, on trial for his life, remains unconvinced by
these protestations. Instead, he continues to harbor a
hunch, an “assumption,” or “intuitive judgment,” ante, at 97,
that these white jurors will be prejudiced against him, pre-
sumably based in part on race. The time-honored rule be-
fore today was that peremptory challenges could be exercised
on such 2 basis. The Court explained in Lewis v. United
States:

“[H]ow necessary it is that a prisoner (when put to de-
fend his life) should have good opinion of his jury, the
want of which might totally diseoncert him; the law wills
not that he should be tried by any one man against whom

'This question, required by Turner in certain capital cases, demon-
strates the inapplicability of traditional equal protection analysis to a
jury woir |dire seeking an impartial jury. Surely the question req‘?s on
generalized, stereotypic racial notions that would be condemned on equal
protection grounds in other contexts,

C e T L
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he has CODCEIV clfa.. preJurhce even w1thout bel_ng able tﬂ e
o ass1gn a reason for such h1s dlsllke % 146 “U , fat;ﬁ?ﬁ-:

: The effect of the ourt’s' dec1s1on however wﬂl be to forcee' Sl e

planatmn,” ante;‘ at 98; for'hss peremptory challenge, a bur- g

den he probably cannot meet,” This example demonstrates

that today’s holdmg will produce Jurses that the part:es do o -

not beheve are truly 1mpart.xal Thls wﬂl surel y do

likely to mtezjeot racial- ”

- process, contrax{y 6 the get

the names of blacks Were prmi:ed on deferent colox; tickets o
The Court had no dlfﬁculty in stnkmg down such a scheme .

Justice Frankfurter observed that. “opportunity for working . .. ...
of a dlscmmnatory system ex1sts Whenever i;"he mechamsm R RPNITR

tors and defense attorneys alike w111 bui dreeordsm Sup»p‘ ‘ rt" | .
‘ of thelr elaxms that peremptory challenges have heen*exer.—

record desp1te the fact that “such questxmls maybe offenswe.:; el
to some jurors'and: ‘thus are’ not ordinarily-‘asked.on voir - o oot
dire.” People v. Motton, 39 Cal. 3d 596, 604, 704 P. 2d = '
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176, 180, modified, 40 Cal. 3d 4b (1985) (advance sheet).”
This process is sure to tax even the most capable counsel and
judges since determining whether a prima facie case has
been established will “require a continued monitoring and
recording of the ‘group’ composition of the panel present

and prospective . . . .” People v. Wheeler, 22 Cal. 3d

258, 294, 583 P. 2d 748, 773 (1978) (Richardson, J.,
dissenting). -

Even after a “record” on this issue has been created, dis-
putes will inevitably arise. In one case, for instance, a con-
viction was reversed based on the assumption that no blacks
were on the jury that convicted a defendant. See People v.
Motton, supra. However, after the court’s decision was an-
nounced, Carolyn Pritchett, who had served on the jury,
called the press to state that the court was in error and that

she was black. 71 A, B. A, J. 22 (Nov. 1985). The Califor- -

nia court nonetheless denied a rehearing petition."

The Court does not tarry long over any of these difficult,
sensitive problems, preferring instead to gloss over them as
swiftly as it slides over centuries of history: “[Wle make
no attempt to instruet {trial] courts how best {o implement

»The California Supreme Court has attempted to finesse this problem
by asserting that “discrimination is more often based on appearances than
verified racial descent, and a showing that the prosecution was systemati-
cally excusing persons whe appear to be Black would establish a prima
facie case” of racial discrimination. People v. Motion, 39 Cal. 3d, at
604, 704 P. 2d, at 180. This suggests, however, that proper inguiry here
concerns not the actual race of the jurors who are excluded, but rather
counsel’s subjective impressions as to what race they spring from. Itis
unelear just how a “record” of such impressions is to be made.

Y Similar difficulties may lurk in this case on remand. The Court states
as fact that “a jury composed only of white persons was selected.”  Ante,
at 83. The only basis for the Court’s finding is the prosecutor’s statement,
in response to a question from defense counsel, that “[iln looking at them,

‘yes; it's an all-white jury.” App. 3.

It should also be underscored that the Court today does *wt hold that

petitioner has established a “prima facie case” entitling him to any form of

relief, Amte, at 100.
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'our holdmg today " Ante, at. 99-—100 n. 24, ’I‘hat leaves_

roughly 1, 000 general Jurlsdactmn state trial j

ﬁ enterpnse of sortmg out the mphcaﬁm of the Co urt’s newly;:“' B |

created “right.” Ijoinmy colleagues in wishing the Natmn s

judges well as they struggle to grasp how to Jmplement k7 S R
day’sholding. ToTny mind; however, attention tothese “im=- - . .1
plementatmn questions leads qmckly to theiconclusion'that:- .- -
there is no “good”way to- implement the holding; let alone'a
“best” way. Asone apparently frustrated judge. explamed: P e
after reviewing a case under a‘rule like that promulgated by .

the Court today, Judmai inquiry into peremptory éhallenges

“from case to case will take the courts into the quagmn:e -

of quotas foz;groups that are difficult to ¢ deﬁne"
more difficult to quantlfy_m the courtroom:.

of judicial perfection will: requlre both trial and appellate o

courts to provide speculative and lmpractlcal answersto
artificial questlons 7 Holleyv J&S Sweeping Co., 143 = = 7
9 (1933)' DR

Cal. App. 3d 588, 595-596, 192 Cal. Rptr. 74
(Holmdahl, J concurrmg)_ (foetnote onutted)‘.f‘f% ,

The Court’s effort'to “furthefr] the ends of justicg,” a:n.te at' -
99, and achieve hoped-for utopian bliss may be. admired; but-~ -7 - ..
it is far more likely to enlarge the evil “sporting contest” the-" ... "/
ory of criminal justice roundly condemned by Roscoe Pound - - ' .

almost 80 years agoto the day. See Pound :Causes.of Popu-

lar Dissatisfaction with the Administration of Justice, August .

29, 1906, rePrmted in The Pound Conference:: Perspet:i;rgfes._ﬁ':';_= R
on Justice in the Future 337 (A: Levin & R. Wheelereds.© .. =~ .
1979). Pound warned then.that “too-much of the curvent ... . ;. «

dissatisfaction has a just ongm -in -our. Judlclal orgamzatlen; AR N
and procedure " Id:, at 352 Ia{maﬁmdthattoday’s newlys»,; Lt

created constltutlonal mght will 3ustly glve nse to: sumlar
disapproval. SRR | s
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I also add my assent to JUSTICE WHITE's conclusion that
today’s decision does not apply retroactively. Amnie, at 102
(concurring); see also ante, at 111 (O’CONNOR, J., concur-
ring). We held in Solem v. Stumes, 465 U. S. 638, 643
(1984), that

“‘tJhe criteria guiding resolution of the [retroactivity]
guestion implicate (a) the purpose to be served by the
new standards, (b) the extent of the reliance by law en-
forcement authorities on the old standards, and {c) the
effect on the administration of justice of a retropactive
application of the new standards.’ - Stovall v. Denno,
388 U. S. 293, 297 (1967).” '

If we are to ignore Justice Harlan’s admonition that making
constitutional changes prospective only “cuts this Court loose
from the force of precedent,” Mackey v. United States, 401
U. S. 667, 680 (1971) (concurring in judgment), then all three
of these factors point conclusively to a nonretroactive hold-
ing. With respect to the first factor, the new rule the Court
announces today is not designed to avert “the clear danger of
convicting the innocent.” Tehan v. United States ex rel.
Shott, 382 U. S. 406, 416 (1966). Second, it is readily appar-
ent that “law enforcement authorities and state courts have
justifiably relied on a prior rule of law . ...” Solem, 465
U. 8., at 645-646. Today’s holding clearly “overrule[s] [za]
prior decision” and drastically “transform(s] standard prae-
tice.” Id., at 647. This fact alone “virtually compel[s]” the
conclusion of nonretroactivity. United States v. Johnson,
457 U. S. 537, 549-550 (1982). Third, applying today’s deci-
sion retroactively obviously would lead to a whole host of
problems, if not utter chacs. Determining whether a de-
fendant has made a “prima facie showing” of inividious intent,
ante, at 97, and, if so, whether the state has a sufficient “neu-
tral explanation” for its actions, ibid., essentially requires re-

i
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| _ constructmg the entlre e dire, sometlnng that w:]l be ex- o
tremely difficult éven if undertaken soon after the closeof the

trial.® In most casesy, therefore, retrnactlve apphcatlon of

today’s decision will-be “a virtual impossibility.” State.v. .

Neil, 457 So. 2d 481, 488 (Fla. 1984).
In sum, under our prior hnldmgs it is nnp0331ble to con-

struct even a colorable argument for retroactive apphcataon K
The few States that have adopted judicially created rules . . -
- similar to that announiced by the Court today have allrefused Ao

full retroactive apphcatmn See People v. Wheeler, 22 Gal e

' Sd at 283 n. 31 583 P 2d at. 766, n. 31 State W, .

~ position, ante, at 102 (concurring), that: today’s novel dee1s:on}""_ .
is not to be gwen retroactlve effect i rw B

“The real questlon lS whether to tmker with a system, T
be it of jury selection or anything else, that has. dcne the. |
job for centuries. We stand on the shoulders of our an- "~
cestors, as Burke said It is not so mauch that the past o
is always worth preservmg, he argued, but rather. that P
ture upon pulling down an. edifice, which has answered C e
in any tolerable degree for ages the common. purposes_‘ e

4t is with infinite caution that any man ought t

= Petitioner concedes “that it woulﬁ be vmally nnpossible for- the .

prosecutor in this case to Fecall why hieused his peremptory challenges n
the fashion he did. Bnefifnr Petatwner 85. - i

* Although Delaware has suggested that it mlght fo]low a rule hke that . e L |
1.ley V. State, 496A. 2d 997 (1985), the %
;,ﬁ K'to have hean - ’

adopted by the Court 'today see.
issue of retroactive app
htngated in a published dé
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of society. .. ."” Younger, Unlawful Peremptory Chal-
lenges, 7 Litigation 23, 56 (Fall 1930).

At the very least, this important case reversing centuries of
history and experience ought to be set for reargument next
Term.

JUSTICE REBNQUIST, with Whom THE CHIEF JUSTICE
joins, dissenting.

The Court states, in the opening line of its opinion, that
this case involves only a reexamination of that portion of
Swain v. Alabama, 380 U, S. 202 (1965), concerning “the
evidentiary burden placed on a criminal defendant who claims
that he has been denied equal protection through the State’s
use of peremptory challenges to exclude members of his race
from the petit jury.” Anie, at 82 (footnote omitted). But
in reality the majority opinion deals with much more than
“gvidentiary burden[s].” With little discussion and less
analysis, the Court also overrules one of the fundamental
substantive holdings of Swain, hamely, that the State may
use its peremptory challenges to remove from the jury, ona
case-specific basis, prospective jurors of the same race as the
defendant. Because I find the Court’s rejection of this hold-
ing both ill considered and unjustifiable under established
principles of equal protection, I dissent.

In Swain, this Court carefully distinguished two possible
scenarios involving the State’s use of its peremptory chal-
lenges to exclude blacks from juries in eriminal cases. In
Part IIT of the majority opinion, the Swain Court concluded
that the first of these seenarios, namely, the exclusion of
blacks “for reasons wholly unrelated to the outcome of the
particular case on trial. . . to deny the Negro the same right
and opportunity to participate in the adminstration of justice
enjoyed by the white population,” 380 U. S., at 224, might
violate the guarantees of equal protection. See id., -at
222..228. The Court felt that the important and historic pur-
poses of the peremptory challenge were not furthered by the

Pt
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exclusmn of blacks “in case: affer case Wh 'tever t.he clreum-f_ - : '_

stances, whatever the crim

case is not sufficient to demo’ 18]

tias failed to carry 6.2 Td, at 224, 226, 'Three Jistices

dissented, arguing ‘that the petltloner 8 evxdenuary burden

was satisfied by testimony that no‘black had ‘éver served on

‘a petit jury in the relevant county See id., at 228--247
(Goldberg, J., 3omed by Warren, C J and 5Douglas, 1 IR O ¥

dissenting).

Slgmﬁcant.ly, _the Swam_Court ‘reachedﬁa very ﬂ]fferent SRR
= & > o B . 3 p to . .. s K

doés not violate equal protectmn' ~Id~.— ; at 209-222 JUS’I‘ICE S SRR

WHITE, writing for the Court explamed

“While challenges | for cause permit reJectlon of Jurors oni' ‘,
a narrowly specified, provable and légally cognizable = -
ﬂle perempt’ory Pel‘mlts re_]ec’aon for © ¢

basis of partlahty;
a real or imaging

partlahty that' is 1 _s-easﬂy desig-

nated or demonstrable. ‘ Hayes v. Missouiri; 120 U. 8.7 - £
68, 70 [1887]. "1t s often exerciséd upon the ‘sudden im- - S
press:ons and Tnaccountable’ pre;;udu:es We are apt’ to BRARES

conceive upon the bare_looks and gestures of another

legal proceedmgswr ofﬁc:lal actlon namely, the race; re-
. ligion, nationality, occuipation or affiliations of people' g

;at'223’ (emphasm added) Never-‘ oo
' theless, the Court tiltimatel: held that?“the record in this »-

: 1atthis] rule hasbéen ' -
violated . . . . Petitioner has the burden of proof ‘and he
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mg [a] Juror s] mdlfference may somehmes Provokeiare- Tt
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summoned for jury duty. For the question a prosecutor
or defense counsel must decide is not whether a juror of
a particular race or nationality is in fact partial, but
whether one from a different group is less likely to be.
. . . Hence veniremen are not always judged solely as
individuals for the purpose of exercising peremptory
challenges. Rather they are challenged in light of the
limited knowledge counsel has of them, which may in-
clude their group affiliations, in the context of the case
to be tried. : : :

With these considerations in mind, we cannot hold that
the striking of Negroes in a particular case is a denial of
equal protection of the laws. In the quest for an impar-
tial and qualified jury, Negro and white, Protestant and
Catholie, are alike subject to being challenged without
cause. To subject the prosecutor’s challenge in any par-
ticular case to the demands and traditional standards of
the Equal Protection Clause would entail a radical change
in the nature and operation of the challenge. The chal-
lenge, pro tanto, would no longer be peremptory ... ."”
Id., at 220-222 (emphasis added; footnotes omitted).

At the beginning of Part III of the opinion, the Swain Court
reiterated: “We have decided that it is permissible to insulate
from inquiry the removal of Negroes from a particular jury
on the assumption that the prosecutor is acting on acceptable
considerations related to the case he is trying, the particular
defendant involved and the particular erime charged.” Id.,
at 223 (emphasis added). |

Even the Swain dissenters did not take issue with the ma-
jority’s position that the Equal Protection Clause does not

prohibit the State from using its peremptory challenges to

exclude blacks based on the assumption or belief that they
would be partial to a black defendant. The dissenters em-
phasized that their view concqrning the evidentiary burden
facing a defendant who alleges an equal protection claim
based on the State’s use of peremptory challenges “would
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/T ’Rinﬁgmsr; J., dissenting

[net] mean that Where:;:systematlc ‘exclusion of Negroes from SR
jury service has mat‘been shown; a prosecut_or’s motives -
~are subject to questnon or Judlclal inqiiry when he: excludes? S
. Negroes or any other group from - sitting” on’ a Jury m a,- N S
- particular case.” Id at 245 (Goldberg :

(emphasis added).

The Court today asserts, however that “the Equal Protec- S
-osecutor: to” chaJlenge potent:al-. .
jurors solely . ‘on the' assuniption that black jurors'as a.

tion Clause forbids the

group will be unable impartially to consider the State's case

agmnst a black defendant,” ‘Ante; at'89. Tiatér,in diseuss- - =

ing the State’s need to- estabhshanonﬁmmrmnatorybasns for -~ i
strﬁnngblacksfromthe jury; the Court states that ‘thepros-=-'s T
ecutor may not rebut the defendant’s prima facie ‘ease of =+ =+
discrimination by statmg merely that he challenged jurors 7 v .
of the defendant’s race on the assumption—or his intuitive -~ © . > oo
judgnment —that they ‘vould be partial to ‘the defendantr A
because of their shared tace.” - Ante, ‘at 97."“ Neither of e

these statements has anything to do With the “evidentis

burden” necessary to establish an equal protection elanh'm: " ,

this context, and both statements are directly contrary to the

view of the Equal Protectmn Clause shared by the ma) or;ty-
and the dissenters in ‘Swair: Yet-the Court iri‘the instant
case offers absolutely no analysisin support-of its decisionto - ¢
overrule Swain ifi thig regard “and in fact does not dISCIISSV SRR

Part IT of the Swais qplmon atall,

I cannot subscribe to the Court’s unprecedented ise of the' ‘
Equal Protection’ Glauseto restrict the historic seqpe of the '

peremptory challenge, ‘Which has been desenbe as “a neces-

sary part of trial by Sary. Swain, 380U, S.; a{: 219, In my

view, there is simply nothing “unequal” about the State’s

usmg its peremptory challénges to strike: biacks from the -
jury in cases involving black defendants; so long as sich chal-:-"ﬁ"_ o
lenges” are alscP used to exclude whites . m"cases .inv ‘lvmgf Joee e
white defendants;- Hlspamcs in cases. mvolvmg Hxsgamc de— SR
fendants, Asmns iri ‘cases involving ‘Asian defendants, andso~ . ¢
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138 OCTOBER TERM, 1985
REHNQUIST, J., dissenting 476 U. S.

on. This case-specific use of peremptory challenges by the
State does not single out blacks, or members of any other
race for that matter, for discriminatory treatment.! Such
use of peremptories is at best based upon seat-of-the-pants
instincts, which are undoubtedly crudely stereotypical and
may in many cases be hopelessly mistaken. But as long as
they are applied across-the-board to jurors of all races and
nationalities, I do not see—and the Court most certainly has
not explained—how their use violates the Equal Protection
Clause. : . B

Nor does such use of peremptory challenges by the State
infringe upon any other constitutional interests. The Court
does not suggest that exclusion of blacks from the jury
through the State’s use of peremptory challenges results in a
violation of either the fair-cross-section or impartiality com-
ponent of the Sixth Amendment. See ante, at 84-85, n. 4.
And because the case-specific use of peremptory challenges
by the State does not deny blacks the right to serve as jurors
in cases involving nonblack defendants, it harms neither the
excluded jurors nor the remainder of the community. See
ante, at 87-88.

The use of group affiliations, such as age, race, or occupa-
tion, as a “proxy” for potential juror partiality, based on the
assumption or belief that members of one group are more
likely to favor defendants who belong to the same group, has
long been accepted as a legitimate basis for the State’s exer-
cise of peremptory challenges. See Swain, supra; United
States v. Leslie, 783 F'. 2d 541 (CA5 1986) (en bane); United
States v. Carter, 528 F. 2d 844 (CAS8 1975), cert. denied, 425

U. S. 961 (1976). Indeed; given the need for reasonable

1 note that the Court does not rely on the argument that, because there
are fewer “minorities” in a given population than there are “majorities,”
the equal use of peremptory challenges against members of “majority” and
“minority” racial groups has an unequal impact. The flaws in this argu-
ment are demonstrated in Judge Garwood's thoughtful opinion for the en
bane Fifth Circuit in United States v. Leslie, 783 F, 2d 541, 558-561 (1986).

-
P
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9 o REHNQUIST, J., dissénti'ng

hrmtatlons on the time devoted to voir dzre, the use of such

~ “proxies” by both the State and the defendant? may be ex-

~ tremely useful in ehrmnatmg from the jury persons who
might be biased in one way: or another. ‘The Court today g
- holds that the State may not use its peremptory challenges to

strike black prospective jurors on this basis without violating
the Constitution. But I do not believe there is anything in

' the Equal Protection Clause, or any other constitutional pro-

vision, that Jushﬁes sich a departure from the substantive
holdmg contained in Part IT of Swain. Petitioner in the in-
stant case failed to make a sufficient showing to overcome the
presumption announced in Swain that the State’s use of pe-
remptory challenges was related to the context of the case.
I would therefore affirm the Judgment of the court below.

*See, ¢. g., Commonawealth v. DiMatteo, 12 Mass, App, 547, 437 N E.
24 754 (1981) (under State Cunst:tutmn trial judge properly rejected whxte
defendant’s attempted peremptory challenge of black prospectwe juror).
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whenever a private actor’s conduct is deemed fairly attributable to the
government, it is likely that private motives will have animated the
actor’s decision. Pp, 5055,

d) The State has third-party standing to challenge a defendant’s dis-
criminatory use of peremptory challenges, since it suffers a conecrete
injury when the fairness and the integrity of its own judicial process is
undermined; since, as the representative of all its citizens, it has a close
relation to potential jurors; and since the barriers to suit by an excluded
juror are daunting. See Powers, 499 U. 8,, at 411, 413, 414. Pp. 55-56,

(e) A prohibition against the diseriminatory exercise of peremptory
challenges does not violate a criminal defendant’s constitutionsl rights.
It is an affront to justice to argue that the right to a fair trial includes
the right to discriminate against a group of citizens based upon their
race. Nor does the prohibition violate the Sixth Amendment right to
the effective assistance of counsel, since counsel can normally explain
the reasons for peremptory challenges withont revealing strategy or
confidential communication, and since neither the Sixth Amendment nor
the attorney-client privilege gives a defendant the right to carry out
through counsel an unlawful course of conduet. In addition, the prohibi-
tion does not violate the Sixth Amendment right to a trial by a jury
that is impartial with respect to both parties. Removing a juror whom
the defendant believes harbors racial prejudice is different from exercis-
ing a peremptory challenge to discriminate invidiously against jurors on
account of race. Pp. 67-59, .

261 Ga, 478, 405 8. E. 24 688, reversed and remanded.

Bracgmun, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and WeTs, STEVENS, KENNEDY, and SOUTER, JJ, joined. REHN-
QUIST, C. J., filed a concurring opinion, post, p. 69. THOMAS, J,, filed an
opinion coneurring in the judgment, post, p. 60. O’CONNOR, J., post, p. 62,
and SCALIA, J., post, p. 69, filed dissenting opinions.

Harrison W. Kohler, Senior Assistant Attorney General
of Georgia, argued the cause for petitioner. With him on
the briefs were Michuel J. Bowers, Attorney General, and
Charles M. Richards, Senior Assistant Attorney General.

Michael E. Dreeben argued the cause for the United

- States as amicus cyrice urging reversal. With him on the

brief were Solicitor General Starr, Assistant Attorney Gen-
eral Mueller, and Deputy Solicitor General Bryson.

()
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a racially discriminatory manner. The State explained that

it expected to show that the victims’ race was a factor in the

alleged assault. According to the State, counsel for re-
spondents had indicated a clear intention to use peremptory
strikes in a racially discriminatory manner, arguing that the
cirecumstances of their case gave them the right to exclude
Afriean-American citizens from participating as jurors in the
trial. Observing that 43 percent of the county’s population
is African-American, the State contended that, if a statis-
tically representative panel is assembled for jury selection,
18 of the potential 42 jurors would be African-American?!
With 20 peremptory challenges, respondents therefore would
be able to remove all the African-Ameriean potential jurors.?

‘Relying on Baison v. Kentucky, 476 U. 8. 79 (1986), the Sixth

Amendment, and the Georgia Constitution, the State sought
an order providing that, if it succeeded in making out a prima
facie case of racial diseriminafion by respondents, the latter
would be required to articulate a racially neutral explanation
for peremptory challenges.

The trial judge denied the State’s motion, holding that
“[mleither Georgia nor federal law prohibits criminal defend-
ants from exercising peremptory strikes in a racially dis-
criminatory manner.” App.14. The issue was certified for
immediate appeal. Id., at 15 and 18,

The Supreme Court of Georgia, by a 4-to-3 vote, affirmed
the trial court’s ruling. 261 Ga. 478, 405 S. E. 2d 688.(1991).
The court acknowledged that in Edmonson v. Leesville Con-
crete Co., 500 U. 8. 614 (1991), this Court had found that the
exercise of a peremptory challenge in a racially diserimina-
tory manner “would constitute an impermissible injury” to
the excluded juror. 261 Ga., at 478, 405 S. E. 2d, at 689.

1Under Georgia law, the petit jury in a felony trial is selected from a
panel of 42 persgns. Ga. Code Ann. §16-12-160 (1980). - ‘

2When a defendant is indicted for an offense carrying a penalty of four
or more years, Georgia law provides that he may “peremptorily challenge
20 of the jurors impaneled to fry him.” §15-12-165.

(2
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397 (1881); Norris v. Alebama, 294 U. S. 587, 599 (1935)
(State cannot exclude African-Americans from jury venire
on false assumption that they, as a group, are not qualified
to serve as jurors).

In Swain v. Alabama, 380 U. 8. 202 (1965), the Court was
confronted with the question whether an African-American
defendant was denied equal protection by the State’s exer-
cise of peremptory challenges to exclude members of his race
from the petit jury. Id., at 209-210. Although the Court
rejected the defendant’s attempt to establish an equal pro-
tection claim premised solely on the pattern of jury strikes
in his own case, it acknowledged that proof of systematie
exclusion of African-Americans through the use of perempto-
ries over a period of time might establish such a violation.
Id., at 224-228,

In Batson v. Kentucky, 476 U. 8. 79 (1986), the Court dis-

carded Swain’s evidentiary formulation. The Batson Court.

held that a defendant may establish a prima facie case of
purposefutl diserimination in selection of the petit jury based
solely on the prosecutor’s exercise of peremptory challenges
at the defendant’s trial. Id, at 87. “Once the defendant
makes a prima facie showing, the burden shifts to the State
to come forward with a neutral explanation for challenging
black jurors.,” Id., at 974

Last Term this Court applied the Baison framework in
two other contexts. In Powers v. Ohio, 499 U. S. 400 (19891),
it held that in the trial of a white eriminal defendant, a prose-
cutor is prohibited from excluding African-American jurors

4The Batson majority specifically reserved the issue before us today.
476 U. S, at 89, n. 12. The two Baison dissenters, however, argued that
the “clear and ineseapable import” was that Beison would similarly limit

-defendants. Id, at 125-126. Justice Marshall agreed, stating: “[Olur

criminal justice system ‘requires not only freedom from any bias against
the aceused, but also from any prejudice against his prosecution. Be-
tween him and the state the scales are to be evenly held.” Hayes v. Mis-
souri, 120 U, 8. 68, 70 (183M)." Id., at 107 {concurring opinion).
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499 U. 8., at 409. Regardless of who invokes the diserimina-
tory challenge, there can be no doubt that the harm is the
same—in all cases, the juror is subjected to open and public
racial diserimination.

But “[fJhe harm from discriminatory jury selection extends
beyond that inflicted on the defendant and the excluded juror
to touch the entire community.” Batson, 476 U.S,, at 87,
One of the goals of our jury system is “to impress upon the
criminal defendant and the community as a whole that a ver-
dict of conviction or acquittal is given in accordance with
the law by persons who are fair.” Powers, 499 U, S., at 413.
Selection procedures that purposefully exclude Afrlcan-
Americans from juries undermine that publie confidence—as
well they should. “The overt wrong, often apparent to the
entire jury panel, casts doubt over the obligation of the par-
ties, the jury, and indeed the court to adhere to the law
throughout the trial of the cause.” Id, at 412, See gener-
ally Underwood, Ending Race Discrimination in Jury Selec-
tion: Whose Right Is It, Anyway?, 92 Colum. L. Rev. 725,
T48-760 (1992).

The need for public confidence is especially high in cases
involving race-related crimes. In such cases, emotions in
the affected community will inevitably be heated and vola-
tile. Public confidence in the integrity of the criminal jus-
tice system is essential for preserving community peace in
trials involving race-related crimes. See Alschuler, The Su-
preme Court and the Jury: Voir Dire, Peremptory Chal-
lenges, and the Review of Jury Verdicts, 56 U. Chi. L. Rew.
153, 195-196 (1989) (describing two trials in Miami, Fla., in
which all African-Ameriean jurors were peremptorily struck
by white defendants accused of racial beating, and the publie
outrage and riots that followed the defendants’ acquittal).

: Jﬂ “[Ble it at the hands of the State or the defensg,” if a court

lows jurors to be excluded because of group bias, “[if] is [a]
willing participant in a scheme that could only undermine
the very foundation of our system of justice—our citizens’

e,
S
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Court in Edmonson used the analytical framework summa-
rized in Lugar v. Edmondson Oil Co., 457 U. 8. 922 (1982).7

The first inquiry is “whether the claimed [constitutional]
deprivation has resulted from the exercise of a right or privi-
lege having its source in state authority.” Id., at 939.
“There can be no question” that peremptory challenges sat-
isfy this first requirement, as they “are permitted only when
the government, by statute or decisional law, deems it appro-
priate to allow parties to exclude a given number of persons
who otherwise would satisfy the requirements for service on
the petit jury.” Edmonson, 500 U.S,, at 620. As in Ed-
monson, a Georgia defendant’s right to exercise peremptory
challenges and the scope of that right are established by a
provision of state law. Ga. Code Ann. §15-12-165 (1990).

The second inquiry is whether the private party charged
with the deprivation can be described as a state actor. See
Lugar, 457 U. 8., at 941-942. In resolving that issue, the
Court in Edmonson found it useful to apply three principles:
(1) “the extent to which the actor relies on governmental
assistance and benefits”; (2) “whether the actor is performing
a traditional governmental function”; and (3) “whether the
injury caused is aggravated in a unique way by the incidents
of governmental authority.” 500 U, S,, at 621-622.

As to the first prineiple, the Edmonson Court found that
the peremptory challenge system, as well as the jury sys-
tem as a whole, “simply eould not exist” without the “overt,
significant participation of the government.” Id., at 622.
Georgia provides for the compilation of jury lists by the
board of jury commissioners in each county and establishes
the general criteria for service and the sources for creating
a pool of qualified jurors representing a fair cross section of

the community. Ga. Code Ann. §15-12-40, State law fur-

7The Court in Zugar held that 2 private litigant is appropriately charac-
terized as a state actor when he “jointly participates” with state officials
in securing the seizure of property in which the private party claims to
have rights. 457 U, 8., at 932-933, 941-942,

LA
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physician hired by State to provide medical care to prisoners
was state actor because doctor was hired to fulfill State’s
constitutional obligation to attend to necessary medical care
of prison inmates). The State cannot avoid its constitutional
responsibilities by delegating a public function to private
parties. CL Terry v. Adams, 345 U. S. 461 (1953) (private
political party’s determination of qualifications for primary
voters held {o constitute state action).

Finally, the Edmonson Court indicated that the courtroom
setting in which the peremptory challenge is exercised inter-
sifies the harmful effects of the private litigant’s discrimina-
tory act and confributes to its characterization as state ac-
tion. These concerns are equally present in the context of
a criminal trial, Regardless of who precipitated the jurors’
removal, the perception and the reality in a criminal trial
will be that the court has excused jurors based on race, an
outcome that will be attributed to the State?®

Respondents nonetheless contend that the adversarial re-

lationship between the defendant and the prosecution ne-
gates the governmental character of the peremptory chal-
lenge. Respondents rely on Polk County v. Dodson, 454
U. 8. 312 (1981), in which a defendant sued, under 42 U. 8. C.
§1983, the public defender who represented him. The de-
fendant claimed that the public defender had violated his
constitutional rights in failing to provide adequate represen-
tation. This Court determined that a publie defender does
not qualify as a state actor when engaged in his general rep-

resentation of a eriminal defendant.®

8Indeed, it is common practice not to reveal the identity of the challeng-'

ing party to the jurors and potential jurors, thus enhancing the perception
that it is the court that has rejected them. See Underwood, Ending Race
Discrimination in Jury Selection: Whose Right Is It, Anyway?, 92 Colum.

.L. Rev. 725, 751, n, 117 (1982).

? Although Polk County determined whéther or not the publie defend-
er’s actions were under color of state Jaw, as opposed to whether or not
they constituted state action, this Court subsequently has held that the

=
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tuted state action, even though the motive underlying the
exercise of the peremptory challenge may be to protect a
private interest. See id., at 626.1°

C

Having held that a defendant’s diseriminatory exercise of
a peremptory challenge is a violation of equal protection, we
move to the question whether the State has standing to chal-
lenge a defendant’s discriminatory use of peremptory chal-
lenges. In Powers, 499 U. S, at 416, this Court held that
2 white criminal defendant has standing to raise the equal
protection rights of black jurors Wrongfully excluded from
jury service, While third-party standing is 2 limited excep-
tion, the Powers Court recognized that a litigant may raise
a claim on behalf of a third party if the litigant can demon-
strate that he has suffered a concrete injury, that he has a
close relation to the third party, and that there exists some
hindrance to the third party’s ability to protect its own in-
terests. Id., at 411, In Edmonson, the Court applied the
same analys1s in deciding that civil htlgamts had standing to
raise the equal protection rights of jurors excluded on the
basis of their race,

In applying the first prong of its standing analysis, the
Powers Court found that a criminal defendant suffered cog-

19 Numerous commentators similarly have concluded that a defendant’s
exercise of peremptory challenges constitutes state action. See generally
Alschuler, The Supreme Court and the Jury: Voir Dire, Peremptory Chal-
lenges, and the Review of Jury Verdicts, 56 TJ. Chi L. Rev. 163, 197-198
(1989); Note, State Action and the Peremptory Challenge; Evolution of the
Court’s Treatment and Implications for Georgia v MeCollum, 67 Notre
Dame L, Rev. 1049, 1061~1074 (1992); Note, Diserimination by the Defense;
Peremptory Challeges after Batson v. Kentucky, 88 Colum. L. Rev. 355,

. 358-361 (1988); Comment, The Prosecutor’s Right to Object to a Defend-

ant's Abuse of Peremptory Challenges, 93 Dick. L. Rev. 143, 158-162
(1988); Tanford, Racism in the Adversary System; The Defendant’s Use of
Peremptory Challenges, 63 8. Cal. L. Rev. 1015, 1027-1030 (1980); Under-
wood, 92 Colum. L. Rev., at 750-753.

.,
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Accordmgly, we hold that' the State has standmg to assert
the excluded jurors® rights. - Ve g O
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The final question is whether the interests served by Bai-
son must give way to the rights of a criminal defendant. As
a preliminary matter, it is important to recall that peremp-

tory challenges are not constitutionally protected fundamen- -

tal rights; rather, they are but one state-created means fo
the constitutional end of an impartial jury and a fair trial.
This Court repeatedly has stated that the right to a peremp-
tory challenge may be withheld altogether without impairing
the constitutional guarantee of an impartial jury and a fair
trial. See Frazier v. United States, 335 U. S. 497, 505, n. 11
(1948); United States v. Wood, 299 U. 8. 123, 145 (1936); Stil-
son V. United States, 250 U. S, 583, 586 (1919); see also Swain,
380 U. 8., at 219.

Yet in Swain, the Cowrt reviewed the “very old creden-

tials,” id., at 212, of the peremptory challenge and noted the

“long and widely held belief that the peremptory challenge
is a necessary part of trial by jury,” id., at 219; see id., at
212-219, This Court likewise has recognized that “the role
of litigants in determining the jury’s composition provides
one reason for wide acceptance of the jury system and of its
verdicts,” Edmonson, 500 U. 8., at 630. \
‘We do not believe that this decision will undermine the
contribution of the peremptory challenge to the administra-
tion of justice. Nonetheless, “if race stereotypes are the
price for acceptance of a jury panel as fair,” we reaffirm
today that such a “price is too high to meet the standard of
the Constitution.” Id., at 630. Defense counsel is limited
to “legitimate, lawful conduet.,” Nix v. Whitfeside, 475 U. S.
157, 166 (1986) (defense counsel does not render ineffective
assistance when he informs his client that he would disclose

~ the client’s perjury t? the court and move to withdraw from

representation). If is an affront to justice to argue that a
fair trial includes the right to discriminate against a group
of citizens based upon their race,

(M
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- But there is 2 distinction between exércising a peremptory

challenge to diseriminate invidiously against jurors on ac-
count of race and exercising a peremptory challenge to re-
move an individual juror who harbors racial prejudice. This
Court firmly has rejected the view that assumptions of par-
tiality based on race provide a legitimate basis for disqualify-
ing a person as an impartial juror. As this Court stated just
last Term in Powers, “[wle may not accept as a defense to
racial discrimination the very stereotype the law condemns.”
499 U.S,, at 410, “In our heterogeneous society policy as
well as constitutaonal considerations militate against the di-
visive assumption—as a per se rule—that justice in a court
of law may turn upon the pigmentation of skin, the accident
of birth, or the choice of religion.” Ristaino v. Ross, 424
T. S. 589, 596, n. 8 (1976). 'We therefore reaffirm today that
the exercise of a peremptory challenge must not be based on.
either the race of the juror or the racial stereotypes held by
the party.
v

‘We hold that the Constitution prohibits a eriminal defend-
ant from engaging in purposeful discrimination on the
ground of race in the exercise of peremptory challenges.
Accordingly, if the State demonstrates a prima facie case of
racial diserimination by the defendants, the defendants must
articulate a2 racially neutral explanation for peremptory chal-
lenges. The judgment of the Supreme Court of Georgia is
reversed, and the case is remanded for further proceedings
not ineonsistent with this opinion.

It is so ordered.

CHIER JUSTICE REHNQUIST concurring.

I was in dissent in Fdmonson v. Leesville Concrete Co,
500 U. 8. 614 (1991), and continue to believe that case to have
been wrongly decided. But so long as it remains the law, 1
believe that it controls the disposition of this case on the

@
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nized, over a century ago, the precise point that JUSTICE
O’CoNNoRr makes today. Simply stated, securing represen-
tation of the defendant’s race on the jury may help to over-
come racial bias and provide the defendant with a better
chance of having a fair trial., Post, at 68-69.

I do not think that this basic premise of Strauder has be-
come obsolete. The publie, in general, continues to believe
that the makeup of juries can matter in certain instances.
Consider, for example, how the press reports eriminal trials.
Major newspapers regularly note the number of whites and
blacks that sit on juries in important cases.! Their editors

 and readers apparently recognize that conscious and uncon-

scious prejudice persists in our society and that it may influ-
ence some juries. Common experience and common sense
confirm this understanding.

In Batson, however, this Court began to depart from
Strauder by holding that, without some actual showing, sup-
positions about the possibility that jurors may harbor preju-
dice have no legitimacy. We said, in particular, that a prose-
cutor could mot justify peremptory strikes “by stating
merely that he challenged jurors of the defendant’s race on
the assumption—or his intuitive judgment—that they would
be partial to the defendant beeause of their shared race.”
476 U. S.,at 97. Asnoted, however, our decision in Strauder
rested on precisely such an “assumption” or “intuition.” We
reasonably surmised, without direct evidence in any particu-
lar case, that all-white juries might judge black defendants
unfairly.

Qur departure from Strauder has two negative conse-
quences. First, it produces a serious misordering of our
priorities, In Strauder, we put the rights of defendants
foremost. Today’s decision, while protecting jurors, leaves

: defendafnts with less means of protecting themselves.l Un-

1A computer search, for instance, reveals that the phrase “all white
jury” has appeared over 200 times in the past five years in the New York
Times, Chicago Tribune, and Los Angeles Times.
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precedents, but our cases do not compel this perverse result.
To the contrary, our decisions specifieally establish that erim-
inal defendants and their lawyers are not government actors
when they perform traditional trial functions.

I

It is well and properly settled that the Constitution’s equal
protection guarantee forbids prosecutors to exercise peremp-
tory challenges in a racially discriminatory fashion. See
Batson v. Kentucky, 476 U. S. 79 (1986); Powers v. Ohio, 499
U.S. 400, 409 (1991). The Constitution, however, affords
no similar protection against private action. “Embedded ‘in
our Fourteenth Amendment jurisprudence is a dichotomy
between state action, which is subject to scrutiny under the
Amendmenl[t] . . ., and private conduet, against which the
Amendment affords no shield, no matter how unfair that con-
duet may be.” National Collegiate Athletic Assn. v. Tar-
kanion, 488 U, 8. 179, 191 (1988) (footnote omitted). This
distinction appears on the face of the Fourteenth Amend-
ment, which provides that “No State shall . . . deny to any
person within its jurisdiction the equal protection of the
laws.” U.S. Const.,, Amdt. 14, §1 (emphasis added). The
eritical but straightforward question this case presents is
whether eriminal defendants and their lawyers, when exer-
cising peremptory challenges as part of a defense, are state
actors. '

In Lugar v. Edmondson Oil Co.,, 457 U. S. 922 (1982), the
Court developed a two-step approach to identifying state
action in cases such as this. First, the Court will ask
‘svhether the claimed deprivation has resulted from the ex-
ercise of a right or privilege having its source in state auv-

thority.,” Id., at 939. Next, it will decide whether, on the

articular facts at issue, the parties who allegedly caused the
eprivation of a federal right can “appropriately” and “in all
fairness” be characterized as state actors. Ibid.; Edmonson
v. Leesville Concrete Co, 500 U.S. 614, 620 (1991). The
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872 U. S. 335 (1963), “established the right of state criminal
defendants to the guiding hand of counsel at every step in
the proceedings against [them]l.” 454 U.S., at 822 (internal
quotation marks omitted). Implicit in this right “is the as-
sumption that counsel will be free of state control. There
can be no fair trial unless the accused receives the services
of an effective and independent advocate,” Ibid. Thus, the
defense’s freedom from state authority is not just empirically
true, but is a constitutionally mandated attribute of our ad-
versarial system. ’

Because this Court deems the “under color of state law”
requirement that was not satisfied in Dodson identical to
the Fourteenth Amendment’s state action requirement, see
Lugar, supra, at 929, the holding of Dodson simply cannot
be squared with today’s decision, In particular, Dodson
cannot be explained away as 2 case concerned exclusively
with the employment status of public defenders. See ante,
at 54, The Dodson Court reasoned that public defenders
performing traditional defense functions are not state actors
because they occupy the same position as other defense at-
torneys in relevant respects. 454 U. S, at 819-325. This
reasoning followed on the heels of a critical determination:
Defending an accused “is essentially a private function,” not
state action. Id., st 319, The Court’s refusal to acknowl-
edge Dodson’s initial holding, on which the entire opinion
turned, will not make that holding go away.

The Court also seeks to evade Dodson’s logic by spinning
out a theory that defendants and their lawyers transmogrify
from government adversaries into state actors when they
exercise a peremptory challenge, and then change back to
perform other defense functions. See ante, at 54, Dodson,
however, established that even though public defenders

- might act under color of state law when ing out admin-

istrative or investigative functions outside a courtroom, they
are not vested with state authority “when performing a law-
yer’s traditional functions as counsel to a defendant in a
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Dodson by saying: “In the ordinary context of eivil litigation
in which the government is not a party, an adversarial rela-
tion does not exist between the government and a private
litigant, In the jury selection process, the government and
private litigants work for the same end.” Edmonson, 500
U. S, at 627. While the nonpartisan administrative inter-
ests .of the State and the partisan interests of private liti-
gants may not be at odds during civil jury selection, the same
cannot be said of the partisan interests of the State and the
defendant during jury selection in 2 criminal trial. A prl-
vate civil litigant opposes a private counterpart, but a crimi-
nal defendant is by design in an adversarial relationship with
the government. Simply put, the defendant seeks to strike
jurors predisposed to conviet, while the State seeks to strike
jurors predisposed to acquit, The Edmonson Court clearly
recognized this point when it limited the statement that “an
adversarial relation does not exist between the government
and a pr1vate litigant” to “the ordinary context of civil liti-
gation in which the government is not g party.” Ibid. (em-
phasis added).

From arrest, to trizl, to possible sentencing and punish-
ment, the antagonistie relationship between government and
the aceused is clear for all to see, Rather than squarely fac-
ing this fact, the Court, as in Edmonson, rests its finding of
governmental action on the points that defendants exercise
peremptory challenges in a courtroom and judges alter the
composition of the jury in response to defendants’ choices.
I found this approach wanting in the context of civil contro-
versies between private litigants, for reasons that need not
be repeated here. See id., at 682 (O’CONNOR, J., dissenting).
But even if I thought Edmonson was correctly decided, I
could not accept today’s simplistic extension of it. Dodson

" makes clear that the unique relationship between criminal

defendants and the State preclud S attrzbutmg defendants’
actions to the State, whatever is the case in civil frials.
How could it be otherwise when the underlying question is
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the Law, supra, at 1559-1560, As amicus NAACP Legal

Defense and Educational Fund explained in this case:

“The ability to use peremptory challenges to exclude
majority race jurors may be crucial to empaneling a fair
jury. In many cases an African American, or other
minority defendant, may be faced with a jury array in
which his racial group is underrepresented to some de-

. gree, but not sufficiently to permit challenge under the
Fourteenth Amendment. The only possible chance the
defendant may have of having any minority jurors on
the jury that actually tries him will be if he uses his
peremptories to strike members of the majority race.”
Brief for NAACP Legal Defense and Educational Fund,
Ine., as Amicus Curiae 9-10 (footnote omitted).

See Brief for National Association of Criminal Defense Law-
yers as Amicus Curiae 56-57; Edmonson, supra, at 644
(SCAL1A, J., dissenting). In a world where the outcome of a
minority defendant’s trial may turn on the misconceptions or
biases of white jurors, there is cause to question the implica-
tions of this Court’s good intentions.

That the Constitution does not give federal judges the
reach to wipe all marks of racism from every courtroom in
the land is frustrating, to be sure. But such limitations are
the necessary and intended consequence of the Fourteenth
Amendment’s state action requirement. Because I cannot
accept the Court’s conclusion that government is responsible
for decisions criminal defendants make while fighting state
prosecution, I respectfully dissent. -

JUSTICE SCALIA, dissenting. |
I agree with the Court that its judgment follows logically

“from Edmonson v. Leesville Concrete Co.,, 500-T.S. 614

(1991). For the reasons given in the Edmonson dissents,
however, I think that case was wrongly decided. Barely a
year later, we witness its reduction o the terminally absurd:
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A crlmmal defendant, in the preeess of defendmg hnnself

against the state, is held to be acting on behalf of the state. ‘

-JUSTICE O’CONNOR demonstrates the sheer inanity of this
proposition (in case the mere statement of it does not sufﬁce),
and the eontrived natire of the Court’s justifieations. Isee
1o need to add to her d.lseussmn, and differ from her views
“only in that I do not consider Edmonson distinguishable in
prmelple—-except in the prmcxple that & bad decision should
not be followed logically toits illogical conclusion. ;
Today’s decision gives the lie once again to the belief that
- an activist, “evo}utm;_“'_ " constitutional ;}unsprudence al-
ways evolves in the direction of greater individual rights.
In the interest of promoting the supposedly greater good .of
race relations in the society as a whole (make no mistake that
‘that is what underlies all of this), we use the Constitution to
destroy the ages-old nght of crimiral defendants to exercise

- peremptory challenges as they -\msh to secure a Jury ‘that

they consider fair. I dlssent
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