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M1U,TTPbr; pEFEND!liTSuENFOBCIUG THE DECT,ijRED T,EGISI,;TTyE 

PREFEBENC~, FOB JOINT TRIAl,S' pel QQR' IIBj!,NQ!>' 

SEYEaWcE AND DUM. m RTES BY ANTONY J MYERS 

DEpUTY DISTRICT aTTORNEY' COUNTY OF W5 !NGEf,ES 

~A man t akes some risks in choosing his associate. and if 
hailed into court with them, mus t ordinarily r e ly on t he 
fairness and ability of the jury to sepa r ate the s heep 
from the qo~t"M molted St~tM y FaPki n (2nd Ci r,) 81 
r2d 56,59. 

"The court should sep"rate t !>e trial of oo- defeQd,ant in 
the face of an inoriminating confession, prejudicial 
association with co- defe ndant, likely confusion 
resulting f rom e v i d e nce on multiple count~ , conflicting 
defenses , or the poasibility that in " separate tria l " 
oode~endant would give exonerating t es timony, (PHppl!! 
y IMMie (1967) 66 C2d e99 at 9l7)~ peopl e y TUrner 
(19B4) 37 C)d 302 at 312). 

TH E PRRF"R"»"" FOR .TOT»'!' '!'"aT." P r SECTION 109 9 : "Onde r t he 
~ t atute, the Legi~l~ture declared jOint trials to be the rule and 
s eparate trial~ the e xception." people y Gatlin (1989) 209 CA3d 31 
"t 42. 

A. "Joint trials play a ~ital role in the oriminal j ust; ce ~ystem, 

accounting for a lmos t one-third of fede ral crimina l tria ls in the 
past fi~e year s . [Ci t ation] Many jcint trials -fOr example, thos e 
inv,'-lvinq-Tarqe co"-sprracfias- to --f,.port-":riC1-dfstribut-..--Hi"gai-
drugs- involve a do%en Or more co-defendants . Confe~sions by one 
or more of the defendants are commonplace and indeed the 
p%obability of confess ion inC%e5SeS wit~ the numbe r of 
participants, since e~oh has reduced assurance that he will be 
prote cted by his own silence. It would impair both the 
efficie noy and the fa~rnes~ of the crimin~l j ns tioe sys tem to 
require, in a ll these oase s of joint crimas where inOr~nating 
statemeut~ ~xist, that prosecutors briTI9 s eparate proceedings , 
presenting the same evidence again a nd again, requiring vict~ 
"nd witne~se~ to repeat t he inconvenienoe ,and sometimes trauma ) 
of t estifying, and randomly f aVOr ing the l as t - tried defendants 
who have the adv~ntage of knowi ng t~e pros e cut ion' s c ase 
~forehand. Joint tria ls generally s e rve the interest s of 
j ustice by svoidin~ incon~i stent verdicts and e nabling ~re 
a ccurate assessmen~ of ~lative cuipability- advantage s which 
s ometimes cperate to the defendant's benefit. Even apart from 
the~e tactical oons iderations, joint trials generally s erve the 
interes t s of jus tioe by avoiding the scandal and i nequity ot 



inconsi stent ~rd1Cts.· 
The p~ef.r.nc. for joint t r ia l . encompa,sa. varied and 
,ignif icant int.~.t.. So s iqnificant, in fact, tha t thay ~y 
serve s s counterweight s to • defendant '. r ight to confront 
witness~s, hi. ~rivileq. aqains t s a lf-incriminat i on, his right to 
exclude p r a juc!ioial cha r acte r evidance , and othe r s . ~Cit.s 

oll'it ted ) " G r u n berg "r v SUp!!ripr COYU 0 9 90) 219 CAJd 48' u. 
UU-ng, 

8. n I S lNC!M!EH1 '~ON Til E Df1"t';NVWT m prMONSTR&7S 5,msnwr u,J· 
P Br.JIJDlCE to NIH/ItSP. AS A RESULT OF A JO:rN'l' TRIAl. BEroN" CQUR'!' 
NEED SEVER TH! CASE. In upholding. t rial court ' s " e fu . I I to 
grant severanCe d,.pite • co -def.n~nt · . p rejudicial •• socia t ion 
with the Aryan B( other hood and hi, t rial tact i c of shi fting b l ame 
f o r t he killing to delendan t , the Supr~ Court no t e d : ~Sep.r.t. 

trial~ ~ould ~ave ~onaumed a ~~eat a~~nt of I carce judici. l 
~e~curcea , .nd def.ndant did not d.mon$t~at. th~ kind Of 
5\1b~h DtjA l p ujLl/Ue<. whi ch ~ould ; ust.1fy ~uch An .::<pendit)lU.
t h ppJ e y p l pbplour tJ2) l C'th an .t ~33) 

C. ~T!OHALE FOR JOINT TRIALS, pcpp l e V Ar And a (196S ) 53C2d 5L8 .t 
S30Fn9: 

2. Dimini s h inconveni.nce t o wi t n.ases and public autho~iti.o and, 

tl. p.p;rrmTCI!l.i ASSOCTUTQH. c QNlMlSJ ON or EYmpl'lC& COWl TCTING 

pEf ENSES; pXQK&BATING TESTI MONY 

~. PREJUDICIAL ASSOCIA~tOH/CONFUSION or EVIDENCE: PeOpi A y H. s sl e 
(19 51 ) 66C2dU9 

1. legal a ula In Ma Mi e . pt ppl .. It Ch.mbers t196 4) 231 CA2 0:!23: 

In Cha mbe r s , defend.nt and c O· defendant we ~e ch'~ged with 
.ss.ultiD~ Hugh La .. ~.nc., • 75 ye.~ old reoident of • nursing 
hom. pu~ch.sed by det.nd"'lt t~oa eo-defe"cllnt .. 11.0 nm>IIined .11 • 
"u~.e . Co-daf .nd.nt waO also ch'~ged wi t h th~ee addition.l eounca 
of .asa ult on t he vic t im. Only on. witneas, Delgado, t.stllied 
.g.inat defendant. st.tin~ defen~ant puncha~ th~ vict~ on .ever.l 
occ.sion~ (only o ~e •• s.ult w&s ch.t~e~ ) . Oef endlnt cl .imed 
. libi . Where., Delg.~o 's te~timony .mounte~ to t hre" p.~"s of 
tran~cript , th~"e addition. l d.y~ of tes timony elicit. d 
"Voluminou~ evidence of unrl l atld .ots o~ brut.lit y · by the 
co-~efen~ant, eatabli~hinq .g.in8t he r .ete ~e8crLbad .s 
"di8qustin!l and i nfl ...... &tcry" againlt I nWllber of el derly 
petiente at the nursin; hema. Tb" p~Olleeut!on .100 sug~.at"d that 
the defendante "shared I single bed." 
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Given thes e fact~, the Cb ftmhff r~ court concluded thet ~ 

defendant was probably convicted by association, rather then by 
evidence of hie personal qullt, thet a n unfairne •• so gros. ha. 
occurre d .a to deprive him of due process of law.- (CbawbHr~ ibid 
p. 2B) 

il . Cha'l'ben Dis ticllu ished: ' 

1. peppl e y WiCkliffe (1986) 182 CA3d 31 MOtt a nd 

Hickliffe, who earlier ¥ere drinking, sought to r epo •••• • 
a t~ck. During the a ttempt, ita owoer sought to intervene 
and waa kicked in the head by Wickliffe (p •• aenger) and 
fell to the ground where he wa e run ove r by the truck'. 
driver, Mott. wickliffe was charged .. ith P.C. 2<10, Mott 
with V.C. 23152. The court hftld that neither defendant 
wae prejudiced Ht t rial by the actione of the other at the 
crime acene and distinguished Chambera in as much a s the 
instant matter was based on defendants' joint conduct; 
~here.s in Chember~, there was nO evidence of conce rted Or 
conspiratorial a ction. 

i 1.. Pepple y Buton (1969) 270 CA2d 233. Oefendants we r e 
charged with robbery. Identification was at iss ue. 
Eviden~e of a prier robbery by co-de f e ndant was admitte d 
on that i ssue . Bu~s claimed tbat despite a l imiting 
instruction, be was unfairl y prejudi ce d by bis a s s ocia tion 
with a co-gefendant a lle ge d to have committed an 
additiona l robbery. The court found no p rejudice to tbe 
defendant and dis t i nguis hed Cb§wbprs , noting that the 
ChAmbers trial court failed to i nstruct the jury regarding 
wbi c h e vidence would be admitte d against one de f endant but 
not against t he other ; tbe reby, "failing to protect t be 

-- - -- --- ------- ---._- ------- -- -defenciant- -from--the--dama:ging-e-f f .-ct--o-!""pr''-jlXdi-'' .. - a-';''(fsl:nq----
evidence applicable only to bIs eo-defendant." (Bllrn, ibid 
p.252) • 

o 

b. Pre judicial As SOCiation/Confus ion of Evidence Alene wi l l Not 
Justify Severance Absent A CI .. ar Showing Of Pre judice (PROple 
y Kel l y (1986) 183 CAJd 1235, pp . 1238- 1241; Pepple y 
pinhphter (1992) lC4th 865, 933) 

1. people y soutp (1954) 43C2d 319, Baz:bara Graham 
contended a s epa r ate trial should have been ordered 
bec. use evidence was intz:oduced a t tria l whi ch would ha ve 
been inadmissible if she had been tz:ie d s eparately and 
beca use it was to he r d isadvantage to be associ ated with 
sordi~ char a cte r s . The Supreme Conrt found no err~r 
ttiallconrt properly instructed the jury. (ibid pp. 
331-332). M~ . Grabam was s ubsequently executed. 

3 
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H. pepple V GOO''' '1 (1982) 131 C,0.3d 12 9, d.tend40nt. 
compl ained bee""". i n her t"i.~ for ..... nuf.ctut:int;jl PC!'. 
tvo •• paraca prior ine i~nts of .crests of the tNO 
co- defendant s for IUnutaecudn9 i'CP ... re aanitted "'jIlinst 
cham at tcLal. The court h.l~ that se~er.nc. vas not 
mandated as tha t r i"l court properly instructed the jury 
r eqardin'jl &gainer whom tlla evidence could be cons i dere d. 

B. CONFLICTIN~ DEFENSES: "Although . a varal Ca liinrlli. decision. have 
Itatad that tha exi stence of pnnfllctinq datens es may co~.l 
.avaran"e of co- detendants trilla , nona ha" f ound an abuse of 
dllcretion or r aversed " Qonvicclon on this basis peap}' y Mordy 
(19 92) 2 C~th 86, H S . 

1. pegpl. Y 51",,,,,. (1970) lO CA3d 29 9. Scott, Sittms and" t h ird 
piety rnbo.d t he victim and knockad h~ unconscious. At 
t r ial, t he ~ictim det ai led the asaault. Scott, te3tifying in 
h is own behalf , corrobo~atad the vict~ and stete d t he 
incidan~ occurred a. he described i t, hovever, Scot t said he 
did nothin~ and the attacker wa a only Simms . Scott's 
e s t r ajudicial statements ~plicst ing Simms were alao admit t ed 
into avidence. S~ t estified and denied any involvement . 

The appel l a t e court conoluded that Si""",, ' attorn, y 
deliberately chose to heve hi e olient t ried with Scott and 
tha t this tact i cal dec i s ion did not r educe the proceadin~s 

to a farce or ,sham. I t furthe ' he ld the trial court waa 
under no duty to seve' a t rla l abaent a mot ion to do so by I 
delendant . Conslquent ly, the cour t af firmed tha conviction. 

2. PtOJl) « y Turner U~84) " C3d 302 , 7urner and Souu 
~re char~.d wi t h murd4rin~ Herle and Fr.~ Claxton. 
Ident i fica t i on belon9in~ t o Karle Cl aIton and 7Vrner wa . 
tound in an abandoned car (regiater&d to t be Claxtonl) naa r 
tha Clarton residenc.. AlSo in land nearl tbe car , sevaral 
r i flas and prope~y belonging t o th« Clartona were found. 
Footprints from the vict~ ' h~ w« re followed 12 mi l e. i nt o 
the deaert, where def endlnt. we~1 arreated as they hid behind 
I bush; Souza pos sease d BOma Claxton personll property. At 
~rill, Turner did not te,tifyl Sou~a te~t ified he kne w 1urne r 
Ind t oqethe r they amo ked PC P on the day of tb~ murder. 
Together th~y burql.ri~ed t hl Claxton hou3e ; hOWB~r, blcauoe 
the houa~ wao occupied he (Sou~al did not I t firat ente r i t; 
inst l ad, he fled and .,w 'u:n.: e nter the bouse t hrough I 
wi ndow Ind heard three gun.hots. 1hereafter, he ISeu ~ e) WI' 
.dAdt tld into the houae by TUrn.r I nd IIW the victime en the 
floor. Souza .~tted tlking p ropert y but aaid he did so on 
tbe orders of Turne r who 100keb like be w.o ~trippinq~ on 
PCP. Sou~a Ilso tea t if ied Tu r ner confessed tbe ~rde r. t o 
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Appeals noted that the de f e nses of Almare z and Amaro were " ... 
not completely oonflicting, because there twas] little 
disagreement about most of the e vents" despite the ·fact Amaro 
testified Alma·rez instigated and perpetrated the Collie r 
murder, and .'.s a fri'ihtenin'i and violent man 
(People V Alnj'r!U supra at p. 315). Additionally, the oourt 
found th .. trial court's limitinq instruction de cre ased the 
prejudice which may have resulted. 

4. In pe0l21A y Hoyde (19BB) 46C3d 212. 

Boyde a nd his nephew Ellison robbed t hen kille d a Seven-Ele ven 
cle rk. Afte r his arrest, Boyde implicated Ellison causing him 
to be arrested. Afte r his arre st, Ellison at first claimed h .. 
killed the victim; however after taking a polygraph, Ellis on 
conte nded Boyde shot tha victim, s aying he (Ellison) initially 
accepted th.. bla~ because he e xpected Boyde would be 
imprisoned longer than he. Ea ch defendant moved to SeVe r their 
trial; however, Ellison waive d jury. The tria l court denied 
the s .. v .. r ance motion, e xolude d the jury from hearing Ellis on's 
extrajudicia l admis s ions , and ruled Boyd" jpry could hear 
Ellison' s t .. stimony in his own defense . In that testimony, 
Ellison placed the entire blame for the kil1inq on Boyde , 
adding Boyde robbed the store es he (Ellison) waited in the 
car, Boyde kidnapped the vi¢tim from the store , Boyde orde r e d 
him (Ellis on) to drive the vic t im to a remota loca le, and Boyde 
executed tho victim b .. caus e 1I0yde said he would not ret~rn to 
prison. Given Ellison's testimony, his .. xtrnjudicial 
stat .. ments eXCUlpating BOYa. Wer e played for the 60yd .. jury at 
his request. 1I0yde t estified and bla"",d Ellison. Ellis on 
produced ssveral witness .. s who implicated Boyde as the s hooter 
(on appeal Boyde claimed prejudiC" as he was surpris .. d by the 
additional t e stimony against him. Ellison, unliks ths 
prosecution, had no discovery duty vi s-a-vh 1lPYde. The 
Supreme Court found no prejudice .) 

The Supreme Court found neither abuse of discretion by t he 
trial court nor a denial of Boyde's right to a fair trial by 
the d .. nia l of his severanoe motion. The COurt notsd, w.lthough 
the defense positions might be charact .. rize d as antagonistic on 
the identity of the actual killer, it was undisput .. d each 
def .. ndant p articipated ... [E]llison did not pres .. nt the kind of 
extens ive evidenc ..... which would have turned the tria l into 
more of a contest between the def .. n~nts than between the 
pros ecution and e ither of them •.• " (People y Hoyde supra at 
pp. 233-234.) lIt p. 233, the court referred to United Stat e " y 
~ (9th Cir. 1976) 579i F2d 1121), "The t wo defendants 
facing manslaughter charq&s def .. ndad by cla iming that the other 
inflict .. d the fat al blows to the victim of their joint assault. 
Acknowledging the obvious hos tility and conflict in t he 
pos itions take n by de f endants , the court found that "pr .. judice 
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~hich either appellant ~y h~ve suffe red from the testimony of 
t he other is relative ly slight. It is undisputed that each 
appellant participate d i n the incident. Consequently, it would 
only be natural for one to try to place the blame on the othe r. 
The jury had the responsibility of assess ing e a ch of the 
appellants' cr~ility. Moreover, tha teBtimony of each 
~ppellant was mereiy cumulative of the government's caee 
against tha othe r and cons ide ring the simpli city of the case , 
there is nO s ound reas on to sUg<1est that members of the jury, 
being properly instructe d as they were, could not 
rea listically appra ise the evidence ag~inst ea ch appe llant.H 
(Id. at p. 1126.) 

5. Peopl e v Keenan (1966) 46 C3d 478. 

Ke enan and Kelly robbed an art gali ery and shot its Owner. The 
identity of the shoote r wa s disputed, the identity of the 
perpetrators was not. Kelly claimed he participated Decause he 
feared Kee nan and that Keenan shot the owner. Kelly s aid hi s 
f ea r s were base d on another s hooting co~tted by Keenan. 
Kelly' s tes timony to this end was corrobnrated by the edmdss ion 
of his audio-taped extrajudicial oonfe aaion in which he cla imed 
co-rei on, and the testimony of the victim of the earlier 
s hooting who said Keenan shot him and left him for dead. 

, 
'twice before trial Kee nan sought and was denied Slwe rance. In 
finding no abuse of the tria l courts discreti on to deny the 
severance mot i on, the Suprame Court r e j e cted Keenan's a rgument 
that prejudioe resulted becaus e not only did Kelly seek to 
blame defendant for the inci dent, but Kelly also sought to 
bols t e r his defense by introducing e vide nce of an uncharged 
shooting by Ke enan which would have been inadmissible aga inst 

---- - ------" ~---hl;;, ~in a--'-eparate -e-d:,,::C: - 'itie' c-ourt --then anno unced i. __ test - -for - - - - ----
determining whether or not a defendant is ent i tled to 
s everance. 

" ••• [TJhe ccurt must de cide whe ther the realistic benefits 
from a conscli dated trial Bre outwei ghed by the likelihood 
of s"bst aotial prejudice , to the defe ndant. In dete Z"lllining 
the degree ot pre judice , the ccurt should e valuate whe the r 
(1) consolidaticn may cau~e introducticn of damaging 
evidence not a~~issib1e in a s epa r ate tria l, (2) any ~uch 
otherwise inadmiss ible evi dence i s upduly inf1a!ml!l.tory, and 
(J) the otherwise-inadmi~~ible a vi de nce would have the 
effect of bolst eri ng an otherwis e weak ca se Or c a ses. 
Severance motions io capi tal cases should re ~eive heightened 
scruti ny tcr potential pra judice . (ci1e s ). Keep9p ~upra at 
pp. 500-501. 
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The court note d furthe~ that the admission of ~other crimes~ 

evidence in an othe rwise proper joint trial does not alone 
justify severance, that judicial economy may hft "obviously 
paramount" (ibid p. ~Ol), and the damaginq testimony of a 
co-defendant ~hich ~ould not be intrOduced at a s epa r a te trial 
is not a junification for seve~ance (ibid p. 502 Fn 8). 

6. People y Herdv (1992) 2 C4th 86. 

Re illy and H~rdy were promised insurance proceeds by Cliff 
Morgan in exchange fo~ the mu~der of his wife and ei9ht yea r 
old son, Nancy and Mitche ll. Reilly explained, in detail, the 
acheme to his qi~lfriend Debbie. On the night Of the murder, 
Hardy and Re illy were at Dabbie's whe re Reilly phoned Cliff .nd 
received the qo ahead for the "hit". The following day, Debbie 
confronted Reilly who described in de tail the murder, and said 
his unnamed crime p artne r actu~lly s t.bbed the victims. The 
police contacted Debbie the next day. She told the 
inves tiqatora nothing except HMorql n" wanted his wife killed. 
Late~ that sama day, De bbie revealed to Re illy her int e rview 
with the polica. Enraged, he s t ated he would need to speak 
with Hardy about coordinating an alibi. Re illy aqain confeosed 
to Debbie who eventually went to the police, and t old them 
e verything. At tri . l, s eve ral wi t ness es implicated Re illy, 
H~rdy, ond Cliff Morgan in the murder plot. 

Hardy ' ~ gi rlf rie nd, Colette, testified Hardy and Re illy 
~dmitt.d tha murders and ~sked her to provide an alibi. After 
Hardy's ~rreat, Colette destroyed aeveral i t ems of e videnoe ~ t 

his request. Hardy al a o told Colette that "Reilly ,,~s in 
control~ of the crime, and t hat he (Reilly) was the killer. 
Reilly and Hardy were s entenced to death. Cliff Morqan died of 
ca nce r bafore his penalt y phase . 

Before trial, at the motion to s ever, counse l for Reilly stated 
he would claim Re illy withdrew from the cons piracy; Hardy's 
atto"ney cla imed he would argue Hardy was entirely uninvolved 
in the insur;Inoe f ra ud and the murder; and Morgan' s attorney 
said his cl i ent was entirely innocent, a victim of Reilly's 
blackmail plan. The Supreme Court, calling this crime a 
"claasic case for joint t~ial" upheld the tri . l oourts denial 
of the s everance motion, adding: 

"Although it appears no Califo~nio ca se has discussed at 
len9th wh;It oons titute s an "ant a90nis tic de fense," the 
federal courts have almos t uniformly oons trued that 
doctrine very yarrowly. Thus ,· [a ]ntagonistic defenses do 
not per 3e require severance , even if the defendants a re 
hos t i le Or attempt to ca st the blame on each othe r. 
(United St e tM y Beckar (4TH CIR. 1 978) 585 F.2d 703. 
707). "Rather, to obtain 5eVeranCe on the ground of 

, 

o 
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conflicting defen~es, .it must n. demon~trated ·that the 
oonflict is so prejudioial that [thel de fenses are 
irreconcilable , and the jury will unjustifi ably infe~ that. 
this conflict. alone demonstrates that both are quilty.~ 
(UOitgd HUM Y pni ' (ht Cir. 1980) 623 F.Zd 18B, 
194-195; aee alao, United StatIM y Ehrljchmm·o (D.C.Cir. 
1976) .546 F.20 9l0, 92. 9,) stated anothe r way, ~MUTI}AL 

AN'l:AGONISM" ONLY EXIS'I'S WHERl'; THE ACCEPTANCE OF THE 
PARTY'S DEFENSE WILL PRECLUDE THE ACQUITTAL OF THE 
OTHER.M (!lotted State, v Zlpe r.teig (7th Cir. 1979) 601 
F.2d 281, 285, see generally, 1 Wright, Federal Practice 
and Procedure: Criminal (2d ~d. 1982) Se ction 223, pp. 
799-802' fn. 15, and cues cit.ed .)" peop'" y Hnrdy, 
~ at. p. 166. (emphasic added) . 

The oourt Iabled the defen" .. " a~ "te chnically conflicting" but 
~tatad they were not "particularly antagoni~tic, a~ the t e rm i~ 
u~ed in the F9der al Courts" (ibid. p. 168). Thu~, although 
there was the specter of conflicting defenses, the r e alis tic 
benefits of a consolidated trial; specifically, avoiding 
redunda~t presentation of evidence, justified a joint trial. 

c. EXONERATING EVIDENCE GI~N BY CO-DEFENDANT, "It is not errOr to deny 
a motion to sever base d solely On defendant's bald assertion that 
someone ha~ made an exonersting stetement in his behalf" (pepp l e V 
Ieenpr (l~1l l?CA3d at 333). 

L People v IsenQr ( 1 ~71) 1?CA3d 324, Estsblishes 
procedure for determining what oiroumstance s justify 
s everanca based upon the po~sibility of exonerating 
t es timony. 

a-:--'reeOci£Fllct~i:- RObert--Isen-c;i;- Melody I-~ e-ii.-o-;;;· and--pepi -- -------
Rogers were jointly oha rged with burqlary snd other 
orime~. Robe;t moved to ~ever, averring in an affidavit 
that at a separate trial, Pepi would tes tify that neither 
I~enor was involved in the alleqed crime~. At the hea ring 
on the motion, pepi's attorney s aid he had no knowledge of 
Roberts averment vis - a -vis pepi, Pepi was the brother of 
Melody, and unless the Isenor tria l proceede d after 
Pepi's, he would advi~e Pepi to invoke his right against 
self-inorimination. 

b. Ieenor Tes t, Adopting the reas oning of Byrd V tiniovright 
(5th Cir.1970) 42B F2d 1017, the Isenor court proposed 
inquiry into six areas: 

, 
L Does a p arty ~e.k the 

ii. I~ the tes timony exculpatol:y1 
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iii. 18 the te~timony si.qnifiClnt? 

iv. Is the Cgll,..t u t ht! " " thot the t Mt i mpny H ... lf h 
bMftt1<l,.? 

v. on th. blsis of the evid.nce shown a t the t i m. of 
the motion, how ~t~on9 i. the like l ihood the 
eo- d.f.ndant woul d testify at a aeparate t rial? 

c. 1\pplicatlon Of h "pp'" Test 1'0 TMngr I'act~: n. c ourt 
opined that tha trial COUrt woul d be justified in 
concludin9 that . i ther no statement wSs ~de by ,epi or i t 
w~~ untrue beeau~e of p.pl', r e l a t ionship with the 
I • • nera. Addit i ona l l y , the Ia.no~s fs il. d t o establl.h a 
l ikal ihood or a · positive ,sluranee" pepi would t el t ify in 
a , epa rat. trial '"the ma te a'ser tion that a co-d.fendant 
weuld be will ing to .rcolpat. a d.l.ndlnt is por.ly 
speculat ive. The abs.nca of aubatantial proof tba t • 
co-d.fe ndant .... u ld be wil ling to testify ... i. in it,.lt 
gr<lundJ; for denyinq ••• s .... Urlc . · pp . 333- 334 ) . 

d . hepor - Seveunc •• nd Judieial 1<dminstr ation: JUmo r 
eautions cour ta t o consider t hat ~ co-de f andant 's judgmen t 
muat be final 'i .• . , salt -inc~~n.t ion p r i vilege mu~t 
t erminate) bet~re a cQ-defarldant te~ti!ie~. 

e. I " pgr - Dep~ivation Of Daf endant'a Const i t utional ~ght 
To CODpel 7h. Attandance ot Witne~~e~ 'Co-Defenaant~). 

The 13eoQt c~rt ~ftis~ed thia clilm as meritle~s, 
stating t he only i~iment to t he co-detendant'. 
t estifyin9 wa s his own leek ot willingnes s to dO 10. (The 
court diatinguish.d washIngton y TeXIS (1966) 3ee U.S . 
14, 87 SCt 1920, indicating the unconstitut i onal Texa. 
s t atuti the~e at i ssul p~avlnted the d.t e n •• -but ~ot t he 
presecution- from calling I. witnesaas co- part i cipanta in 
cd_s. ) 

2. Federal casee Inlpposit. But Dietingu isb.bl. From Jorggr: 
United s t a t e , Y ~rbe)'3 (1 t h Cir . 1955) 352 Fld 892 : ftyrd y 
K~5b l ngtgn (S t h Cir. 1970) 428 F2d 10 11 . 

~ . Bgb .. lr_ mand~tad savennca when e co- def .ndant offered te 
. xonerat. a de t endant . flcwav.~, in ECh AJe . , tha 
co-d.ten~lnt made three "judicial" statemanta in a p~iot 
t rial .rbner.tinq detendant. I 

10 

o 

o 

o 



G 

o 

G 

b. ~ found" deprivation of due proc:e~" exi"ted where, 
aocording to Byrd' " coun" .. l, 3ix co-de fendants of Byrd 
indicated t hat at a " "parat " trial they would t e stify in 
"epport of Byrd'S alibi that he wa " not pre"ent at the 
gang rape for which he and the othe rs we re on trial. The 
~ court a ccepted . " tru8tworthy the proferred 
exc~lpato~ t"8timony. 

III INCRIMINaTING CONFESSION- !RANIlIl,ISR!!TON 

,. • MIn joint trials ... when the adm!""ible ooof"""ioo of one 
defendant inculpate" another defendant, the conf .. ""ion i s 
ne ve r de leted from the "."e and the jury i8 expected to 
perform the overwhelming ta"k of con"idering it in determining 
t he quilt or innocence of the declarant end ,then of iqnorinq 
it in determining the guilt or innoce noe of any co-defe ndants 
of th .. deolarallt ... [We reoonsid"rj Our present practice of 
p .. rmittinq joint trials when the coofession of one defendant 
implicates co-defendants ... the praotic .. is pi: .. judici~l .md 
unfair tc th .. non- declarant defendant and-must be altered ... 

~When the prcs .. cution proposes tc intrcduce intc e vid.nc" a n 
.xtrajudicial statement of one ~~endant tqat implioates a 
co-def .. ndant, the trial court must adapt one of th.. follcwing 
prooedures: (1 ) It can permit a joint trial if all parte of 
the extrajudicial statements implicating any oo-defendants can 
be and are 8ffectiv .. ly deleted without pre judJqe tp the 
deg l a rant. By effeotiv .. deletions, we ~an not only direct and 
indi~ect identifications of co-defendants but any statements 
that could be employ .. d aga inst nondeclarant co-defendants once 
their identity h otherwise established. (2) I t can "rant a 
severance of trials if th.. proaeoution insiats that it must use 

-------- --th-"--<ixtra-:l\id:ii:'-i:a""1- ~t:a:t""""'nt~--an-d-n--app-"-'-r-s--tniir"ffilic:t1. ile---------- ---
deletions c annot be made. (3) I f the p~csecuticn has 

,. 

successfully ~esisted a motion for S"veranca and thereafte r 
offers an extrajudicial statement implicating a cc-defendant, 
the trial Oourt must exclude it if e ffective dal.tions ar . nct 
possible .~ People y Ara nda (1;6S) 63C2d 51S at pp 529-531 

AP.!1'l'ON v lWITEQ STATES (l9SS) 391 U.S . 340, BSSet. 1620. Heid 
that admission i nto evidence of • non-testifying defendant's 
confession whi ch cont~inad stat ements incriminating a jointly 
tried co-defendant violatad the co- defendants Hright of 
eros.~examinaticn s&cur~d by tqa Ccnfrontation Claus. of the 
Sixth Amendment." 
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IV RESOI.yWG THE hRhND~-BBl1TQH DIHMJ:!h· BED!CTION CONFRONT!TlON. DUIIL 

J'lIB IES 

A. REOAC'l'ION: RICHaRDSON v MM,SH (1987) 481 u.s. 200; 107 SCt 
1702 "He hold that the Confrontation Clau~e i~ not violated by 
the admis~ion of a non-te~tifyinq co-defend.nt~ confe~~ion 
wi t h a proper limiting in~truction whe n ... t he conf&~~ion i ~ 

re~cted to eliminate not only t he detendant~ n.me but any 
r e ference to her exi~ tence . (We expre~~ no opinion on the 
.dmi~~ibility of a confession in which tha defendant's name 
has been ", . ph-ce d with a symbol Or neutnl pronoun (FnS)). ~ 

1, In Rich ' rdHoo, two d"fendant~ we u cha rged with murder and 
oth" r crime~. The oo-defe ndants r edacted confe~~icn 
de~cribed • convers ation he had with a th i rd party while 
driving to the victim's hOmA. According to the redacted 
confe ssion the third pa rty statad he would kil l the 
victi~ after r cbbing them. The non-confes~ing defendant 
tes tified she was in the CSr wit h the confes sing defendant 
and t h" third party s s th" y drov" to the crime scene, but 
heard no conve rsation. 

In argument, the pro~ecutor contanded the non-oonfe~sing 

defendant cculd not t e s t i fy truthfully and admit to 
hearing the conversation betw" en t he co-defendant and 
third party becs us e to do so would make the non-confes~ing 
de f e ndant . co-cons pi r ator. ~hi~ ~rqument was improp" r 
a nd e rror, s ccording to the B1Cb " rd , oD court. Since the 
only evidenoe of a conve~~ation was the r edacted 
confe~ sion ot the co-defendant, and thi~ evidence could 
not be us ed aqs i ns t the non-conf,,~ sinq defendant, ther~ 
wa s no ba sis for the pros ecution to urge the jury t o 
con~id.r the conversation aqain~t the non-confe~sinq 
defendant. Con~ iquently, the Suprema Court did not uphold 
the oonviction; rathe r, it remanded the c ase for furthe r 
con~idention . 

2. Peopl e V VIl"V'ez Diu (1991) 22~ CA3d 1310: 7crru and 
Dia z e ntered a market. The latter s imulat e d carrying a 
ha ndqun, demand" d and r ec eived money and fl ed with Torre s. 
On" we ek later, Dia z and Torres robbed anothe r ~tore. The 
followinq week, the defendants returned to the original 
victim mar.~et and robbed it. loIinutes late r, Oiaz and 
Torres were arres ted in the ge taws y car, Oi.z driving. In 
a redacted confe~ ~ ion, Oia % s tated: 

1 
"He and anothe r pe non ... drove to Vista"1 and parked 
t he ir Ca r On the north end of .. parking l ot of .. 
market. H" wa ~ the ~ econd pers on to ente r. When s sked 
'it he ~~s armed, Diaz said he was holding a silve r 
rstchet tool he obtaine d from his ve hicle . ~fter the 
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money wa~ taken, t hey left the ~tore. Di.~ admitted he 
entered the ~tcre ao he could rob it. Oia z ~aid he wss 
wearing sunglasses." 

Torres ' severance motion wa . denied. Although the 
appe l late court conceded that Diez'a , statement conce ivably 
linked Torre. to the crime becl use Diar admitted he and 
another pe rson drove a car to the victim market and other 
evidence suggest""d Dia", and Torres were arre"ted together 
in' a cer, the linkage neither identified Torre. nor 
addressed aoy disputed issue: there fore, severanCe was not 
r equire d (so. a lso peop l e v MitcbDm (1992) 1 C4th 102?· at 
pp. 1043- 1049. 

3. Cayeat; Redact ion is ineffective where, for example , the 
confess ion includes a refe rence to "the other guy" which 
in the context of othe r e vid" nc .. , ,i1Ilpl i cat e" the 
nondftcla r ant defendant (Pepple y J a cOb. (1987) 195 CAJd 
1636 at p.1552)" "ee people y Mitcham (1992) 1C4th 1027 
at 1046. 

a . The us e of neutral pronoun, which gave no indicaticn 
that the stat~nt contained real na~, prior to its 
redacticn wa, approved in !! S Y Tutinp (2nd Cir. 
1989) aS3 F2d 1125 at pp. 1134-13~ ,ae a bo: 

L !! , , Guc!e (Sth Cir. 1987) '" '" '" 
H. IT , , alyaredo (2nd Ci r. 1969) '" '" '" 
iii.l! , , Ma rtpPpl!lM (lOth Cir. 1985) ... '" 1036 

---iv-.-.. !! S- --y - - 5berlQck (9th- Cir.--1989) -865 -F2d--1069-

v. !! S Y Vpqt (~th Cir. 1990) 910 F2d l1S4 

vi. Compare with: !! s V DiCa rlaotpoip (6th Cir. 
1989) 870 F2d 105S 

c. Cave"t· A , t " tel!lent is improperly redaoted whe n the 
editing p rejudice, the daclarant-defendant. Thu" where 
the defendant's e xtra judicial " tatement s hifts blame to a 
oo-defendant and exculpat e, Or mitigate, the conduct of 
the de clara ot-def.ndant, delet i ng the exculpatory portion 
of the 'tate~nt impe~s'ibly prejudioe' the 
declarant-defendant, thereby violating Aranda. Se.: 
PMpl!! V poughs ~IHl) 23C CA3d 273 at pp. 280-2aa ("ee 
al"o Evid. Ca9. Se~tion 356). 
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e. CONFRON'l'AHON; :ElW.1l. AND lOR ADMISSIBLE HEARSAY 

In PeoPle y Royd (1990) 222 CA3d ~U at pp ~58 to ~53, 
the pro~ecutor cro~ ~-exarnined a defendant conce rning 
~t atements he made implicating a co-de tendant. When the 
defendant denie d making those statement~, the pro~ecutor 
introduced ~evera1 witne~ses who testified to extra judicia l 
s eatements made by the defendant in which he implioDeed the 
co-de fendant. (The prosecutor Dpplied the ~ame technique 
when he cro~s-eXDMined the co-defendant). Citing Ne leon v 

O'Ngjl (1971) 402 U.S. 622 (91 Sct 17231 for th .. 
proposition that whBn a co-de f endant tDte s the ~tDnd in 
hi. own defen.e, de nies making an extra judicial ~tatement 

implicating the detendant, and proceed~ to te.tify and 
exonerat e the defendant, there ia neithe r a Sixth nor 
Fourteenth Amendment violation in failing to exclude the 
extra judicial ~t'tement implicating the defendant, Boyd 
held that Mto the exte nt Aranda r equire d exclua ion of 
inculpatory extrajudici,l .t'tement~ of co-defendant'., 
e ven when the co-de fendant t e atified and was available for 
cro.~ -ex.mination a t trial, Arand. w.~ abrogated by 
Preposition 8. M ~ .upra at p. 362. 

a. CMtipo: ~ does not •• nction the admi . s ion of a 
testifying co-de f e ndant's extrajudicial s t atemen t s 
implicating a defendant to be uaed against the 
defendant per s e . Extra judicial statements ~ n. benr~a v 

and unle.a an exce ption to the hearsay rule can be 
found (e.g. E.C. 123~) an extr~judicial ~dmis ~ion by a 
testifying co-de fendant ia inadmiasible againat the 
other defendant (See Pepple. y pitt: (1990) 223 C.\3d 
606 at pp 857-859) . 

2. Note: Neither redaction of a co-defendants extnjudicia l 
s tatement implicating a defendant, nOr the te~tirnony of a 
co- defendant ~hose extrajudicial atatement implicat e d a 
defen~nt are nece~sary conditions precedent to the 
admis~ ibility of an extra judicial s tatament implicating 
anothe r defendant. The Evid~nce Code provides s everal 
hearsay excepeion. which may allow an extrajudicial 
atatement by a oo- defendant to be used against l defend~nt. 

E.g. : 

a. Evidence Code Se ction Se ction 1230. Declaration 
.\gains t ~enal Interes t. 

L Re quires unavailability of deCla!·ant (e.g., 
a.~ertion of privilage again~t ~ If-incrimination 
Pe ople y leach (1975) 15 C3d 4a, 43a; or r e funl 
to t estify beoaulle of fur; peppl e V Rpj n (1975) 
15 C3d at 551) 

o 

o 
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vii. l'ropO!lition 8 .. nd E.C. 1230: ~ (1975) 15 C3d 
419 noted that both the text of and comments to 
E.C.l230 are ~ilent on the subje ct of collat eral 
assertions (i.e., as!lertions within the 
e xtra judicial s tatement wh i ch are not apacifically 
disserving to the declarant 's inte r est) . T,e~ch 

then create d a judicia l limitation on the 
admis sibility of collateral aas ertions , holdi ng 
that E.C. 1230 does not countenance the 
admissibility of s tatements not specifically 
disse rvi ng to tha interes t s of the declarant (ibid 
at H1). Thill. limitaticn was predicated on the 
absence of any legislative decla rat ion to the 
contrary. 

It ma y be a rgued thst Californi a Cons titution 
Article I Section 28 which unequivocally mandat e!! 
t hat "re l evant ,"vidence shal l not be excluded" is a 
legi olative declaration and a constitut ional repeal 
of the·Laach E.C. Section 1230 limltation. 

Furthe rmore, t he Confrontation Clauee i s not 
offe nded by the admis sion of collate ral aasert ions 
which fall within firmly rooted hea r say expect ion!! 
(Obio V BCbfITt~ (1980) 44 BO.S. 56 100 SCt. 2531.) 

vii i . E.C. Section 1230 : Appl ication and Advantages _ 
An ext rajudicial s t atement again!! t penal inte rest 
which is not mere ly an attempt to s hift blama, m~y 

be admi .. .. ible againat a defendant if made by a 
co-defendant to a p~rty othe r tban the police . 

Whe reas a redacted at .. t ement of a co-defendant 
c annot be use d against t be de fendant, an E.C. 
Se ction 1230 s tatement can be used against the 
defendant, if Confrontation Cl au!!. criteria a r e 
met . See Ii 5 Y Robert~ (Bth Ch. 1988) 844 F2d 
537 pp. 544-547; !l S V Riley (Bth Clr. 1981) 667 
F2d 1377, pp. 1380-1387. 

b. E.C. Section 1221 - ;doptiye ;dmj3~joo (~ee Eyidence 
BenghhpQk 2d Ed, Jefferson Section 33. ) Where a 
defendant/party by words Or conduct manifests a be lief in 
the truth Of another's hearsay statement, including t he 
~tatement of a co-defendant, evidence of the other 
per s on' s hean ay statement is admias ible . (Peopl e v 
preetPD (1973) 9 C3d 308, pp. 311-317 s pecifica lly held 
that s tatements of one defenda nt in the pres ence of, 
heard by, ~nd adopted by a co-defendant do no t violate 
anod' . ) 

o 

o 

o 
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L KTo warrant admi~3ibility, it i3 ~ufticient that 
the evi dence 3upport s a r easonable i nfe r e nce tha t 
an "ccuu.tory "tll.t .. "",nt wa" made under 
oirc~t .. nce " af f ording " fair opportunity to deny 
the " coo""tion; whe ther the de f endants conduct 
actua lly cons tituted an adoptive a dmis sion becomes 
" quest ion for the jury to decide~ Pepple y 
Edelba cbe r (1989) 47 C3d 983 a t 10 11. E.g., In 
Pe pp l e y Medina (1990) 51 C3d a t 8S9-an the court 
held admis s ible a s ao adoptive admis sion 
defe ndant '. "ilenee when . " ke d by hi" slater KWhy 
did you ahoot thos e hoys 1K De fendant va" in custody 
at the t ime (Caveat: This result would be diffe rent 
if defe ndant f e l t he va" being moni tored).; In 
peppl e V SilVA (1988) 45 C3d 604 pp 23-625 the 
court held admis sible as an adoptive "Omi~~ion 
defend~nt' ~ oonduot of smiling i n respon~e t o a 
third pa rty' s de~oription of the murde r. 

ii. E .C. Se ction 1221 - Appli cation: Where defe nda nt 
a nd co- defe ndant in ~ others pre SApce manifes t 
a belief in the trnth of an extejudioial sta tement , 
the extra judicial stste~nt i s edmis~ible aga inst 
both defendants . 

o. E.C. Seotion 1222 
(Peopl e y Br~wley 

a s tat_e nt 

+ made by a decl~r .nt/oo-defendant 

+ made i n furthe r e noe of oOrmlitting an ob ject of the 
cons pir acy 

+ made during the t ime the pa rty ~g~inst whom the 
s t atement wiil be used i s partici pat i ng i n t he 
conspiraoy or 

+ made befor e the t ime the pa rty agains t whom the 
statement will be used joined the con~piracy 

(see pepple Y Smi l ing (1972) 7 C3d 644) 

l' Admis sibi l ity of statement~ 

Act~ and declar~tions of the oo- oonspira tors 
a re admi~sibie as t o es ch other. (PilOpl e V 
Se l Jpg7C3d, 844, 852). 

" 



Such ~cts ~nd decl~r~tions ~re ~dmi~sible 
even thou;h there is no proof that theywere 
express ly authorired by othe r members of the 
conspiracy. (pltople y Griffin 98 C.A.2d 1). 
Acts and deClarations of a co-cons pirator are 
not made inadmissible by the fact that h~ i~ 

not joined with the defend~nt for trial. 
(Pe ople \I Arnpld 199 C.471). 

A oonspirator against who~ s tatements are 
being introduced does not have to be prese nt 
during the comnunica t ion. (Peppl e y 
Funkfprt IH C.A.2d 680). 

Only prima f acie evidence Of l conspiraoy 
need by shown be fore cons pirator staternent ~ 
are admiSsible. (Pepple y "uaest 53 C.A.3d 
734) • 

A count of cons pira cy do.~ not have to be 
charged for the admiss ion of othe rwise 
inadmiss ible hearsay ~vidence of daclarations 
of D co- conspirator. (Peop l e y I'MOh (1915) 
15 CM 419, (28). 

Sta tements made by conspirators during the 
COUrSe of and in furtherance of the 
oonspiracy that i mplicate co-cons pirators are 
not subj aot to the Aunda-Brutpn rule . 
(PMple y Buwhy (1969) 1 CA3d 410, 449. 

ii. Generally, a conspira cy ends wh an the crimA has 
been complet ed. However, it can continue 
beyond the ~ctual commission of the crime: 

"The common design of the cons pirDcy may 
ext~nd in point of t ime beyond the actual 
commiss ion of the act cons tituting the 
crime s uch as COnC8aling the crime, 
seourin<;l the proceeM thereOf, or bribin'1 
or influencing witnesses". (People y 
He.l..l.: (1960) 187 C.A.2d 324) . 

iii. For _ de tailed discuss ion of Evict.nce Coda 
Section 1223, s e ~ PeOple y Hordy (1992) 2 C 
4th B6, 139 to 151. 

" 

(\ 
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DUAL JURlES; /lUnda aod Bruton r .. cognized that where the 
incr±minating extrajudicial stll.t~nt~ of .. co-def e ndant who 
~t .. nd~ 3ide-by-aide with a defendant are deliberately spread 
before the jury in .. joint trial, the ri4k that the jury will 
not, or cannot, fo l low the court' . instruction to not use the 
s tatements of the co-defendant "gainat the defendant is 11. 0 
great and the consequences of failUre to follow the 
instructions are 11.0 vital to the defendant, the practical and 
human limitations of the jury system cannot be ignored (lI.ea 
BicMuhpD y Munh, aupra 101 Set. at 1707). COD"" quently, 
the Aranda/Bruton courts solved this problem by mandating 
redaction or severaDce. aowa ver, lI.ubaequent cases demonstrated 
the impossibility of editing II. statement ao that all part~ of 
it which implicate the de f e ndant, or which c an be employed 
against s non-declarant defendant whose identity i~ otherwise 
e~tablished, can be aoceptably redacte d. On-the-other-hand, 
given the plethora of multi-defendant case~ in which ther e a re 
admiss ions by defendanta and the logistical proble~ p~sented 
by trying t he same ~ase against each defendant individually, 
separate trials a re also una cceptable. rhus , the need for dual 
juries. 

rhe use of dual juries was sanctioned in PeOple v Hmrri~ 

(H69) 47 C3d 1047 at pp. 1()7() to 1076. 

1. e,ople V wMrrllpw (19Bl) 11B CAJd 375. 

a. Facts: Wardlow and Wilson attempted to rob Mark 
and Ryan during a narcotics transaction. Mark 
escaped and in the procesa fired a shotgun at 
Wardlow next to whom s tood Ryan. Ryan wa s killed 
during the rcbbe ry attempt, shot by a .22 caliber 

----- .- .- --handgun --"(1 u t--se-en--with --wU:son r -lnd- . ---';hi:it-qun-.-- ----- ---- ---
Mark and Ryans property was found near Wilson's 
van. After a rrest, Wilson implicated Wardlow. 
rhis case was tried before .du.ti. juri M . Defendants 
testified that they were the victims of an 
attempted robbery by Mark and Ryan. 

b. I a sue: Was it e rrOr to have separate juries 
simultaneous ly empanele d in the s ame courtroom: 

De f e nda nts Conte nticns: 

L 

it. 

Hi. 

Tha court was without P.C. 1096 authority. 

Two juries was conducive to jUfor miscondUct. 

Since evidence had to be shared it was not 
readily available to both panels. 

" 



iv. The jurors may have interpreted the wrong 
avidance . 

~he jurors' decision was t ainted becaus e only 
one jury could s it in the jury box at a given 
ti"", . 

vi. Defendants' right t o a 12 member jury was 
vio l at ed. 

vii. Dual juries threatened defendant s ' Aranda 
rights . 

d. Resolution: 

i. Because the de fendant s were cha rge d with 
ide ntica l cffe nses and of fered i dentic . l 
detenses agains t e s sential1y identical 
e vidence (but for an extrajudicial s tatament 
by Wilson implicating Wa rdlow), t he trial 
court did not e rr by empanelling two juries . 
In so dcing, the court afforded both 
defendant s a fair trial while at the same 
time maintaining jUdicial e conomy. 

ii. The proce dure employed by the t r ial court 
safeguarded the impartiality of each jury: 

•• The juries were chosen frcm mutually 
e xclusive V9nires. 

b. At tria l, each jury vie wed all of the 
evidence and heard all the witnesses . 

c. During r e cesses, the juries were 
s trictly admcnis hed not to disouss the 
cases . 

d. During reces ses, the juries wer e s ent 
to s eparat e chambers. 

e. Each jury heard only the closing 
argument pertinent to its respective 
defendant. 

f . Each jury r ece i vad s eparate 
i i structi on. 

g. During delibe ra t ion evidence was s hared 
and shuttlad between the sepa rate 
juries. 

o 

o 
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o. The trial court repeatedly empha~ized 
to eac~ jury throughout the tria l that 
it Wall to consider only the evidence 
pr.~.nted all to it" respective 
defendant. 

i. The officer who took the atatement of 
wilaon tetifi8d concerning thet 
statement only before the wileen j ury. 

-~: Wils on testified in f r ont of 
~ juriea; howeve r, the 
.ila~ow jury wa" excused when 
examination of wilaon 
goneeroed any par t of his 
extrajudicial statement 
damaging to wardl ow. Given 
,~, =, 222 CA3d 541, 
the r e i" no longer .. need to 
e xcuse the jury of the 
"non-confessing" defendant. 

2. Peocle " HUrl s (1989) 47 C3d 1047 • 

• . Facta : Harris and Davison robbed, kidnapped , and killed 
Stanley Fahe y. Three witnessea placed Oaviaon's oar at 
the dairy whe r e the robbery began, One ot tho~e 
witne~~e~ id~ntitied the de f e ndants as being at t he 
~iry. Several witne~s.~ te~titied to extra judicia l 
~taternent~ by the defendant~. One, a paid informant, 
~tated Harri~ bra gged about the crime, boa~ted about 
~hooting the vi ct im. However, the informant'~ 

·---·-de~oripHon ··of-th,,-ld:l l ing vari"d··with ·th",··phY,fi·c·a:r--· ------- . 
evidenoe. A ~eccnd witn"s~ s tate d ~he hea rd Davi~on, 
in Harris ' pre~.nce, admit to pa rt icipating in the 
robbery and Harris admit to the ~hcoting. An i n 
cu~tody inmate testiti"d he heard Harri~ make 
incriminating ~ t atements a nd COnvers e with D~viaon 
about r elative culpability for th" cxime. ~here wa~ no 
physical " vidence linking eithe r defendant to the 
orime. In h i s detens " , Ha rris oiaimed al ibi , pre~"nted 
evidenoe that someone other th~n he and Davison was the 
ki l ler, and dis cre dited prosecution witnes~ea. 

b. Dual Ju r i es Approved: Procedure 

L ~he i nfo rmation charging each 
only to the jury impaneled to 
(the other jury waited in the 

4efendant wa~ read 
try that defendant 
jm:y 1:ooml . 



ii. Both Jurie. ~ere together when pre -instructe d lone 
jury i n box; the othe r . eated in the audience . The 
juries . witched locations weekly) • 

iii. The juries we r e given the fOllowing admonition: 

"Now, I am going to admoniah you further, the jury 
.eatad in the jury bo~ and the jury .eated in the 
audience, during the pendency of this trial you are 
no t to communicate with aach other. If you see each 
other in the halh ... we are tryi ng to keep you 
s eparat e and that is the purpo.e for thi • .•• you are 
no t to ommunicata with anyone that you know i. on 
another j ury. You a r e not to have lunch with them. 
You are not to go anywhere with them. You are not 
to ride with them. You a re to r emain absolutely 
s eparate from e a ch other. 

"Further, you a re not to, again , di.cus. t he t~ct. 
of this ca.e among your.elve . in this jury and t he 
Oavi.on jury. ~ 

i v. 'rhe prosecution'" opening s tatement Wit . g ive n to 
both j urie . ; however, defe ndant'a opening at atement 
wa" give n only to t he appropria t e jury. 

Extrajudicia l .tat ement . cf Harri . or Davison, made 
in tho presence of each othe r were admitted to both 
j ur ies as adoptive admis . ion. Ithe t rial court 
limited cro •• -examination of witnea. e. to the •• 
• t atement . to t he jury trying the defe ndant who.e 
coun.al was cross-examining t he witna • • ; ho~ever, 

the limitation wa~ ~ e nforced and the ~itness 

t estified before both j urios ) . 

vi. Eighteen 118) defen. e .. itneu e . tes tified be fore 
ll.Qt.b. jurie • . 

vii. Aftar Harris rested hi. cl.e , evidence presented by 
Da vi . on went be fore only his jury. Rebuttal wa. 
batora both jurie •. 

viii. The verdict on H~rris was sealed to r . ix day", 
unti l the Davia on jury reache d its verdict. 

NOTE: Whan a jury took evidence out.ide the 
Presence of the othe r jury, the excuaed jury 
~kS told simply to return at a sp eoifio time, 
they we re not told that evidence was b e ing 
pre sented to t he other jury. 

c 
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c. unle~~ an alte~native procedure i s nece~~ary to protect 
defendant' ~ rights, the con~ideration~ favorinq joint 
trial (coo~ervation of fund~; diroinl~hinq inconvenience 
to witne~~e~ public authoritie s; avo i dinq delay~ in 
puni~hing the qui l ty) prevail. A dual jury procedure is 
a permisSible mean~ to achieve the qoal cf f ac i l i tat i nq 
the legi~lative preference for tha trial of jointly 
charqed defendant~ together (~ee Hnrri . supra at p. 1011) 

d. The ccurt r e ject.d the below four defense arquments 
aqa inst dual jurie~ a~ H~heer speculaticn": (1) it 1" 
"cumb.r"o ..... " and cause~ inconvenience tc the juror s ; (2) 
by i ncreasinq the projected duration of the trial, 
deoreases the numb. r of jurors on t he panel from whioh 
the jury is to be ".l. c t ed who are able to ~erve without 
ha rdship and thu~ threatens the defendant' " riqht to a 
jury drawn from a representative cros ,, -~.ction of the 
community; (3) create" a danger that jurors fru"t rate d by 
the delay and inconvenienc." caus ed by the procedure will 
blame the defendant for the ir discomfiture; and (4) 
i nvite s e aoh jury to " peculate that, during the time it 
i " excluded, .vid.nce damaging to the de f e ndant whose 
ca~e that jury is trying is being presented tc the second 
jury. 

•• The Hart; ~ court, at pa ... 1072, FnIO, noted a New York 
cnurt' s ana lysis of the factors a court should cons ider 
in deciding whethe~ a dual ju~y is appropriate : 

i. probabi l i ty of successive protracted trial~ 

ii. ~rejudica to the pros.cut i on due to an inability to 
----- ---- ---repe-. -t-. -dly'-produc,,- ' witne,,s" s--

i i i. s ubstantial delay, a ffecting s pe.dy trial r I ghts 

iv. Significant neqativ. impac t upon available criminal 
ju" tic. r.SOurceS. 
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