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Syllabus *

Petitioner Johnsun, & black man, was
eonvieted in a California atate court of
assaulting ‘and murdering a’ white Ehﬁd
During jury selection, a number of pro-
gpeetive jurors were removed for cause
until 43 eligible jurors remained, three of
whom were black., The prosecator used 3
of his 12 perémptory challenges to remove
the prospective black jurers, resulting in
an all-white jury. . Defense counsel object-
ed to those strikes on the ground that they
were unconstitutionally. based -on race.
Tha trial judge did not ask the prosecutor
to explain ‘his str:kes, but instead simply
found that petitionier had failed to- estab-
lish a prima facie case of purposeful dis-
crimination “under the poverning state

‘precedent, People v, Whasler, which re-

quired a showing of a strong likelihood
that the exercise of peremptory challenges
wes based on group bias. The judge ex-
plained that, although the case was close,
his review of the record convinced him that
the prosecutor’s strikes could. be. justified
by race-neutral ‘reasons, Tha California
Cowrt of Appaal set aside the convietion,
but the State Supreme Court. reinstated it,
streaaing that Batson . Kentucky. 476

* The syllabus constltutés no part of the oplnion
of the Court but has been prepared by the
Reporter of Decisions for the convenlence of
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U.8. 79,106 8.Ct. 1712, 90" L.Ed.2d 88,
permits state courta to establish the stan-
dards used to evaluate' the sufficiency of
prima facie cages of purposeful diserimine-
tion in jury selection, Rewewmg Batson,
Wheeler, and their progeny, the court con-
cluded that Wheelar's “strong likelihood”
standard is entirely consistent with Bat-
aon. Under Bafson, the eourt held, a state
court may require the objector to present
not merely enough evidence to permit an
inference that diserimination has occurred,
but sufficiently strong evidence te estab-
lish that the challenges, if not explained,
were more likely than npt basedl on race.
Applying that stapdard, the court ackmowi-
edged that the exclusion nf all three black
prospective jurors-locked susplcinus, but
deferved to the trial judge’s ruling,

Held: Californis’s “more likely than
not" standard is an inappropriste yardstick
by which to messure the sufficiency of s
prima facie case of purposeful diserimina-
tion in jury selection. This narrow but

important issue concerns the scope of the

first of three steps Batson emimerfited:
(1} Once the defendant hes made out &
prima facie ecsse and (%) the State has
satisfied its burden to offer permissible
race-neutral {ustifications for the strikes,
eg, 476 U8, at 94, 106 5.Ct, 1712, then
(8) the trial covirt must decide whether the
defendant has proved purposeful racial dis-
‘erimination, Picrkelt v. Elem, 614 U8, 785,
115 8.Ct. 1768, 181 L.Ed.2d 834, Batson
does not permit Celifornis to require: st
step one that the ohjector show that it is
more likely than not the other party’s per-
emptory challenges, if unexplalned; were
based on impermisalble group biss. The
Bqtscm Court held that & prime facie case
can be made out by offering a wida variety
of evidence, 80 long as the sum’ of the

the reader, See United Smtes‘ v. Détrait Tim-
ber d& Lumber €o.; 200 U.S, 321 337,26 8.Ct. .
, 282, 50 1..Ed. 499,
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proffered facts gives “rise to an inference
of diseriminatory purpose.” 476 115, at
94, 106 S5.Ct. 1712. The Court explained
that to establish a prima facie case, the
defendant must show that his membership
in' a cognizable racial group, the prosecu-
tor's exercige of peremptary challenges to
remove members of that group, the indis-
putable fact that such challenges permit
those inclined to discriminate to do 8o, and
any other relevant circumstances raise an

inference that the prosecutor excluded ve- -

nire members on aceount of race. fd, at
96, 106 S.Ct. 1712, The Cowrt assymed
that the trial judge would have the benefit
of ali relevant circumstances, including the
prosecutor’s explanation, before deciding
whether it was more likely than not that
the peremptory challenge was improperly
motivated. The Court did not intend the
firit step to be so onerous thet a defendant
would have to persuade tha judge-—on the
basia of all the facts, some of which are
impossible for, the defendant to know with
certainty—that the challenge .was more
likely than not the product of purposeful
discrimination. Instead, a defendant satis-
fies Batson's first atgp requirements hy
producing evidence gufficient to permit the
trial judge to draw an inferenca that dis-
crimination has occurred. 'I‘he facts of
this casé illuatrat,e that Californias’ stan-
dard is at odds with the prima facie ingui-
ry mandated by Betson. The permissible
inferences of diserimination, whlch caused
the trial judge to comment that the case
was close and the California Supreme
Court to acknowledge that it -was suspi-
cions that ail three black prospective ju-
rors were removed, were sufficlent to es-
tablish a prime facie case. Pp 2418-2419.

Reversed and remanded
STEVENS I, delivered the oplmon

of the Court, in which REHNQUIST, C.
J., and O'CONNOR, SCALIA,

KENNEDY, SOUTER, GINSBURG, and

BREYER, JJ,, joined BREYE:R J.filed
a concurring opinion. THOMAS, J ﬁted
& dissenting opinion.

Stephen B. ‘Bedrick, Oakland, CA, for
Petitioner.

Seth K. Schalit,. San'l_?ranciscp, CA, for
Respondent.

Stephen B. Bedrick, Oakland CA Erie
Schnapper, Seattle, WA, for Petitioner.

Bill Lockyer, Attorney General, Robert

R. Anderson, Chief Assistant Attorney

General, Gerald A. Engler, Senfor Assis-
tant’ Attorney General, Laurence X, Sulli-
van, Supervising Deputy Attorney Gener-
al, Seth K. Schaiit, Supervising Deputy
Attorney General, San Franc:sca, CA, for
Respondent.”

For U.S. Supréeme Court briefs, see!
2005 WL 282136 (Pet.Brief) .
20056 WL 585218 (Resp.Brief)
2005 WL 769838 (Reply.Brief)

Justice STEVENS delivered the opinmn
of the Court.

111 The Supreme Court of California

.and the United States Court of Appeals for

the Ninth Cireuit have prowded conﬂictmg
answers . to the following question:
"Whef.her to establish a primg facie case
under Batson v. Kentucky, 476 US8. 79,
106 8.Ct. 1712, 90 L.Ed.2d 69 (1986), the
objector must show that. it is more lkely
than not that the other party's parempt.ory
challengen, if unexplained were based on
impermissible group bias?” Pet. for Cert.
I. Because both of those courts regularly
review the validity of convigtions obtained
in California criminal trials, reapnndent

the State of California, ag‘réed to petition-

er's request that we grant certiorari and
resolve the conflict, We agree with the
Ninth Circuit that the guestion presented
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SEavin B,t béf\. L T . - g N c“’“lzss"n'q"iﬂ ‘ms) IO ':‘

?cgormnglymmiﬁwt%fxd;;g:gﬁ,ve’f?}: ':hpwaver.;_swarn_’;}h? Prosecutor that e - ' rilssibly based:on race:. ‘Instead, the;trial hes cceurred. 80 Caldth, at 1815, 1 Cal,
s T O R " UﬁlRptr?dW.?%(ﬂﬂﬁl) CREE ‘to ‘proffer enotgh-evidence to-support:an .cowrt held, “permits a court to tequire the
s o Defonse coursel e an ditional . | 'ﬁﬁf&éﬁﬂé’flﬁff@?ﬁﬁhﬁw The Court: -objector to, present, not;,mla.lfalyr,fsume evi-
male, was econ ) e . ,_5::,“ +the fing . g . . I A X ! “p w : e cage ' o 6N £ hatars -
. eourt of second-dagree ,,,:,.ff:,?f:;:;’ :sst:;lt black, juror:. soc“?thﬁfﬁé? Teng - fs. the éciélon:of the‘Unlted Slatek Oourt of  ry intent.move liksly: than, ot if the chal-
g hite 19-monti-old child,reaulting fn P8I 1,71 R84, ab212.  Counsel ar- . . §i - Appedls fr e Ninth Glreulsin fado o. - lenges are not explained” 80 Calddy ot
. death.  During fury selection, a number of ‘gued that the prosecutor’s decision to chal- - : fhzmmzoz&“‘ad by :g(?m;ncegpsﬁt;lg “eourt ’oph?e‘ﬂ";tfhl;t'wﬁ’ile th b;.:'dan is "ot

the_proper “reasonable ‘stan- - “Gourt: thiat-while: |

" prospéctive furors were removed for canse -J6nge all-of ‘the :prospective bdck fivars ury 4 :
a _ remioved for cause A 16 progpective; black jarors di e majority conéluded: that petition- -ionierous," it remains "substantial” 1bid, 1
e had produced sufficlent ‘evidence to sup- ~ CalRptr.8d'1; 71°P.3d, at 270, -

"‘il‘u’_Bif“Sl_IPREMEACOURT; ‘REPORTER

3

: untﬂ ‘4?’.:'éifé_ihle"“"jiiro‘)js“'"'i‘em’ainadf-i-ﬁ"' of @bngtithi}eﬁi'_{ai';f,'liijriahgfnaﬁé-"ht}:énipi 0 ex- ;
. ‘Whom were black. The prosecutor used's 'Clude -Afriean-Amieri

of his 12 F'P-l' é%ip!;éryléi_iaugengem remove Panel”. iDS;Ga}.fimtf.Zd;?ﬁt 729, The trial
the' black prospective jurors, ‘The result---J2dge .stdl did not. seek an. explanation

&

b dngjury, 'including  altérnates, was all:
S white T BT s

Aft,er?t}ua.= pr:o‘a‘ec)ﬁ;tén exelclsed the se
ond .of. his three -peremptory. challenges

s oo
o

ftom the prosecutor. Instesd, he ex- .
o. ~Yeeord had convinced him that the prose- . .-
cutor’s strikes:could be jusiified by race- -

ericans “from. the “Jury = f @
T po

a prima facle case, - ¢

- tucky, 476°U.87 79,108 '8.Ct. 1712, 90"

I Responieiit appeiiled; and the California
- Bupreme Court reinstated petitioner’s cor

' victlon over”tha':dissent of two jubtices

" The..court’ stressed- that Batson v, Ken-

E Appiying ‘that; standard, the court, ae-
Jinpwledged that the -case inyolved the -
. “highly relevant” eircumstance that a black

défendant was. “charged with killing. *his
White girlfriend's child! * and-that “it cer-

‘tainly looks suspicous that &l three Afrl-

"7 L the challenge was unconstitutionall
* »:. On. race under.-both_the: Cslifornia -arid

C this ‘prospective jur

?Peppl%_‘v:-- Wheeler, 22 qu;3d-..:25, 148: Cal.

| aga}'r_lat;:--tha,prusgecﬂve.-Qngk Jurors, .da- ing TR . i
fense counsel objected on the.gro s that ‘opined.that the black venira members had

und Shefr weitten”questionnaives. 80 Caligth,
~ United .States Constitutions.  Paopla v, - °1807-1808, 1 CalRptr'8d 1, 71 P.3d, it
- Jolmsom, 80 Calth 1302.;;;1'35’7.' 1.Cal. - 272273, Despite. the ‘fact that *‘the

Rotrad 1, 71 P.3d 270272213 (20031 OOt Would-not; grant the’ehallenges for ~
it - Ccusg, thereﬁw_érg answers ... at least on -
«.the questionnaires ‘themselves [siich] that

. Defeniie-counsel ailegad ‘that: the proasci-
tor “had ‘mo”apparent. réason to’ challenge
o "had no spparont résson to.challenge ' = FieSHoMairEs themselves aich]

N \ of ‘other ‘than fher] o, vt felt thet there was sufficlent

- paclaldentiy. . Tbid (ateraton n orgi. i T the stlen T at 1308 1

mal) T tril Jidge did not ssk the pres. CELEPIEA 1, 71 P, &t 318 (brackets

! ecuthr to explain the rationale for i added). Tﬁérgfore_,éevéﬁ--égﬁsit_lériné'g that "
;. Strikes. Instead, the judge: simply found . Zﬂ _uii -‘h?,??f’ﬁl_’,e'??‘?ﬂ black: Jurors' had © }
) . that. petitioner had. falled: to estabish g CeC" stricken ‘from: the fiel, the Jugge - 1

 prima facly case under the,governing state :

- precedent, Peopls 'w. Wheeler, 22 Calad

‘“determilned: that  pétitloner 'had failed to
’estabiish:_ff-lifrlm‘affaci‘g cige, o

258, 148 Cal Rptr, 890, 683 P23 148 (1978), ~ The Californin Court of Auieal st seid
S R Y S L el A B o B il _ﬂul_'t Of::A al

o r;?ﬂsfaair;g ‘t..‘thﬁﬁ“there's not been shown a” ths” conviction, . -Peopls- R T ,

- ¢ dtrong Uikelibbod ‘that the exercide of the "CalRpti2d 727 (001). Ouver SN |
. peremptory, challenges were based upon o of one’ judgs, P ek the dissent

- group

. Johnson, 105

..~.' ;.

had erred by reqiiring petition-

roup rather than, an,individua]i basis,' " 80 . trial Judge
Caldth, ot 1807, 1 CalRptr8d 1, 71 P34, er to establ
: gﬁag'?g.(en_xphgsia!;addqd).";,The Judge did;. the :peremptory. strikes -had been' imper-
© 1 Pétiticnér’s state-objection-was made-under Rptr: qéa,lzsﬁfa';ﬁ.zﬁ.'ma ("_ngja): f &

S .
T e . [l

neutral, ressons, . Specifically, .the judge -

2 In.reaching. this holding; the Court of Ap-

e-majority. ruled that the

sh- s “strong. likelihaod” that - #1105 Cal Rpte2d, ab 733, .

S “"[rlequiring & defendant io°persuade the trial.

o “pose

L.Ed.2d 69'(1086), left to stite courts the can-Americdn prospective jurors were re- -
task; of establishing the standards used to moved ‘from the jury.” 7d, at 1326, 1

‘e Olered equivocalor confused answers in - N I3 evalnate'the sifficiency of deferidants’ pri-.~ CalRptr.8d'1, 71 P.3d, at 286, Yet poti-
: : " ma facle' cases, " 80, Caldth,’at 1814,-1 tioner's Batson showing, the court held,

OalRptr:3d 1, 71:P.8d, at 277. The.court “consisted “primarily of the statistical dig-

. then reviewed Batson, Whésler, and those paity of peremptory challenges between
. " detistons’ - progeny, and concluded: ‘that ‘

_ : Afriean-Americans and” others” 80 -
“Wheelér's ‘terms 'strong -likelihood! ‘and . Cal4th; at 1827, 1 CalRptr8d 1, 71 P84,

o ‘-réasqnahle‘_i_nferenca‘,;stétqltihe same stan- “at 287, “Although those statistics were in-
{- ¢ ‘derd"~~one that s entirely consistent with .deed “troubling and, 8" ‘the trial court
+- ‘Batson:: - 80:Cal4th, 8t 1818;1 CalRptr.3d,  stated; 'the question ‘was: close,” 7d, at

o 94, 71 P.8d, at 277.. A prima facie case... ‘ _
- -under-Batson establishes a- legally man- ~court decided-to daferto-the trial judge’s

1828, 1°Cal.Rptr.3d’1, 71.P,3d; at 287, the

. datory,:rebyttablé presumption,' it does . "earefilly: considered yuling” Ibid® We

* ‘not-merelycanstitute, “enough, evidence.to. granted ceytiorari; bt dismissed the case
-+ permit-the -inference” thet-discrimination ’f’or:Waﬁt-.uf‘jhﬁsﬂicﬂpn ‘becavze the judg-

tefal .. 430 Cal4th;at'1333, 1 CalRpirad
“f, 71 Piad; 8t 294, The proper standard for
measuring a prima facle case under Ratson 1s
. whether the defendant has identified actlons

peal rejected the notion that'a showlng of 2"

" ‘strong likelthaod' " is equivalent to a ' "rea-
"< sonable fnference;’ " :To conclude so-would
" “be as*novel ‘aprapositionsas -t:he [dea that by the prosecutor that, "if inexplained, permit

Vclearand convincing. evidence’ has. always .o repsonable’inference of an improper pur-

+meant:a;!preponderance..of the evidence,' . "pose or motlve,”. 30 Cal;4th, at 1339, 1 Cal.
: Rptrdd-1,571-P3d, -at. 294, Tris! judges,

i 1 dtesent Yiigilia Keinaed Justice Kennard argued; should not speculate

b3 ; t, . . Jthat, | ThikEY " t ]
3,..In dissént, Jistice. Kennard argued that when it s not "spparent.that the [neutral]
the proseeutor's diseriminatory pur- éxplanation was the true: reason for the chal-
tl\‘é::’i??sfi?%&!éﬁwn;sau;fi;_tggc_r:hbﬂ— “lenge.” ' 1d, at 1340, 1 Cal Rptr.3d 1, 71 F.3d,
clrcuits the process, and provides inadequate 82955 - IR

o e - | protection for the deféndant’s right o a:falr ~
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ment was not.yet final.. Joknsow v Cali- . [3]- The question before us is whether.
- fornig, 541 1.8, 428, 124 B8.Ct. 1838, 168 Batson permits California to require at
L.Ed.2d 698, (2004} {per curlsm). After step one that “the objecter must show that.
the California Court of Appeal decided the it s more likely than not the other party's
remainipg issues, we again granted certio- peremptory challenges, if unexplained,
ravi. 548 U.8 —, 126 8.Ct. 824, 160 were hagsed on impermissible group biss."
L.Ed.2d 610 (2005), - 80 Caldth, at 1318, 1 CalRptrdd 1, 71
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‘defendant to know with certainty—that
the challenge was more likely than not the
produet of purposeful discrimination, In-
stead, & defendant setlsfies the require-
nate who ara of & mind to discriniinate’ ments of Batson's first step by producing

Finally, the defendant must show that evidence- sufficient to permit the trial
these facta and any other relevant ¢~ judge to draw an inference that diserimi-

entitled to rely on the fact, as to which
thers can be no dispute, that perempto-
ry challengea constitute a jury selection
practice that permits ‘those to diserimi-

nation has oceurred.

: LEd 2d 636 (1972).

ful” - racial "’ diseriminstion.”

. R | | .
- [2] The issue in this case is narrow but
important. .It concerns the &cope, of the
first of three steps this Court enumerated

in Batson, which together guide trial:

courts’ constitutional review of peremptory
strlkes Those three Batson steps should
by now be familiar. First, the defendant
must make cut a prima facie case “by
showing that the totality of the relevant

. facts gives rise to an inference of diseximi-

natory purpoge.” 478 U.S, at 93-94, 106
S.Ct." 1712 (citing Waahmgton v Davis,
426'US. 220, 239-242, 96 9.0t 2040, 48

- LEd2d 597 (1976).* Second, once the

de.fendaht has made out a prima fzcie case,
the “burden shifts to the State to explaii
adequately the racial exclusion” by offer-

ing' permissible race-neutral justifications
. for the strikes. 476 U8, at 94, 106 S.Ct.

1712; ses also’ Alexander v Louisiana,
405 US 625 632, 92 8.0t. - 1221 a1
Third, “(i]f a race-
neutral explanation is tendered, the trial
court must’ then decide ... whether the
opponént of the strike has proved purpose-

Elem, 614 1.8, 765, 767, 116 8,Ct. 1769,
131 L Edzd 834 (1995) (per cunam)

4. An "infemncc" is generally undersluod to
be a “conclusion reached by consldering oth-
.er facts. and ‘deducing a logical consequence
from thém.” Biack’s Law Dictionary 781
(7|.h ed 1999). . ’

._.". In Batson,’ we. spoke of the methods by

which prima facie case§ could be proved in
‘permissive terms. A-defendant may satisfy
his prima facle burden, wé said, “by relying
solely on the facts concerning [the selection of
the venire] in his case.” 476 U.S,, at 95, 106

Purkett v -

P.3d, at 280, Although we recognize that
States do have flexibility in. formulating
appropriate procedures to comply -with
Bat.aan, we conclude that -California’s
“more likely than not” standard is an inap-
propriate yardstick by which to measure
the sufficiency nf a prima facie cage;

[4] We begin with Batson itself, which
on its own terms pravides no support for
California's rule. There, we held that a
prima facie case of discrimination can be

“made out by offering a wide variety of

evidence,® so long as the sum of the prof-
fered facts gives “rise to an iqféren_ce of
diseriminatory purpese.t 476 U8, at 94,
108 8.Ct. 1712, We explained that

“a defendant may establish a prima fa-
cle case’ of purposeful diserimination in
gelection of the petit' jury solely on evi-
- dence-concerning the prosecutor’s exer-
" else of peremptory challenges'at the de-
" fendant's trial. To establish such &
‘case, the defendant first must show that
he is a member of & cognizable racial
group, and that the progecutor has exer-
cised peremptory challenges to remove
from the venire memhers of the defen-
dant's face. Second, the defendant is’

. 5.Ct. 1712 (emphasis in originel). We de:
clined 1o require proof of a pattern or prac-
tice because ** *[a] single invidiously discrimi-
natory governmental act”. §s neot. lmmunized
by the absence of such discrimination’in the
making of other comparable decisions.'”
Tbid, (quoting Artington Heights v. ‘Metrepoli-
tan Housing Development Carp., 429 1.8, 252,
266, n, 14, 97 §.Cr 535, 50 LEdZd 450
(1977» .

cumstances raise an inference that the
prosecutor used that practice to exclude
the veniremen from the petit jury on
aceount -of thelr race” JId, at 96, 106
8.Ct. 1712 (citations omitted) (quoting

. Avery . Georgio, 846 U.B. 659, 662, 73
8.Ct. 891, 97 L.Ed. 1244 (1953)).

Indeed, Batson held that because: the
petitioner had timely objected to the pros-
geutor’s decision to strike “all black per-
sons on the venire,” the trial court was in
error when it “flatly rejected the objection
withent requiring the prosecator to give an
explanation for his action” 476 U.S., at
100, 106-8,Ct.-1712. “We did niot hold that
the patltioner hdd proved diserimination,
Rather, we remanded thie case for farther
proceedings because the trial court failed
to demand an explanation from the proae-
cuitor—i.e, to proceed to Batson's second
step—despite the fact that the peutioner’s
evidence supported an inference of dis-
cnminauun Ibid. ’

[5] Thus, in deseribing tha burden-
shifting framework, we assumed in Baiaon
that the trial judge would have the benefit
of all relevant circumatances,” inciudlng the

prosecutor's explanal;mn, before deciding'

whether it was more likely than not that
the challenge was improperly motivated.

‘We did not intend the first step. to be so

onerouz that a defendant would have fo

persuade the judge—on the basis of all the .

facts, some of which are impoasible for the

6. ‘.Iﬁ the unlikely hyimtheucal in which the

_prosecutor declines to respond to a trisl
Judge's inquiry regarding his justification for
" making a strike, the evidence befoe the judge
would consist not anly of the original facts

Reapondent,’ however, focuses on’-Bat-
son's ultimate sentence: “If the trial court
decides that the facts establish, prima fa-
cie, - purposeful’ diserimination and the
prusecutor does not come forward with a
neutral explanation for his action, our
precedents requirve that petitioner's convie-
tion- be_reversed,” - Jbid. For this to be
true, respondent contends, a Batson claim
must prove the ultimate facts by a prepon-
derance of the evidence in the prima facie
case; otherwigse, the argument goes, a
prosecutor’s failure to respond to a prima

facie case wonld inexplicably entitle n de-
fendant to judgment as & matter of law on

the baais of nothing more than an infer-
ence. that discrimination may have oe:
curred. Brief for Respondent 18-18.

{61 Respondent's argument is misgnid-
ed.’ Batson, of course, explicitly. stated
that the defendant ultimately earrles the
“hurden of perauasion” to * ‘prove the exis-
tence of purposeful discrimination.'”" 476
11.8., at 93, 106 8.Ct. 1712 {quoting Whitus
v, Georgia, 386 1.8, 545, 550 87 S.Ct. 643,
17 L.Ed2d 599 (1967). This burden of .
persuasion "raats with, and never shifts
from, the opponent of the strike” Purk-
ett, 514 U.8,, at 768, 116 S.Ct. 1769, Thus,
even if the State produces only & frivolous
or utterly nonsensical justification for its

- strike, the case does not end—it merely

proceeds to step three. Ihid® The first
two Batson steps govern the production of

from which the prima facie case was estab-
lished, but also the prosecutor's refusal to
{ustlfy his strike in light of the court's request.
Such a refusal would provide additional sup-
port for the inference of discrimination raised

(wp]
48]
v
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evidence that allowa the tria.l eourt to de-

termine the persuasiveness of the defen-
dant's constitutional claim, "It is not until
the third step that the persussiveness of
the justification becomes relevant—the
gtep in which the trial court determines
whether the opponent of the strike has
carried his burden of proving purposeful

diserimination." Purkeih. suprg, ot 768,

1158,0t. 1769.7

Batson's purposes further support our
conclusion. ‘The- constitutionsl  interests
Batson sought to vindicate are not Hmited
to the rights possesged by the defendant
-on trial; see 476 U.8,, at 87, 106 8.0t 1712,
nor to those citizens vwho desire to partici-
pate “in the adminfatration of the law, as
Jurors,” Strouder v. West Virginis, 100
.8, 803, 308, 26 L.FBd. 664 (1880), Un-
doubtedly, the overriding interest in eradi-
cating discrimination from: cur civie insti-
tutions - suffers -whenever- ait- Indlvidual is
excluded froniqmaldng‘b‘uignlﬂganb contyi-
bution to governance on account of his
race.. Yet the “harm from discriminatory
jury selection extends ‘bayond that irifliet-

‘ed on‘the defendant and the excluded ju-

ror to touch the entire community. “Selec-
tion procedures that purposefully exclude
black persons from juries undermine pub-

‘lic confidence in the fairfiess of our system

of justice. Batsom, 476 U.S,, at.87, 108
S.Ct. 1712; see also Smith v Texas, 811

1]
by a defendant’s prima focle case. CF Uriited
States ex rel. Vaftaver v.'Commissioner of Im-
migrafion, 273 U,S, 103, 111, 47 S Ct 302,71
I..Ed 560 (1927).

7. This explanation comports wt!h our inter-
pretatidn of the burden-shifting framework in
cases arising under: Title VII of the Civil
Riahts Act.of 1964,  See, e.g,; Fumeco Constr.
Corp, w. Waters, 438 U5, 567, 577, 98 5.Ct.
2943, 57 L.Bd.2d 957 (1978) (nullng that the
MeDonnell Douglas. Corp, v, Green, 411 U8
792, 93 5.Ct. 187,736, L.Ed,2d 668 (1973),
framework "is mersly a sensible, orderly way
“to eviliuate’ the evidence in Hght of common
experience as {t'bears on the crilicil question

" 125 SUPREME: COURT REPORTER

U.8. 128, 130, 61 S.Ct. 164, 86 L.Ed. 84
(1940) (“For racial discrimination to result
in the exclugion from jury service of other-
wise qualified groups not only violates our

Constitution and the lnws enacted under it
“but it {8 at -wer with our basic concepts of
8. democratic spciety .and a répresentative:

government” {footnote emitted))..

The ' Batson framework ia designed to
produce actual answers to suspicions dnd

inferences. that diserimination may have

infected the jury selection process. Bee
476 U.8,, st 97-88, and n. 20, 106 8.Ct.
1712, The inherent unceitsinty present in

" inquirles of diseriminatory purpose coun-

sels against engaging in needless and im-

perfect speculation when a direct answer

can be obtained by asking a simple ques-

tion. See Paulino v Custro, 8§71 Fad
1083, 1090 (C.A9 2004) ("[I]t does not
metter that the proagcutor might. have had ’

good reasons ... [wlhat mattara in the
real reason they were stricken” (emphasis
deleted)); ' Holloway v. Horn, 856 F.3d 707,
726 (C.A.3 2004) (speculation “doea not aid
our Inquiry into the reasons the proaecutor
actually harbored” for a peremptory
strike). The tﬁre&step process thus ai-

multaneously serves the public purposes.
Botson is designed to vindicate and en-

courages “prompt rulings on objections to
perémptory challenges withouit substantial
disruption of, the jury'aelectibn process.”

of dlscrimtnmlun '} see also St Mary'’s Hanar’

Centerv. Hicks, 509 U.S, 502, 509-510, and n.
3, 113 §.C1 2742, 125 L.Ed2d 407 (1993)
{holding that determinations at steps one and
'twu of the McDonnell Douplas - framework.

“can imrolvn no cmdlbilily nssessment” be.
couse “the burden- of-production determina-
tlon necessarily precedes the credibility-nssess-
ment stage,” and that the burden-shlﬂ!ng

‘Framewark iriggered by & defendant f prlma ‘

face. cose I8 essentially just "a means of ‘ar-
.Tunging the presentatlon of evidence' ) {quot-
ing Watson v, Fort Worth Bank:& Trust, 487
1,8i.977, 986, 108:5.Ct. 2777, 101 L.Bd, 2d
827 (1988)).

AMER, TRUCKING. ASSOCB. \ MIGH. PUBI.:IO SEM

2419

Ciiens 125 8.Ct, 2419 {2008)"

Hernondez v. New York 500 U.8. 962
958-850, 111:8.Ct. 1869, 114 1.Ed4.2d 8956
{1991) {opinion of KENNEDY, 7). :
‘The . disagreements among ' the. staté-
court juidges who raviewed the- recurd in
‘this case i)lnﬁtrate the impiecision’of rely-
ing on judielal speculation to-resolve plau-

eible c!aima of discrimination. Ini this case.

the inferenca: oi’ diserimination was suffi-

‘elent to invoke a comment by the trial
judge’ “that ‘we. are very close,” and on.

review,, the - California Bipreme acknowl-
edged that “it certainly looks -suspicious
thet all three African-American prospee-
tive jurors were removed from: the jury.”

80 -Cal4th, ‘at 1307, 1826, 1 Cal Rpir3d 1,

71 B.8d, at 278,-286, " Those inferences that
discrimination mey have ocenrred - wers
sufficient to eat&blish a prima fac!e case

_unider Balaon, -

*Thie facts of thia cane well illustrate that
‘California’s “moreé Hkely than not” stan-

. dard i5"at odda ‘with the’ prima | facle tnqui- .
¥y mandated by Batson. The Jodgmeritof
the California:Bupreme Court is therefore

reversed, and thé ¢ase is-remanded .for
further procgedings not incunsistenb with

this epinion. .

It 43 80 ordered

Just!ce BREYER, cnncurring. _
1 join-the: Court's: opinion while mein-

taining here the views T set forth in.my |
.eoncurring opinfon In- ‘Miller=El v. Drotks,

ante,— U8, — 125 ‘S.Ct. 2817, —
LEd2d — ZOGE‘WL 1383366 (20(}5}

Justica THOMAS, diaaeni.ing. .
The Court sdys that States “have flexi-
bility in formulating appropriste proce-

durés to comply with Bason [v. Kentucky,

476 U.8. 79, 106'8. Ct. 1712, 80 LEd2d 69

(1986)1," " anis, “at 2418, but it ‘then talla:

California How to ‘comply with “the: prita

-facle inquiry 'mandated by Batson," ante,

“abs 2410; “In Batscm itaelf, thia- Court- dis-

on how to implement ita holdmg. 476

1.8, at 99, 108 S.Ct 1712 ("Wea decline,
however; to formulate particular proce-
dures' to be followed upon &' defendant’s

timely objection 10 & prosecutor’s chal-

Jlenges"); id. at 99—1{)0, h. 24, 106 8.Ct.

1712, Accdrding-to Batson, the Bqual
Protection, Clause: requives that prozecu-
tors select jurles based -on factors other
than race—not, that litigants bear particu-

‘lar burdens of -proof ‘or ‘persunsion. Be-

cause Batson's burden-shiftihg appwach i
‘g -prophylactic. framework™ that polices
racially diseriminatory jury selection ratli-
er-‘than’ “an independent censtitutional
command,” Penmsylvanic v Finley, 481
.8, 651, 555, 107 8.0t 1990, 05 L.Ed4.2d
539 (1987), ‘States have "wide discretion,
gubject to the minimum Tequivements of

the Fourteenth Amendment, to experiment

with solutions to difficult problems of poki-
éy." Smith v. Robbins, 528 U.8. 269, 273,
120 ‘8.Ct. 746, 145 L.Ed.2d 1766 (2000);
Dickerson v United Stateg 5301.9. 428,
438489, 120 S.Ct, 2326,.147 L.Ed.2d 406
(2000)., ‘Culifornin’s - procbdure falla com-
fortably within lts broad disevetion to craft

its own: rules of criminal procedure, nnd I

therafore respectfully dhaent.

© AMERICAN TRUCKING ASSOCI-
ATIONS, INC.-and USF Hol-
land; Ine, Petitioners, -
‘ oW
MICHIGAN ‘PUBLIC SERVICE _
COMMISSION et al,*
No. 08-1230,
Argued April 26, 2005.
Decided ‘June 20, 2006.
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PURKETI‘ SUPERINTENDENT FARMINGTON
| CORRECTIONAL CENTER ELEM =

ON PETITION FOR WRIT OF CERTIORARI TO THE‘UNITED’
STATES COURT OF AFPEALS FOR THE EIGHTH CIRCUIT

No.94-802. DecuiedMay 15, 1995 o
Relying on Batson V. Kcmtucky, 476 U S 7, respondent gb;;ecbed to;a
alios, & .

overruled the objection aift.er the’ prosecute exp :
the juror | because of the jurar's: long; unkempt hair, his moustache, and IR
his beard. The jury was empaneled, and respondent was convzcted. s CL
On dn'ect appeal ‘the State Gmxrh of Appea.le affirmed the Batson ; A

- : smnptlon of correctnesa and%that the finding had suppurt in the vecord. AT
( The Court of Appeals réversed, holdmg that the’ ‘prosécution’s: explans- . SETO PR
honfor:trﬂnngﬂae;urorwaspretethlandﬂmtthemaloom:thad St
clearly erred in finding no intentional d:senminatmn.

Held: The Court of Appeals erred inits: evaluahon of respondent’s Batson -
claim. Under Batson, orice the opporient’ ofa peremptory challenge has -
made out's prima facie racial diserimination .casé (atep. one); the propo- -
nent of the strike must come forward yxth a race-neutral explanation .
(step two). If such an explanation is given, the trial court must decide . CL
(step three) whether the : opponent has proved urposeful raclal dxscrmu R
nation. Step two requires only that the pros ) - e e
neutral justification for the exelusmn, not that the prosecutxon show that S
the justification is plaisible. The prosécutor’s explanation in ﬂus case <&
satisfied step two, and the staté court found that the prosecutor was not™:
motivated by discriminatory:-intent. « In’ federal habeas- proceedings,a
state court’s factual findings are presumed to be correctlfthey arefau'ly B P
supported by the record. 'The Court of Appeals erred by, ccmblmng e
the second and third steps. In doing so, the eourt did not conclude or T
even attempt to conclude that the state court’s finding of no racial mo- 7 -
tive was not supported|by the record, for ite whole focus was upon the o
motive's rea.sono.bleneasrather than its genumeness S AR IR PSS S

Certiorari granted; 25 F. 8d 679, reversed and remanded. -
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PER CURIAM.

Respondent was convicted of second-degree robbery in a
Missouri court. During jury selection, he objected to the
prosecutor’s use of peremptory challenges to strike two
black men from the jury panel, an objection arguably based
on Batson v. Kentucky, 476 U. S. 79 (1986). The prosecutor
explained his strikes:

“I struck [juror] number twenty-two because of his long
hair. He had long curly hair. He had the longest hair
of anybody on the panel by far. He appeared to me to
not be a good juror for that fact, the fact that he had
long hair hanging down shoulder length, curly, unkempt
hair. Also, he had a mustache and a goatee type beard.
And juror number twenty-four also has a mustache and
goatee type beard. Those are the only two people on
the jury ... with the facial hair . ... And I don’t like
the way they looked, with the way the hair is cut, both
of them. And the mustaches and the beards look suspi-
cious to me.” App. to Pet. for Cert. A~41.

The prosecutor further explained that he feared that juror

number 24, who had had a sawed-off shotgun pointed at him
during a supermarket robbery, would believe that “to have
a robbery you have to have a gun, and there is no gunin t}us
case.” Ibid.

The state trial court, without explanation, overruled re-
spondent’s objection and empaneled the jury. On direct ap-
peal, respondent renewed his Batson claim. ‘The Missouri
Court of Appeals affirmed, finding that the “state’s ex-
planation constituted a legitimate ‘hunch’” and that “[tlhe
circumstances failfed] to raise the necessary inference of
racial discrimination.” State v. Elem, 747 8. W. 2d 772, 775
(Mo, App. 1988).

Respondent then filed a petitipn for habeas corpus under
28 U. S. C. § 2254, asserting this and other claims. Adopting
the Magistrate Judge's report and recommendation, the Dis-
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trict Court concluded that the MlSSO‘lJlri courts’ determina- -~ .. ..
tion that there had been no purposefu] dxscrnnmatlon wasa . .
factual finding entitled to 3 presumption of correctnessunder ..
§2254d). Since the, finding had support in, the record the = ... .

District Court denied respondent’s.claim. -

The Court of Appesls for the Eighth: C]rcmt reversed and o é
remanded with instructions to grant the writ of habeas cor- '

pus. It said:

: “[there the prosecutlen strikes a prospectave Jurer v
who is a member of the defenda.nt’s ‘racial g group, ‘solely. - Lo n
" on the basis of factors which are facmlly Adrrelevant to oo s
the questlon of Whether that. person is 'quehﬁed to serve ’ - S
‘ 2 T _cutxon mustat oo
' =:least articulate some piausible race-neutral reason for'. .
- believing those factors will somehow aﬂ'ect the person’s’ . o
- ability to perform his. or her “dutiss'as a juror. In‘the -
' present case, the prosecutor’s comments ‘Tdon’t h'ke the - 1
- way [he] lookfs], with the way’ ‘the hair i iscutes . v Andiaoon s T
the mustachie] and the bear{d] look: suspmlcus to me,’ do oo il
- not constitute such legitimate race-neutral reasons feri IR N KR
striking j Juror 22 ” 25 F 3d 679 683 (1994) 5

1t concluded that t'.he “prosecutmns explanatzon for;strﬂung:
juror 22 . . . was pretextual, # and that the state trial eourt . -
had “clearly erred” in finding. that striking juror nuznber 22 R

had not been mtentmnal discrimination. Id., at: 684

Under our Batson Jurmpmdence,{once the Qpponent of : a :

cial diserimination (step one), the burden of productlon slnfts*".' B

to the proponent of the strike to come forward wn:h a-race-

neutral explanation. (step:two). If a race-neutral explana- Lo L
tion is tendered, the' trlal court must then declde (step three)

whether the opponent: of the strike. has proved purposeful

racial discrinfination. -Hernandez v. New York, 500 U.S: ]

852, 358-359 (1991).(plurality opinion); id.;:at 375 (O"CONNOR;, .

J., concurring in judgment); Batson, supra, at 96-98, The .
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second step of this process does not demand an explanation
that is persuasive, or even plausible, “At this [second] step
of the inquiry, the issue is the facial validity of the prosecu-
tor’s explanation. Unless a discriminatory intent is inherent
in the prosecutor’s explanation, the reason offered will be
deemed race neutral” Hernandez, 500 U. S, at 360 (plu-
rality opinion); id., at-374 (O’CONNOR, J, concurring in
judgment).

- The Court of Appeals erred by combining Batson’s second
and third steps into one, requiring that the justification ten-
dered at the second step be not just neutral but also at least
minimally persuasive, 7. e, a “plausible” basis for believing
that “the person’s ability to perform his or her duties as a
juror” will be affected. 256 F. 34, at 683. It is not until the
third step that the persnasiveness of the justification be-
comes relevant—the step in which the trial court determines
whether the opponent of the strike has carried his burden
of proving purposeful discrimination. Batson, supra, at 98;
Hernandez, supra, at 359 (plurality opinion). At that stage,
implausible or fantastic justifications may (and probably will)
be found to be pretexts for purposeful diserimination. But
to say that a trial judge may choose to dishelieve a silly or
superstitious reason at step three is quite different from say-
ing that a trial judge must terminate the inquiry at step two
when the race-neutral reason is silly or superstitious. The
latter violates the principle that the ultimate burden of per-
suasion regarding racial motivation rests with, and never
shifts from, the opponent of the strike. Cf St Mary’s
Honor Center v. Hicks, 509 U, S. 502, 511 (1993).

The Court of Appeals appears to have seized on our admo-
nition in Batson that to rebut a prima facie case, the propo-
nent of a strike “must give a ‘clear and reasonably specific’
explanation of his ‘legitimate reasons’ for exercising the chal-
lenges,” Batson, supra, at 98, n. 20 (quoting Texas Dept. of
Community Affairs v, Burdine, 450 U, 8. 248, 258 (1981)),
and that the reason must be “related to the particular case
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tobetned”476U S.at 98, See25F 3d, at 682, 683 This -
warning was meant to refute the notion that a prosecutor « -
could satisfy his burden of productlon by merely denying

that he had a discriminatory miotive or by merely affirming
his good faith. What it means by a “leglumabe reason” is

not a reason that makes sense; but 4 ‘reason’ that does mot V- ¢

- deny equal protection. See Hernandez, supra, at 359; cf
Burdine, supra, at 265 (“The explanatmn promded must be
legally sufficient to justify a 3udgment for the defendant”).

The prosecutor s ‘proffered explanation in this cas

hair, a mustache, and 2 beard—1s race neutral’ and satisfies

the prosecution’s step two burden of artnculatmg a nondis- ..

| cnmmatory reason for the strike; “The’ wearing of beards .-

is not a characteristic that is peciliar to any race.” ‘EEOC -+ 7.

ne., 635F 2d 188, 190, n. 8 (CA3 1980). -

‘And neither is the growing of Iong, unkempt hair. Thus;the: - Loy
inquiry properly proceeded ‘to ‘step three, where the state - . -
court found that the prosecufor Was not motxvated by dlS-

v. G*reyhoumi Lines,

criminatory intent. |

In habeas proceedmgs in federal courts the factual ﬁnd—) __
ings of state courts are presumed 6 be ¢orrect,'and may be’

set agide, absent procedural error; onlylf they are “not falrly

supported by the Yecord.” 28 U.S. 0. §2254(d)(8). See:
Marshall v. Lonberger, 459 U. 8. 422, 432 (1983). ‘Here the -
Court of Appeals did niot conélude or éven attempt to con-
clude that the state court’s finding ‘of no racial motive was

not fairly supported by the record. ‘For its whole focus was
upon the reasonableness of the asserted nonracial motive

(which it thought required by step two) rather than the gentt- =
ineness of the motive. It gave no propert basis for overturn- . .
ing the state court’s ﬁndmg of 1o racial motive, a. ﬁndmg_

which 1furned prunanly on an assessment of credihﬂl
Batson, 476 U. 8., at 98, n. 21 .. Cf

=that .
he struck juror niimber 22 because he:had: long, unkempt

. Marshall, supra, a 434 S
Accordmgly, respandent s.motion for leave to proceed n e
forma pauperis and the petition for a writ of certiorari are .
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granted. The judgment of the Court of Appeals is reversed,
and the case is remanded for further proceedmgs consistent

with this opinion.
It is 80 ordered.

JUsTICE STEVENS, with whom JUSTICE BREYER joins,
dissenting.

In my opinion it is unwise for the Court to announce a
law-changing decision without first ordering full briefing and
argument on the merits of the case. The Court does this
today when it overrules a portion of our opinion in Batson
v. Kentucky, 476 U, S. 79 (1986).!

In Batson, the Court held that the Equal Protection
Clause of the Fourteenth Amendment forbids a prosecutor
to use peremptory challenges to exclude African-Americans
from jury service because of their race. The Court articu-
lated a three-step process for proving such violations.
First, a pattern of peremptory challenges of black jurors may
establish a prima facie case of discriminatory purpose. Sec-

ond, the prosecutor may rebut that prima face case by ten-

dering a race-neutral explanation for the strikes. Third, the
court must decide whether that explanation is pretextual.
Id., at 96-98. At the second step of this inquiry, neither a
mere denial of improper motive nor an incredible explanation
will suffice to rebut the prlma facie showing of discrimina-
tory purpose. At a minimum, as the Court held in Batson,
the prosecutor “must articulate a neutral explanation related
to the particular case to be tried,” Id., at 982

1This is the second time this Term that the Court has misused its sum-
mary reversal authority in this way. See Duncan v. Henry, 518 U. S. 864,
267 (1995) (STEVENS, J., dissenting).

?We explained: “Nor may the prosecutor rebut the defendant’s case
merely by denying that he bad a diseriminatory motive or ‘affirm[ing] [his]
good faith in making 1.*1dmdual selections.’ Alexander v. Louisiana, 405
.S, at 682, If these general assertions were accepted as rebutting a
defendant’s prima facie case, the Equal Protection Clause ‘would be but a
vain and illusory requirement.” Norris v. Alobama, [294 U. S, 587, 598



~ on the ground thatf themdefen_ an hadd‘
- fame case of dlscrmnnatlon.“ Accordingly
th

(1935)] The prosecuto

'Cite_-as'_: 514 U. 8. 765 (1_995) S
STEVENS,J d:ssentmg

_ 'Today the Court holds that it:did not mean what it sald. in
Batson. Moreover, the ‘Coutt resolves a ‘novel proced al

Judge saw no need even to'confir

s ?"“ ﬁ’

that jurors 22 and 24 “were black;

related to the particular case to b

nation.” Batson v. Kentucky -476.U. 8., at' 97-98 (footnotes. omitted)..:

5The following exchange took place between the defense attorney and -

the trial judge:

“MR. GOULET: Mr. Lanier stated that the reason he struck was bes "~ © *

cause of facial hair and long hair as prejudicial. Number twenty-four, Mr.

William Hunt, wasamchmmarobbery and he stated that he could giver .~ .
a fair and impartial hearing: Tomaketb:saproperrecordlfﬂae Court - . . . -
wouldhketoeallupthesetwomdmdualstoaskthem:ftheyareblack IS

or will the Court take: Judxcml notice that they are black individuals? .

“THE COURT: 1 am not gomg tD do that, no, Bir., APP J'-O Pet. for Sy £ -

Cert, A-42. _ PR
‘Theprosecutor stated EREE R T T

“I struck number twenty-two because of lns long hau- He had long curly I
hair, He had the longeet Kair of anybody on the panel hy far. "Heap- <« % 07
tometonotbe a good3urorforthatfact thie fact that he ‘hadlong v L
ir hanging down shoulder length; ciitly, unkempt hair; * Also; bie had a‘f ‘

mustache and a goatee type beard. And Jjuror number twenty—four also s
has a mustache and'a goatee ‘type bea.rd “These are the only two people
on the jury, numbers twenty-two and twenty-four with facial ‘hair of any

ere m:'”gert:ct‘zlate aneutral explanatxon R
£ > The trial eourt then will have -/ S
the duty to determmelfthe-defendan Tmsestabhsheépm'posefuldxsmml- R
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The Missouri Court of Appeals affirmed, relying partly
on the ground that the use of one-third of the prosecutor’s
peremptories to strike black veniremen did not reguire an
explanation, State v. Elem, 747 S. W, 2d 772, 774 (1988),
and partly on the ground that if any rebuttal was necessary
then the volunteered “explanation constituted a legitimate
‘hunch,’” id., at 775. 'The court thus relied, alternatively, on
steps one and two of the Batson analysis without reaching
the question whether the prosecutor’s explanation might
have been pretextual under step three. .

The Federal District Court accepted a Magistrate’s recom-
mendation to deny petitioner’s petition for habeas corpus
without conducting a hearing, The Magistrate had rea-
soned that state-court findings on the issue of purposeful dis-
crimination are entitled to deference. App. to Pet. for Cert,
A-27. Even though the trial court had made no such find-
ings, the Magistrate treated the statement by the Missouri

. Court of Appeals that the prosecutor’s reasons “constituted
a legitimate ‘hunch’” as a finding of fact that was supported
by the record® When the case reached the United States
Court of Appeals for the Eighth Circuit, the parties appar-
ently assumed that petitioner had satisfied the first step of
the Batson analysis.® The disputed issue in the Court of

kind of all the men and, of course, the women, those are the only two with
the facial hair. And I don't like the way they looked, with the way the
hair is cut, both of them. And the mustaches and the beards look suspi-
cious to me. And number twenty-four had been in a robbery in a super-
market with a sawed-off shotgun pointed at his face, and I didn’t want
him on the jury as this case does not involve a shotgun, and maybe he
would feel to have a robbery you have to have a gun, and there is no gun
in this case,” . Id., at A-41,

5The Magistrate stated: “The Court of Appeals determined that the
prosecutor’s reasons for striking the men constituted a legitimate ‘hunch’
.... The rbeord supports the Missouri Court of Appeals’ finding of rne
purposeful discrimination.” Id., at A-27. :

81n this Court, at least, the State does not deny that the prosecutor’s
pattern of challenges established a prima facie case of diserimination.

149
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Appeals was whether the ‘trial judge's cont;rary finding was‘g‘- o
academic because the prosecutors voliunteered statement. CLETR AP SIS

- satisfied step two and had 1ot been refuted in stepthree. = T

~ The Court of Appeals agreed with the State that exoludmgf R AR
juror 24 was not error because the prosecubor’s eoneern e it

about that j juror’s status asa former victim-of a _”bbery?wa.s I A I
related to the case at hand."'25 F. 3d 679, 681, 682.(1994). . = . ..

- The court did, however, find & Batson wolatlon with respect

to juror 22, In re;eetmg the prosecutor s “race-ietitral” ex

planation for the strike, the Court of' Appeals faxt;hfully ap-;' : e
plied the standard that we articilated in Batson: The'expla- -+ -
nation was not “%elated to'the pwrtwuler case to'be tried’” .. .. «

25 F. 3d, at 683, quoting 476 U. 8., at'98 (emphas:s An Court
of Appeals opnnon)

vening op1mon in Hmandez v. New York '500 UQS 352
'(1991). 26 F. 34, at 683.' Referring to the'second stage ot S

the three-step analysis, the Antwme court had observed.

“We do not beheve however, that Bo.tson 1s satlsﬁed T
&’ Which afe no more than facially: ..« ~ ... -
legitimate, reasonably 'slaeclﬁc and clear.” “Were fama]lyi'fﬁ” T s
neutral explanations  sufficient without more, Bat on ~ T

by ‘neutral explanatior

would be meaningless. It would take little. effi

prosecutors who are of such a mind to adopt rote ‘meu-.. - .
tral explanations” which bear-facial legitimacy- but con- -

ceal a diseriminatory motive, We-do Tot believe the + - .
Supreme Court intended a charade when it announced ; Sl

" Batson.” 743 S W 2d _ ab 65. -

In Hernandes, this Court reJected a  Batson dlaim stem-% ol
ming from a prosecutor’s: strikes -of two |Spamsh-spea1nng- S
Latino jurors, The prosecutor explained that he striick the .

jurors because he feared that they might not accept an inter-

- Before applymg the Batso_n ‘test, the Court of*AppeaIs

150 '
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preter’s English translation of trial testimony given in Span-
ish. Because the prosecutor’s explanation was directly re-
lated to the particular case to be tried, it satisfied the second
prong of the Batson standard. Moreover, as the Court of
Appeals noted, 25 F. 3d, at 683, the plurality epinion in Her-
nandez expressly observed that striking all venirepersons
who speak a given language, “without regard to the particu-
lar circumstances of the trial,” might constitute a pretext
for racial discrimination. 500 U. 8., at 371-372 (opinion of
KENNEDY, J).” Based on our precedent, the Court of Ap-
peals was entirely correct to conclude that the peremptory
strike of juror 22 violated Baison because the reason given
was unrelated to the circumstances of the trial.8

7True, the plurality opinion in Hernandez stated that explanations unre-
lated to the particular circumstances of the trial “may be found by the
trial judge to be a pretext for racial diserimination,” 500 U, 8,, at 372, and
thus it specifically referred to the third step in the Batson v. Kentucky,
476 U. 8. 79 (1986), analysis. Nevertheless, if this comment was intended
to modify the Batson standard for determining the sufficiency of the
prosecutor’s response to a8 prima facie case, it was certainly an obtuse
methed of changmg the law.

8In my opinion, it is disrespectful to the conscientious judges on the
Court of Appeals who faithfully applied an unambiguous standard articu-
lated in one of our opinions to say that they appear “to have seized on our
admonition in Batgon . .. that the reason must be ‘reisted to the particular
case to be tried,’ 476 U. S, at 98.” Ante, at 768-769. Of course, they
“seized on” that point because we fold them 2o The Court of Appeals
was following Batson’s clear mandate. To criticize those judges for doing
their jobs is singularly inappropriate.

The Court of Appeals for the Eighth Circuit is not the only court to
have taken our admonition in Batson seriously. Numerous courts have
acted on the sssumption that we meant what we said when we required
the prosecutor's neutral explanation to be “related to the particular case
to be tried.” See, e. g, Jones v. Ryan, 987 F. 2d 960, 974 (CA3 1993); Ex
parte Bird, 594 So. 2d 676, 682-683 (Ala. 1991); State v. Henderson, 112
Ore. pp. 461, 456, 829 P. 2d 1025, 1028 (1992); Whitsey v. State, 796 S. W,

, T183-716 (Tex. Crim. App. 1989); Jackson v. Commonwealth, 8 Va.
App 176 186-187, 380 8. E. 2d 1, 6-7 (1989); State v. Butler, 731 S. W. 2d

)
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Teday, without arg'ument the Court: replaces the Ba.tsom

standard with the surprising announcemernt'that any neutral . ..
explanatmn, no matter how “implausible’or fantastlc,” ante;
at 768, even if it is “sﬂly or superstitious;” ibid,, is sufficient
- to rebut a prima facie case of diserimination. A trial court < © ..
must accept that nettral explanatlon unlessa: separate “step o oo
three” inquiry leads: to the conclusion that the peremptory oo - o
challenge was ramally m"tlvated ‘The’ Court does mot at-- . i

atement that “the juror had a-

beard,” or “the juror’s last name began with-the letter /S’ . - = 7 L.
shonld satisfy step' two, though 4 statement that I had a: =+
hunch” should not. See ante, at 769; Batson, 476 U. S, at ... o
98. It is not too much to ask that’ aprosecubor’s explanauon R
for his strikes be race neutral reasonably gpecific; and trial . - ;-
related. Nothing less will serve to rebut the inference of .

tempt to explam why a

race-based dlscnmmatmnthat arises when the defendanthas © - - N

made out 4 prima facle case. " Cf. Texas Dept. ofCommumty

Affairs . Burdine, 450 U, S, 248, 253. (1981). " That, in.any o

event, is what we dec:ded in Ba.tson

The Court's peremptory dlsP"Sltmn of thla case’ overlooks WLt

court reviewing a claxm of Batson error in a ha’beas corpus"‘:%fs Ceoug
proceeding must evaluate with appropnate% deference; the R
factual findings and legal conclusions of the state trial'court. -~ -~ o

But in this case, the only finding the trial Judge made was

~ that the defendant’ had failed to estabhsh a prima- facie case.
Everyone now agrees that ﬁndmg was mcorrect. The state
trial judge, holdmg that the defendant had falled at step one, T

265, 2n (Mo. App. 1987); Stuppy v. State, 503 Su. 2da350 365" (Fla. App.' TR

1987); Walker v. State; 611 So. 24 1133, 1142, {Ala. Crim..:App. 1992); Hunt- - . .. ..,

ley v. State, 627 So. 2d 1011;-1012 A.la. App.gem) This Court. .~
rm;f i:hese Hemslons wi mzt o

today calls into queahun the reasoning ¢ of
even the courtesy of bneﬁng a;nd argument..
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made no finding with respect to the sufficiency or credibility
of the prosecutor’s explanation at step two. The question,
then, is whether the reviewing court should (1) go on to de-
cide the second step of the Batson inquiry, (2) reverse and
remand to the Distriet Court for further proceedings, or (3)
grant the writ conditioned on a proper step-two and (if nec-
essary) step-three hearing in the state trial court. This
Court's opinion today implicitly ratifies the Court of Appeals’
decision to evaluate on its own whether the prosecutor had
satisfied step two. I think that is the correct resolution of
this procedural question, but it deserves more consideration
than the Court has provided.

Inmany cases, a state trial court or a federal district court
will be in a better position to evaluate the facts surrounding
peremptory strikes than a federal appeals court. But I
would favor a rule giving the appeals court discretion, based
on the sufficiency of the record, to evaluate a prosecutor’s

- explanation of his strikes. In this case, I think review is

justified because the prosecutor volunteered reasons for the
challenges. The Court of Appeals reasonably assumed that
these were the same reasons the prosecutor would have
given had the trial court required him to respond to the
prima facie case, The Court of Appeals, in its discretion,
could thus evaluate the explanations for their sufficiency.
This presents a pure legal question, and nothing is gained by
remand if the appeals court can resolve that question on the
facts before it.

Assuming the Court of Appeals did not err in reaching
step two, a new problem arises when that court (or, as in
today’s case, this Court) conducts the step-two inquiry and
decides that the prosecutor’s explanation was sufficient.
Who may evaluate whether the prosecutor’s explanation was
pretextual under step three of Batson? Again, I think the

| question whether the Court of Appeals demdFs or whether

it refers the question to a trial court, should depend on the
state of the record before the Court of Appeals. Whatever

-~
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procedure is contemplated however; I think even-this Court- o
‘would acknowledge that some implausible; fantastlc, and silly; o
explanations could be found to be Ppretextual withoiit any

further evidence.Indeed, in Hernandez: the Court ex-: -

plained that a trial Judge could find pretext based on nothing © = -
more than a consistent policy of excluding all Spanish-. . ¢

speaklng jurors if that characteristic was entirely unrelated
to the case to be tried. 500 U. S, at 371-372 (plurality opin-
ion of KENNEDY, J). Parallel reasoning would justify a
finding. of pretext based on a policy of excusing jurers with
beards if beards have nothing to do with the pending case.

In some cases, conceivably the length and unkempt charac-
ter of a juror’s hair and goatee type beard might give rise to
a concern that he is 2 noneonformist who might not be a good
juror, In this case, however, the prosecutor did not 1dent1fy
any such concern, He merely said he did not “ike the way
[the juror] looked,’” that the facial hair “‘lookled] suspi-
cious.’” Ante, at 766. I think this explanation may well be
pretextual as a matter of law; it has nothing to do with the

case at hand, and it is just as evasive as “I had a hunch.”
Unless a reviewing court may evaluate such explanations
when a trial judge fails to find that a pnma facie case has
been established, appellate or collateral review of Batson
claims will amount to nothing more than the meaningless
charade that the Missouri Supreme Court correctly under-
stood Batson to disfavor. Aniwine, 743 S. W. 2d, at 65.

In my opinion, preoccupation with the niceties of a three-
step analysis should not foreclose meaningful judicial review
of prosecutorial explanations that are entirely unrelated to
the case to be tried. 1 would adhere to the Batson rule that
such an explanation does not satisfy step two. Alterna-
tively, I would hold that, in the absence of an explicit trial
court finding on the issue, a reviewing court may hold that
such an explanation is pretextual as a matter of law. The
Court’s unnecessary tolerance of silly, fantastlc, and mplau-
sible explanations; together with its assumption that there is
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a difference of constitutional magnitude between a statement
that “I had a hunch gbout this juror based on his appear-
ance,” and “I challenged this juror because he had a mus-
tache,” demeans the importance of the values vindicated by
our decision in Batson.

I respectfully dissent.
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(b) The prosecutor offered a race-neutral basis for his peremptory
strikes. The issue here is the facial validity of the prosecutor’s explana-
tion, which must be based on something other than race. While-the
prosecutor’s criterion for exclusion—whether jurors might have gif-
ficulty in accepting the translator’s rendition of Spanish-language
testimony —might have resulted in the disproportionate removal of pro-
spective Latino jurors, it is proof of racially discriminatory intent or
purpose that is required to show a violation of the Equal Protection
Clause. See Arlington Heights v. Metropolitan Housing Development
Corp., 429 U. 8. 252, 264-265. This Court need not address Hernan-
dez's argument that Spanish-speaking ability bears such a close relation
to ethnicity that exercising a peremptory challenge on the former ground
violates equal protection, since the prosecutor explained that the jurors’
specific responses and demeanor, and not their language proficiency
alone, caused him to doubt their ability to defer to the official translation.
That a high percentage of bilingual jurers might hesitate before answer-
ing questions like those asked here and, thus, would be excluded under
the prosecutor’s criterion would not cause the eriterion to fail the race-
neutrality test. The reason offered by the prosecutor need not rise to
the level of a challenge for cause, but the fact that it corresponds to
a valid for-cause challenge will demonstrate its race-neutral character.
Pp. 359-363. _

(¢} The trial court did not commit clear error in determining that the
prosecutor did not diseriminate on the basis of the Latino jurors’ ethnie-
ity. A trial court should give appropriate weight to the disparate im-
pact of the prosecutor’s criterion in determining whether the prosecutor
acted with a forbidden intent, even though that factor is not conclusive in
the preliminary race-neutrality inquiry. Here, the court chose to be-
lieve the prosecutor’s explanation and reject Hernandez's assertion that
the reasons were pretextual. That decision on the ultimate question of
discriminatory intent represents a finding of fact of the sort accorded
great deference on appeal, regardless of whether it is a state-court deci-
sion and whether it relates to a constitutional issue. See, e. g., 324 Lig-
uor Corp. v. Duffy, 479 U, 8. 335, 851, Deference makes particular
sense in this context because the finding will largely turn on an evalua-
tion of eredibility. Hernandez's argument that there should be “inde-
pendent” appellate review of a state trial court’s denial of a Batson claim
isrejected. Bose Corp. v. Consumers Union of United States, Inc., 466
U. S. 485, Miller v. Fenton, 474 U. 8. 104, Norris v. Alabama, 294
U. 8. 587, distinguished. Here, the court took a permissible view of the
evidence in crediting the prosecutor’s explanation. Apart from the pros-
ecutor’s demeanor, the court could have relied on the facts that he de-
fended his use of peremptory challenges without being asked to do so by

»
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justification, and that finding is not clearly erroneous, that is

the end of the matter. Batson doesnot require that apros-- .. -
ecutor justify a jury strike at.the level of a forscause chal- . - ;
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supra, at 89 (emphasis added). See also Powers v. Ohio, 499
U. S. 400, 409 (1991) (“[T]he Equal Protection Clause prohib-
its a prosecutor from using the State’s peremptory challenges
to exclude otherwise qualified and unbiased persons from the
petit jury solely by reason of their race”). Batson's require-
ment of a race-neutral explanatlon means an explanation
other than race.

In Washington v. Davis, supra, we outlined the dangers of
a rule that would allow an equal protection violation on a find-
ing of mere disproportionate effect. Such a rule would give
rise to an unending stream of constitutional challenges:

“A rule that [state action] designed to:serve neutral
ends is nevertheless invalid, absent compelling justifica-
tion, if in practice it benefits or burdens one race more
than another would be far reaching and would raise seri-
ous questions about, and perhaps invalidate, a whole
range of tax, welfare, public service, regulatory, and li-
censing statutes that may be more burdensome to the
poor and to the average black than to the more affluent
white.” Id., at 248,

In the same way, a rule that disproportionate effect might
be sufficient for an equal protection violation in the use of pe-
remptory strikes runs the serious risk of turning voir dire
into a full-blown disparate impact trial, with statistical evi-
dence and expert testimony on the discriminatory effect of
any particular nonracial classification. In addition to creat-
ing unacceptable delays in the trial process, such a practice
would be antithetical to the nature and purpose of the pe-
remptory challenge. Absent intentional diserimination vio-
lative of the Equal Protection Clause, parties should be free
to exercise their peremptory strikes for any reason, or no
reason at all. The peremptory challenge is, “as Blackstone
says, an arbitrary and capricious right; and it must be exer—
clsg d with full freedom, or it fails of its full purpose1

nited States, 146 U. S. 370, 378 (1892) (internal quotatmn
marks omitted).

“A78
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without regard to the particular circumstances of the trial or
the individual responses of the jurors, inay be found by the
trial judge to be a pretext for racial discrimination. But that
case is not before us. .

I11

We find no error in the application by the New York courts

of the three-step Batson analysis. The standard inquiry into

the objecting party’s prima facie case was unnecessary given
the course of proceedings in the trial court. The state courts
came to the proper conclusion that the prosecutor offered a
race-neutral basis for his exercise of peremptory challenges.
The trial court did not commit clear error in choosmg to be-
lieve the reasons given by the prosecutor.

Aﬁmed.

JUusTICE O'CONNOR, with whom JUSTICE SCALIA joins,
concurring in the judgment.

I agree with the plurality that we review for clear error the
trial court’s finding as to discriminatory intent, and agree
with its analysis of this issue. I agree also that the finding of
no diseriminatory intent was not clearly erroneous in this
case. I write separately because I believe that the plurality
opinion goes further than it needs to in assessing the consti-
tutionality of the prosecutor’s asserted justification for his
peremptory strikes,

Upon resolution of the factﬁndmg questions, this case is
straightforward. Hernandez asserts an equal protection vi-
olation under the rule of Baison v. Kentucky, 476 U. S. 79
(1986). In order to demonstrate such a violation, Hernandez
must prove that the prosecutor intentionally diseriminated
against Hispanie jurors on the basis of their race. The trial
court found that the prosecutor did not have such intent, and
that determination is not clearly erronecus. Hernandez has
failed to meet his burden. -

An unwavering line of cases from th1s Court holds that a
violation of the Equal Protection Clause requires state action

176
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jurors were Latinos, and that the ethnicity of the victims and
prosecution witnesses tended to undercut any motive to ex-
clude Latinos from the jury. Any of these factors could be
taken as evidence of the prosecutor’s sincerity. The trial
court, moreover, could rely on the fact that only three chal-
lenged jurors can with confidence be identified as Latinos,
and that the prosecutor had a verifiable and legitimate ex-
planation for two of those challenges. Given these factors,
that the prosecutor also excluded one or two Latino venire-
persons on the basis of a'subjective criterion having a dispro-

portionate impact on Latinos does not leave us with a “defi-

nite and firm conviction that a mistake has been committed.”
United States v. United States Gypsum Co., supra, at 395.

D

Language permits an individual to express both a personal
identity and membership in a community, and those who
share a common language may interact in ways more inti-
mate than those without this bond. Bilinguals, in a sense,
inhabit two communities, and serve to bring them closer.
Indeed, some scholarly comment suggests that people profi-
cient in two languages may not at times think in one language
to the exclusion of the other. The analogy is that of a high-
hurdler, who combines the ability to sprint and to jump to ac-
complish a third feat with characteristics of its own, rather
than two separate functions. Grosjean, The Bilingual as a
Competent but Specific Speaker-Hearer, 6 J. Multilingual &
Multicultural Development 467 (1985). This is not to say
that the cognitive processes and reactions of those who speak
two languages are susceptible of easy generalization, for even
the term “bilingual” does not describe a uniform category.
It is a simple word for a more complex phenomenon with
many distinet categories and subdivisions. Sénchez, Our
Linguistic and Social Context, in Spanish in the United
States 9, 12 (J. Amastae & L. Elas-Olivares eds. 1982);
Dodson, Second Language Acquisition and Bilingual Devel-
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ecutor defended lustuse of peremptory challenges without

being asked to do so by the judge, that he did not know which +  °
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right may be assured,” id., at 590, or to “make independent
inquiry and determination of the disputed facts,” Pierre v.
Louisiana, 306 U. S. 354, 358 (1939). See, e. g., Whitus v.
Georgia, 385 U. S. 545, 550 (1967); Avery v. Georgia, 345
U. 8. 559, 561 (1953); Patton v. Mississippi, 332 U. S. 4683,
466 (1947); Smith v. Texas, 311 U. S. 128, 130 (1940). The
review provided for in those cases, however, leaves room for
deference to state-court factual determinations, in particular
on issues of credibility. For instance, in Akins v. Texas, 325
U. S. 398 (1945), we said:

“[TIhe transcript of the evidence presents certain incon-
sistencies and conflicts of testimony in regard to limiting
the number of Negroes on the grand jury.  Therefore,
the trier of fact who heard the witnesses in full and
observed their demeanor on the stand has a better
opportunity. than a reviewing court to reach a correct
conclusion as to the existence of that type of diserim-
ination. While our duty, in reviewing a conviction upon
a complaint that the procedure through which it was
obtained violates due process and equal protection under
the Fourteenth Amendment, calls for our examination of
evidence to determine for ourselves whether a federal
constitutional right has been denied, expressly or in sub-
stance and effect, Norris v. Alabama, 294 U. S. 587,
589-90; Smith v. Texas, 311 U. S. 128, 130, we accord in
that examination great respeect to the conclusions of the
state judiciary, Pierre v. Louisiana, 306 U. S, 354, 358,
That respect leads us to aceept the eonclusion of the trier
on disputed issues ‘unless it is so lacking in support
in the evidence that to give it effect would work that fun-
damental unfairness which is at war with due process,’
Lisenba v. California, 314 U. S. 219, 238, or equal pro-
tection. Cf. Ashcraft v. Tennessee, 322 U, 8. 143, 152,
153; Malinskiv. New York, 324 U. S. 401, 404.” Id., at
401-402, :
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: clearly erronequs. Then, based on these facts the appellate

- court mdepende:gtly

“crimination.” .Répy-- ief for Petit 7. Butifan. .
appellate court accepts a: tr:al eourt’s ﬁn&mg ‘that a prosecu-‘_; BTy s
tor’s race-neutral explanatmn for his peremptory challenges: .- ..

deternuneg_yvhether there has been dl_s- o

should be believed, wé fail to see how the dppellate court nev-
ertheless could find: érimination. The--.credibllrty

prosecutor’s explanation goes to the heart of the. equal pro- R

tection analysis, and. once that has been settled there seems

' nothmg left to review:

Petitioner seeks 'SﬁPPOrt for his argument mBose Co'rp Y. o

Consumers Unioni of Umted States ‘Inc.; 466 U..S: 485 . . R
(1984), and Milier v. Fenton, sipra.” Bose Cm'p dealt; th N

rewew of a tnal rcourb’s ﬁndmg of ¢ actual malice,” a'Fis
nendment preco dition to' liability i in'a defamation. cas

judgment and determine whether the record: establishes

Miller accorded similar treatment toa ﬁndmg that a con= G

fession was voluntary.” 474U.S.,at:120. Those caseshave = ' 5. - .«
no relevance to the matter befare ‘us. *They turn-on' the @ & -~ ..
Court’s determination that ﬁndmgs of voliintariness ‘or- actital . ooy
malice involve legal, aswellasfactual ‘elements;, SeeMillér;. -1 .
supra, at 115-117; Bose Corp supm, at' 501«-—502 see:also .7
Harte-Hanks Commumca.twns Ingi v. Gonmughton 49107 1

U. S. 657, 685 (1989) (“The questxon whether the ewdence n o

the record ina defamatmn ease is sufficient to support a find- . - YR

ing of actual malice is a- question of 1aw"). Whether' apros- . .
ecutor intended to' discrmunate on the basis'of race in chal- : -

lenging potentw.l Jurors is; as Batson :recngmzed a C;uestmn - :

of historieal fact. E R

Petmoner also looks to a line of th1$ Court'’s decislons re-. ..
viewing state-coiirt challenges to jufy selection procedures
Many of these cases, following Norris v. Alobama; 294 U 8.
587 (1935), Have emphasized this Court’s duty to. “analyze%th'

facts in order that {',he approprlate enforcement of the fed_ ral - o

cing clarity” 466 U.S, ab Bl |
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ard should apply to review of findings in criminal cases on
issues other than guill. Maine v. Taylor, 477 U. 8. 131, 145
(1986); Campbell v. United States, 373 U. S. 487, 493 (1963).
See also 2 C. Wright, Federal Practice and Procedure § 374
(2d ed. 1982 and Supp. 1990). On federal habeas review of a
state conviction, 28 U. S. C. §2254(d) requires the federal
courts to accord state-court factual findings a presumption of
correctness.

This case comes to us on direct review of the state-court"

judgment. No statute or rule governs our review of facts
found by state courts in cases with this posture. The rea-
sons justifying a deferential standard of review in other con-
texts, however, apply with equal forece to our review of a
state trial court’s findings of fact made in connection with a
federal constitutional claim. Our cases have indicated that,
in the absence of exceptional circumstances, we would defer

to state-court factual findings, even when those findings re- .

late to a constitutional issue. See 824 Liquor Corp. v
Duffy, 479 U. 8. 835, 351 (1987); California Liguor Dealers
Assn, v. Mideal Alwminum, Inc., 445 U. 8. 97, 111-112
(1980); see also Time, Inc. v. Firestone, 424 U. S. 448, 463
(1978); General Motors Corp. v. Washington, 377 U. 8. 436,
441-442 (1964) (quoting Norton Co. v. Department of Reve-
nue of Ill., 340 U. S. 534, 537-538 (1951)); Bantam Books,
Inc. v. Sullivan, 372 U. S. 58, 68 (1963); Lloyd A. Fry Roof-
ing Co. v. Wood, 344 U. 8. 157, 160 (1952). Moreover, “an
issue does not lose its factual character merely because its
resolution is dispositive of the unltimate constitutional ques-
tion.” Miller v. Fenton, supra, at 113 (citing Dayton Bd. of
Ed. v, Brinkman, supm).

Petitioner advocates “independent” appellate review of a
trial court's rejection of a Batson claim. We have difficulty
understanding the nature of the review petitioner would have
us conduct. Petitioner explains that “[ijndependent review
requires the appellate court to accept the findings of histori-
cal fact and credibility of the lower court unless they are
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was not adopted out of racial ammus), Rogers v. Lodge 458

U: S. 6183, 622623 (1982) (clearly-erroneous standard applies . “
‘to review of finding that at-large voting system ‘was main=- " - g

tained for dlscmnmatory purposes); -Dayton Bd.: of Ed
Brinkman, 443 U. S. 526, 534'(1979) (afﬁnmngCourt of Ap—

: peals’ conclasmn that sttrlct Gourts f

neous); Akins. V. Tems 325 U. S.'898; 401—402 (1945) (great
respect accorded to ﬁndmgs of si;ate court ‘in*diserimina- -
tory jury selectmn case_)_,_ see also Miller v -Fenton, 474 U.8. s
104 113 (1985) As aisons cltatxontoAnderson suggests, SR

_U S. 273 293 (1982) A
' Deference to tn_al court ﬁndmgs on the lssue of d_l:scrmm}a T T

challenge shoiild be beheved There wﬂl seldombe much By "

idence bearmg on that issue, and the best evidence oftén will”
be the demeanor of the attorney who exercises the' challenge
As with the state of mind of a juror, evaluation of the i pros-
ecutor’s state of mind based on demearnor’ and credibmty hes
“peculiarly wzthm a tr;al Judge I row,n:nce Wamwrzgkt V.
Witt, 469 U. S. 412 428 (1985), c1t1ng Pa,tton v Yount 467
U. S. 1025, 1038 (1984) o

The precise: formula used “for rev;ew of factﬁmhngs, of
course, depends on the context. Anderson was 2 federal -
civil case, and we there explamed that a“federal appellate
court reviews the ﬁndmg of a district court onthe question of -
intent to diseriminate under Fedetal Rile of Civil Procedure -
52(a) whlch perxmts factual ﬁndxngs to ‘be ‘set aside: only
if cleLrly EITONEots. Whlle no comparable rile exﬁst.s for::

federal crlrmnal eases we have held that the same stand-~ s
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population speaks fluent Spanish, and that many consider it

their preferred language, the one chosen for personal commu-

nication, the one selected for speaking with the most preci-
sion and power, the one used to define the self.

The trial judge can consider these and other factors when
deciding whether a prosecutor intended to discriminate.
For example, though petitioner did not suggest the alter-
native to the trial court here, Spanish-speaking jurors could
be permitted to advise the judge in a discreet way of any
concerns with the translation during the course of trial. A

_prosecutor’s persistence in the desire to exclude Spanish-

speaking jurors despite this measure could be taken into
account in determining whether to accept a race-neutral
explanation for the challenge.

The trial judge in this case chose to believe the prosecu-
tor’s race-neutral explanation for striking the two jurors in
guestion, rejecting petitioner’s assertion that the reasons
were pretextual. In Batson, we explained that the trial
court’s decision on the ultimate question of diseriminatory in-
tent represents a finding of fact of the sort accorded great
deference on appeal:

“In a recent Title VII sex diserimination case, we
stated that ‘a finding of intentional diserimination is a
finding of faet’ entitled to appropriate deference by a re-
viewing court. Anderson v. Bessemer City, 470 U. S.
564, 578 (1985). Since the trial judge’s findings in the
context under consideration here largely turn on evalua-
tion of credibility, a reviewing court ordinarily should
give those findings great deference. Id., at 575-576.”
Batson, supra, at 98, n. 21.

Batson's treatment of intent to diseriminate as a pure issue of-

fact, subject to review under a deferential standard, accords
with our treatment of that issue in other equal protection
cases. See Humter v. Underwood, 471 U. S. 222, 229 (1985)
(Court of Appeals correctly found that District Court com-
mitted clear error in concluding state constitutional provision
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challenge for cause, Batson, 476 U. S, at 91, the fact that 1t .
~ corresponds to a valid for-cause challenge wﬂl demonstrate P R

its race-neutral cha.racter Co
~ Onee the Proseeutor offers a race-neutral bazns for hi

cise ‘of peremptory challenges “[tThe trial court then m B
the duty to determine if the defendant has esta -

.,

neutrality inquiry, it ”does have relevance to the

5

" decigion on this question: : “[A]n ‘invidious dlsermnnatory ’

purpose may ofﬁen be mferred from the: totahty of the rele:

vant facts, mcludmg the fact if it'is true, ‘that ‘the [clas- ST TR

sification] bears on one Tace than aniother.”
426 U.'S.; at. 242, ‘Tfa prosecutor

articulates a baszs for a peremptory chal]enge that results'in |

the dxsmoportmnate exclusion of members-of @ certain'race, - *

the trial judge may consider that fact aseviderice that the :
prosecutor’s stated reason constltutes a pretext for racxal
discrimination.” -

In the context of thzs trlal the prosecutor S frank adnns- o . .

sion that his ground for excusing these jurors related to their.

ability to speak.and understand Spanish raised a ‘plansible; - e

though not a necessary, inference that language might be a.
pretext for what.in fact were.race-based peremptory chal- .
lenges. This was not a ¢éase where by some rare: commdenee

a Juror happened to speak the same language as a key Wlt-= N

ness, in a community- where few others spoke that tongue

If 1t were, the explanatlon ’shat the Juror could have u:nﬂ,_?!a B

populatlon and Petltloner and.,
- |members of that ethnic group.’ ) o =
“edgein the locahty that a sxgmﬁcant percentage of the Latmo
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reason because “[alny honest bilingual juror would have an-
swered the prosecutor in the exact same way.” Brief for Pe-
titioner 14. Petitioner asserts that a bilingual juror would
hesitate in answering questions like those asked by the judge
and prosecutor due to the difficulty of ignoring the actual
Spanish-language testimony. In his view, no more can be
expected than a commitment by a prospective juror to try to
follow the interpreter’s translation,

But even if we knew that a high percentage of bilingual ju-
rors would hesitate in answering questions like these and, as
a consequence, would be excluded under the prosecutor’s eri-
terion, that fact alone would not cause the criterion to fail the
race-neutrality test. As will be discussed below, disparate
impact should be given appropriate weight in determining
whether the prosecutor acted with a forbidden intent, but it
will not be coneclusive in the preliminary race-neutrality step
- of the Batson inquiry. An argument relating to the impact
of a classification does not alone show its purpose. See
Personnel Administrator of Mass. v. Feeney, supra, at 279.
Equal protection analysis turns on the intended consequences
of government classifications. Unless the government actor
adopted a criterion with the intent of cauging the impact as-
serted, that impact itself does not violate the principle of race
neutrality. Nothing in the prosecutor’s explanation shows
that he chose to exclude jurors who hesitated in answering
questions about following the interpreter because he wanted
to prevent bilingual Latinos from serving on the jury.

If we deemed the prosecutor’s reason for striking these ju- -

rors a racial classification on its face, it would follow that a
trial judge could not excuse for cause a juror whose hesitation
convinced the judge of the juror’s inability to accept the offi-
cial translation of foreign-language testimony. If the ex-
planation i? not race neutral for the prosecutor, it is no moie
so for the trial judge. While the reason offered by the pros-
ecutor for a peremptory strike need not rise to the level of a

i66
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The prosecutor here oﬁered a race-neutral bams for these
peremptory strikes. “A§ explamed by~ the prosecutor, the; -
challenges rested nelther on the intention to exclude Latino.
or bilingual jurors, not: on stereotypmal assumptlons about .

Latinos or bilinguals. '‘The prosecutor s articulated basis for .
these cha}lenges divided potentlal jurors ‘into two classes: -

those whose conduét: durmg voir dire would persuade him

they might have difficulty in accepting the translator’s rendl- O
tion of Spamsh—language testimony-and those potentlal Jurors:; ;.-

who gave no such reason for doubt. Bach category would. -

include both Latinos and non-Latinos. - While the- -prosecu-; - o
tor's criterion might well result in the dlsproportmnate re- . g -
moval of prospective Latino: Jurors,gthat disproportionate im-. - ... ..

pact does not turn the prosecutor s actions into a. per se
violation of the Equal Protection Clause. ¥
- Pétitioner contends that desp1te the prosecutor’s focus on

the individual responses of these jurors; his reason forthe pe-... . f
- I‘emptory strlkes has the eﬁect of a pure, 1anguage-based

“DOROTHY KIM (JUROR NO 8) Your Honor, isi lt ‘Proper-to ask the
interpreter a question? ! I'm:uncertain about the ward La Vado [szc]
You say that is a.bar,; .,

“THE COURT The C
rectly. If you want to phrase your questlon to me=

“DOROTHY KIM: T understood it to be arestroom. - I could better he-
lieve they would- meet in-a restroom rather than a pubhc bar if he is.
undercover. ooy - P »

“THE GOU"R'I‘.

you didn't understana d we‘ll place the— '~ T oo
“DOROTHY KIM bi 1 nderstand the word La Vado [sm]—l thought it
meant restroom; : She trafislates itras bar. - 58
M8, IANZITI. In the first place;. the Jurors are not
Spamsh but to the Enghsh 1 am a certified court mterpreber '
“DOROTHY KIM: You're an idiot.” Id., at 662.

Upon further questlomng, “the witness indicated that none of the con-

versations in issuie ‘occurred in the restroom:™ Id at 663.: The: 3uror

later explained that she had said “t's an‘idiom’’ rather than * 'you 're an

idiot,”” but she was nevertheless disiissed from the’ 3ury I End

&

. cannot penmt Jm-ors to ask questmns dl- Teos

ihsten to the .; )
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tionate impact. ... Proof of racially discriminatory intent
or purpose is required to show a violation of the Equal Pro-
tection Clause.,” Arlington Heights v. Metropolitan Hous-
g Development Corp., 429 U. S. 252, 264-265 (1977); see
also Washington v. Davis, 426 U. S. 229, 239 (1976). “‘Dis-
criminatory purpose’ . . . implies more than intent as volition
or intent as awareness of consequences. It implies that the
decisionmaker . . . selected . . . a particular course of action
at least in part ‘because of,” not merely ‘in spite of,” its ad-

verse effects upon an identifiable group.” Personnel Ad-

mianistrator of Mass. v. Feeney, 442 U, S. 256, 279 (1979)
(footnote and citation omitted); see also McCLeskey v. Kemp,
481 U. 8. 279, 297-299 (1987).

A neutral explanation in the context of our analysis here
means an explanation based on something other than the race
of the juror, At this step of the inquiry, -the issue is the
facial validity of the prosecutor’s explanation. Unless a dis-
criminatory intent is inherent in the prosecutor’s explana-
tion, the reason offered will be deemed race neutral.

Petitioner argues that Spanish-language ability bears a
close relation to ethnicity, and that, as a consequence, it vio-
lates the Equal Protection Clause to exercise a peremptory
challenge on the ground that a Latino potential juror speaks
Spanish. He points to the high correlation between Spanish-
language ability and ethnicity in New York, where the case
was tried. We need not address that argument here, for the
prosecutor did not rely on language ability without more, but
explained that the specific responses and the demeanor of the
two individuals during voir dire caused him to doubt their
ability to defer to the official translation of Spanish-language
testimony.?

Respondent cites United States v. Perez, 658 F. 24 654 (CA9 1981),
whllch illustrates the sort of problems that may arise where a juror fails to
accept the official translation of foreign-language testimony. In Perez, the
following interchange occurred:
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| neutral explanatmn for strzkmg the j 3urors in. questmn Id.,

at 97-98. Finally, the trial court must determme whether

the defendant has carried his. burden of pf_ ving purposeﬁﬂ, . : L
'dlscrnnmatlon Id., at 98. This three-stegmqwry dehmlts PO

our cuns1deratmn of the arguments raised by petltmner

The prosecator defended hzs use of peremptory str;kes I A
without any prompting or mqulry from thé trial court. Asa . =

result, the trial cotirt had no oceasion to rule-that petitioner
had or had not made a pnma facie showing of mtentmnal dis-
erimination. THhis departure from the normal ¢ourse of pro- -
ceeding need not concern us.  We explamed in the context of
employment discrimination’ htlgatlon under Title VII of the -

Civil Rights Act of 1964 that “[wiheréthe defendant has done . . &
everything that would be Tequired of him if the plaintiff had . . -
properly made-out a prima facie case, whether the plaintiff
really did so is no longer relevant.”: ‘United ‘States Postal “.. -
Service Bd. of Governors v. Aikens, 460 U. S: T11, 715 (1983). . . -
The same principle applies under Batson. - Onee a prosecutor . ' - -

has offered a racée:-neutral explanation for the. peremptory

challenges and ‘the trial court has ruled on:the ultimate . .
question of intentional diserimination; the’ preliminary isste '

of whether the defendant had made a prima facie showing be-
comes moot. ‘ ;

Petitioner cantends that the reasons ngen by t.he prosecu—i. -

tor for challenging: the two blhngualjurors werenotrace neu- - ..
tral. In evaluating the race meutrality of an attorney's.exs . o
planation, a court must determine whether, assuming the - . ..

proffered reasons for'the peremptory challenges are true; the

challenges violate the Equal Protection Clause as-a matter.of - e
law. A court addréssing this- 155!#3 must keep in mind the

fundamental principle that “official dction will not be held un-

constitutional solely: becausesit resultsin a racially dispropor- ;
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After further interchange among the judge and attorneys,
the trial court again rejected petitioner’s claim. Id., at 12,

On appeal, the New York Supreme Court, Appellate Divi-
sion, noted that though the ethnicity of one challenged bilin-
gual juror remained uncertain, the prosecutor had challenged
the only three prospective jurors with definite Hispanie sur-
names. 140 App. Div. 2d 543, 528 N. Y. S. 2d 625 (1986).
The court ruled that this fact made out a prima facie showing

of discrimination. The court affirmed the trial court’s rejec- |

tion of petitioner’s Batson claim, however, on the ground
that the prosecuntor had offered race-neutral explanations for
the peremptory strikes sufficient to rebut petitioner’s prima
facie case. :

The New York Court of Appeals also affirmed the judg-
ment, holding that the prosecutor had offered a legitimate
basis for challenging the individuals in question and deferring
to the factual findings of the lower New York courts. 75
N. Y.-2d 350, 552 N. E. 2d 621 (1990). Two judges dis-
sented, concluding that on this record, analyzed in the light of
standards they would adopt as a matter of state constitu-
tional law, the prosecutor’s exclusion of the bilingual poten-
tial jurors should not have been permitted. We granted cer-
tiorari, 498 U, S. 894 (1990), and now affirm.

II

In Batson, we outlined a three-step process for evaluating
claims that a prosecutor has used peremptory challenges in a
manner violating the Equal Protection Clanse. 476 U. S., at
96-98. The analysis set forth in Batson permits prompt rul-
ings on objections to peremptory challenges without substan-
tial disruption of the jury selection process. First, the de-
fendant must make a prima facie showing that the prosecutor
has exercised peremptory challenges on thb basis of race.
Id,, at 96-97. Second, if the requisite showing has been
made, the burden shifts to the prosecutor to articulate a race-
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in a case where the mterpreter wﬂl be for the main w1t- _ .
nesses, they Would have anundue 1mpact upon the 3ury Jo e

Defense counsel moved for a mzstrlal “baseﬂ on the condp L
the District Attorney,” and. the- prosecutor requested a -
chance to call a. supewlsor to the ﬁroom before the . .
judge’s ruling. . . - S ‘

Followmg a recess defense counsel r,enewed }us mo”"

“[Tihis case; mvolves four complamants Each of the apy

complainants is Hlspamc. - Allmy “yyltnesses, that is, -
- vilian witnesses, are going to be Hlspan‘ic I have, ab-

solutely no reasonﬂthere § 1o reason for me to Want to

;,‘h. ,,,53

e artl s mvolved are” L

The prosecitor later gave the same explanetlon ffor challengmg the -bl- o
lmgual potential jurors: o
. T felt that from their answers they would be hard pressed t.o accepi: A
what the interpreter said.as the final thing on, What the record: would be,

PR

and I even had to ask the Judge to question them on that, and thelr gzm— B
swers were—1 t:‘nought they both indicated that they would have trouble,
although their final answer was they could do it; . -1 justs feltfrom the hesx-
tancy in theu- answers.and theirJack of eye ¢ contact that they would not: Ee

to his motivation,” 11'1' response- to: A charge by defense coutisel-that the

prosecutor excluded Latmo jurors out of fear that they wou]d sympat}nz.e

(=

defendant so he saad [it] wouid not seem 1ogica1 An thist case he would-look
to thiow off Hispanics; becauseT don't think that h:s logicis wrong.:: They
mlght feel sorry for a guy who's had a bullet hole thirough him, he's His- . .
panic, so they may relate to th nore. than they’ll relat,e to. ‘the shoo_‘_er‘ o

Id., at 8. A
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eled, defense counsel objected that the prosecutor had used
four peremptory challenges to exclude Latino potential ju-
rors. Two of the Latino venirepersons challenged by the
prosecutor had brothers who had been convicted of crimes,
and the brother of one of those potential jurors was being
prosecuted by the same District Attorney’s office for a proba-
tion violation. Petitioner does not press his Batson claim
with respect to those prospective jurors, and we concentrate
on the other two excluded individuals.

After petitioner raised his Batson objection, the prosecu-
tor did not wait for a ruling on whether petitioner had estab-
lished a prima facie case of racial discrimination. Instead,
the prosecutor volunteered his reasons for striking the jurors
in question. He explained:

“Your honor, my reason for rejecting the—these two
jurors —I'm not certain as to whether they’re Hispanies.
I didn’t notice how many Hispaniecs had been called to
the panel, but my reason for rejecting these two is I feel
very uncertain that they would be able to listen and fol-
low the interpreter.” App. 3. '

After an interruption by defense counsel, the prosecutor
continued: '

“We talked to them for a long time; the Court talked to
them, I talked to them. I believe that in their heart
they will try to follow it, but I felt there was a great deal
of uncertainty as to whether they could accept the inter-
_preter as the final arbiter of what was said by each of
the witnesses, especially where there were going to be
Spanish-speaking witnesses, and 1 didn’t feel, when I
asked them whether or not they could accept the inter-
preter's translation of it, I didn’t feel that they could.
They each looked away from me and said with some hesi-

tancy that they would try, not that they could, but that

they would try to follow the interpreter, and I feel that
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Latmoe from the ]ury by reascn of then' ethmcaty If true; . ..o
the prosecutor s dascrunmatory use of peremptory strikes :

nology Preferred by the partxes hei'ore the Court- . o

The case comes to usl on direct review of petitioner’s con= . .
victions on two counts'of attempted murder and two counts. .

of criminal possession of a weapcti. ‘Ori a Brooklyn' street;”

petitioner fired several shots at Charlene Calloway wad > o

her mother, Ada: Saline. . ‘Calloway suffered three gunshotfg
wounds. Petitioner mssed Saline and mstead it

in a nearby restaurant. The victims survived the mﬂldent-}:'
The trial was hield in the New York Supreme pourt ngs RO

County. We concern ourselves here only with the jury

lection process and|the proper application of Batson, bev'hichﬁ BRI
had been handed ‘down before the trial tookplace ‘After63
potentlal 3ur0rs "had béen questloned and 9 had been Empan»; e

JUSTICE KENNEDY announced the Judgment\of the_Court.' - :




3|4 " OCTOBER TERM, 1990
Syliabus 500 U. 8.

the judge, that he did not know which jurors were Latinos, and that eth-
nicity of the vietims and the prosecution witnesses tended to undercut
any motive to exclude Latinos from the jury. Moreover, the court could
rely on the facts that only three of the challenged jurors ean with confi-
dence be identified as Latinos, and that the prosecutor had a verifiable
and legitimate explanation for two of those challenges, Pp. 363-370.

{(d) This decision does not imply that exclusion of bilinguals from jury
service is wise, or even constitutional in all cases. It may be, for certain
ethnic groups and in some communities, that proficiency in a particular
language, like skin color, should be treated as a surrogate for race under
an equal protection analysis. Cf., e. g., Yu Cong Eng v. Trinidad, 271
U. 8. 500. And, a policy of striking all who speak a given language,
without regard to the trial's particular circumstances or the jurors’ in-
dividual responses, may be found by the trial judge to be a pretext for
racial diserimination. Pp. 370-372.

JUSTICE O’CONNOR, joined by JUSTICE SCALIA, while agreeing that
the Court should review for clear error the trial court’s finding as to dis-
criminatory intent, and that the finding of no discriminatory intent was
not clearly erroneous in this case, concluded that JUSTICE KENNEDY's
opinion goes further than necessary in assessing the constitutionality of
the prosecutor’s asserted justification for his peremptory strikes. 1If, as
in this case, the trial court believes the prosecutor’s nonracial justifica-
tion, and that finding is not clearly erroneous, that is the end of the in-
quiry. Baison v. Kentucky, 476 U. 8. 79, does not require that a pros-
ecutor justify a jury strike at the level of a for-cause challenge or that the
justification be unrelated to race. -Batson requires only that the pros-
ecutor’s reason for strildng a juror not be the juror’s race. Pp. 372-375.

KENNEDY, J., announced the judgment of the Court and delivered an
opinion, in which REENQUIST, C. J., and WHITE and SOUTER, JJ., joined.
(Q'CONNOR, J., filed an opinion concurring in the judgment, in which
ScaLia, J., joined, post, p. 372, BLACKMUN, J., filed a dissenting opinion,
post, p. 375. STEVENS, J., filed a dissenting opinion, in which MARSHALL,
J., joined, post, p. 375.

Kenneth Kimerling argued the cause for petitioner. With
him on the briefs were Ruben Franco and Arthur Baer.

Jay M. Cohen argued the cause for respondent. With him
on the brief were Charles J. Hynes, Peter A. Weinsiein,
Carol Teague Schwartzkopf, and Victor Barall.*

*E. Richard Larson, Antonia Hermlndez, and Juan Cartagena filed a
brief for the Mexican American Legal Defense and Educational Fund et al.
as amici curice urging reversal.
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the prosecutor comes forward with an explanatlon for hxs pe—- T
remptories that is sufficient to rebut that prima facie case;. ..
1o addltmnai evidence of ramal animus is reqmred to estab- - .
lish an equal protection violation. In my-opinion, the Court:;: . ...0.
therefore errs when it concludes thata defendant’s Batson ... .. .
challenge fails whenever the: prosecutor advances.a. nonpre—:-‘ AN S

textual Justlﬁcatlon that is not faclally dxscrunmatory. s . :

In Batsonv Kentucky, 4‘76U S 79 (1986), we held_th
ﬁ,

ceeded in estabhshmg aia
the evidence of invidious
fac:e case. If the

the partlcular cage ‘to be h-led” anﬁ sufﬁelently persuamve to o
“rebu[t]adefendant’sprmafacxe case” “Id.;at 98, andn: 20..0 ¢ . L
that has a’ swmﬁcant ‘dispropors iy oo
tionate 1mpacth rare y quahfy asa leg1 mmate, race-peutral: - .. -
reason sufficient to rebut thé prima facie case because: dispars - ©°
ate impact is itself’ evxdence of dlscrmnnatery purpose. See . . o
Arlington Heights . Metro;;olztcm ‘Housing* Devélopnzent
‘Corp., 429 U.'S. 252, 265266 (1977); Washmgton v..Davis; ‘...

426 U. S. 229; 242 (1976) An explanatmn ‘based-on @ con+ -

cern that can efasﬂy be accommodatea by medns less-drastic |-

An avowed justificatio

than excludmg

the »@chalienged ‘Veniréperson from the petit =, .. . -
jury wﬂl also generally not quahfy as a'legitimate réason be- /. o .
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cause it is not in fact “related to the particular case to be
tried.” Batson, 476 U. S., at 98; see Albemarle Paper Co.
v. Moody, 422 U, S. 405, 425 (1975) (availability of nondis-
criminatory alternative is evidence of diseriminatory motive).
Cf. also Richmond v. J. A. Croson Co., 488 U. 8. 469, 507
(1989) (State cannot make race-based distinctions if there are
equally effective nondiseriminatory alternatives). And, as
in any other equal protection challenge to a government
classification, a justification that is frivolous or illegitimate
should not suffice to rebut the prima facie case. See, e. g.,
Cleburne v. Cleburne Living Center, Inc., 473 U. S, 432
(1985); 1d., at 452 (STEVENS, J., concurring); Western &
Southern Life Ins. Co. v. State Bd. of Equalization of Cal.,
451 U. S. 648, 677 (1981) (STEVENS, J., dissenting).

If any explanation, no matter how insubstantial and no
matter how great its disparate impact, could rebut a prima
facie inference of discrimination provided only that the ex-
planation itself was not facially diseriminatory, “the Equal
Protection Clause ‘would be but a vain and illusory require-
ment.’” Batson, 476 U. 8., at 98 (quoting Norris v. Ala-
bama, 294 U, S. 587, 598 (1935)). The Court mistakenly be-
leves that it is compelled to reach this result because an
equal protection violation requires discriminatory purpose.
See ante, at 359-360, 364. The Court overlooks, however,
the fact that the “discriminatory purpose” which character-
izes violations of the Equal Protection Clause can sometimes
be established by objective evidence that is consistent with a
decisionmaker’s honest belief that his motive was entirely be-
nign. “Frequently the most probative evidence of intent will
be objective evidence of what actually happened,” Washing-
ton v. Davis, 426 U. 8., at 253 (STEVENS, J., concurring), in-
cluding evidence of disparate impact. See, e. g., Yick Wo v.
Hopkins, 118 U, S. 356 (1886); Gomillion v. Lightfoot, 364
U. 8. 339 (1960); Sims,v. Georgia, 389 U. S. 404, 407 (1967);
Turner v. Fouche, 39& U. 8. 346, 359 (1970). The line be-
tween discriminatory purpose and diseriminatory impact is
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stitutional claim in‘each ‘6fthese contexts, the burden-of; [ proving 4-p ir

facie case may well involve differing evidentiary consxﬁeratwns-___ . Tlhe ;

determination of the

extent of deference that one pays to the tnal court’
factual issue, and mde th

tent issue as a questl
contexts. o

“Frequently the: mosﬁpmbatwe evrdence ef mtent wﬂi be ob,}eetwe evi- o i
dence of what actuzlly happened rather than evidence descrlbmg the subs o . i

jective state of mind of the actor.
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discriminatory purpose and diseriminatory impact is not nearly as bright,
and perhaps not quite as critical, as the reader of the Court’s opinion might
assume, f agree, | of course, that a constitutional issue doesnot arise every
time some

staridard is phrased in terins of purpose or effect.” Id., , at 253-254.
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disproportion is as dramatic asm"Gomzuwn v Lightfoot, 364 U: S: 33% 0r ¢
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reaching the question whether the explanation was pretex-

tual. Neither the Court nor respondent disputes that peti-
tioner made out a prima facie case. See anie, at 359. Even
assuming the prosecutor’s explanation in_rebuttal was ad-
vanced in good faith, the justification proffered was insuffi-
cient to dispel the existing inference of racial animus.

The prosecutor’s explanation was insufficient for three
reasons. First, the justifieation would inevitably result in
a disproportionate disqualification of Spanish-speaking veni-
repersons. An explanation that is “race neutral” on its face
is nonetheless unacceptable if it is merely a proxy for a

discriminatory practice. Seecond, the prosecutor’s concern

could easily have been accommodated by less drastic means.

As is the practice in many jurisdictions, the jury could have

been instructed that the official translation alone is evidence;
bilingual jurors could have been instructed to bring to the at-
tention of the judge any disagreements they might have with
the translation so that any disputes could be resolved by the
court. See, e. g., United States v. Perez, 668 F. 2d 654,
662663 (CA9 1981).2 Third, if the prosecutor’s concern was
valid and substantiated by the record, it would have sup-
ported a challenge for cause. The fact that the prosecutor
did not make any such challenge, see App. 9, should disqual-
ify him from advancing the concern as a justification for a pe-
remptory challenge.

Each of these reasons considered alone might not render
insufficient the prosecutor’s facially neutral explanation. In
combination, however, they persuade me that his explanation
should have been rejected as a matter of law. Accordingly, 1
respectfully dissent.

*An even more efifectwe solution would be to employ a translator, who
is the only person who hears the witness’ words and who simultaneously
translates them into English, thus permitting the jury to hear only the offi-
cial translation,
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Syllabus *

‘When Dallag County prosecutors used
peremptory strikes against 10 of the il
qualified black venire members during
jury selection for petitioner Miller-El's
capital murder trial, he objected, claiming
that the strikes were based on race and
could not be presumed legitimate since the
Distriet Attorney's Office had a history of
excluding blacks from criminal juries. The
trial court denied his request for ‘a new
jury, and his trial ended with a desth
gentence.  While his appeal wag pending,
this Court dee:ded in Batson v. Kentucky,
478 U.8. 79, 106 8.Ct. 1712, 90 L.Ed.2d 69,
that discrimination by a prosecutor in se-
lecting a defendant’s jury violated the
Fourteenth Amendment. On remand, the
trial court reviewsd the voir dire record,
heard prosecutor Macaluso's justifications

.- for the strikes that were not explained

duting voir divg, and found no showing

- that prospective black jurors were struck

beenuse of their race. The State Court of

. Criminal Appeals affirmed. Subsequently,

the Federal District Court denied Miller~
El federal habeas refief, and the Fifth
Circuit denied a certificate of appealability.
This Court reversed, finding that tha mer-
its of Miller-EVs Batson claim were, at
least, debatable by jurists of resson. Mil-
ler-El ©. Cockrell, 537 U.S. 322, 123 S.Ct.
1029, 164 L.Ed.2d 931. The Fifth Circuit
granted & certificate of appealability but
rejected Miller-El's Batson claim on I;ha
merits.

 Held: Miller-El is entitled to prevail
on his Batgon claim and, thus, entitled to
habeas relief. Pp. 2323-2340.

*The syllabus constitutes no part of the opinlon
of the Court but has been prepared by the
Reporter of Decisions for the convenience of

(8) “{TIhis Court consistently and re-
peatedly has reaffimed that raciel dis-
erimination by the State in jury selection
offends the Equal Protection Clause.”
Georgio v. McCollum, 506 U.S. 42, 44, 112
§,Ct. 2948, 120 L.Ed.2d 33. The rub has
been the practical difficulty of ferreting
out diserimination in selections discretion-
ary by nature and subject to a myriad of
legitimate influences. The Baison Court
held that a defendant can make out a
prima facle case of diseriminatory jury se- -
lection by “the totality of the ‘relevant
facts” about a prosecutor's conduct during
the defendant's own trial. 476 U.B, at 94,
106 8.Ct. 1712, Once that showing is
made,"the burden shifts to the State to
cotne forward with s neutral explanation,
id, at 97, 1068 S.Ct. 1712, and the trial
court must determine if the defendant has
ghown "purposeful discrimination,” id, at
98, 106 8.Ct. 1712, in light of "all relevant
circumstances,” id., at 98, 106 8.Ct. 1712,
Since this case is on review of a denial of
habeas relief under 28 U.S.C. § 2254, and
gince the Texas trial court's prior determi-
nation that the State's race-neutral expla-
nations were true is' s factual determina-
tion, Miller-E} may obtain refief only by
showing the trial court’s conclusion to be
“an’ unreasonable determination of the
facts in light of the evidence presented in
the State court proceeding,” § 2254(e)(1).
Pp. 2328-2825.

(b) The prosecutors used peremptory
strikes to exclude 91% of the eligible
bleck venire panelists, a disparity unlikely
to have been produced by happenstance,
Miller-El v Cockrell, 537 U.8, at 342,

128 S.Ct. 1029. More powerful then the

bare -statistics are side-by-side compari-
gons of some black venire panelists who
were struck and white ones who were

the reader. See United Stafes v. Détroit | Tim-
ber & Lumber Co., 200 U.S. 321, 337, 26 S.CL
282, 50 L.Ed. 499,

83




I —r—

125 SUPREME COURT REPORTER n

MILLER-EL v, DRETKE . - 2321

S Citen IZS SCI. 1311 (20!3.‘!)

;fﬂ*ﬁ

(¢) The prosecution Y hronder psb- t.o the ronbilacks who- received the graphic”
- +firns of practice Guring jury selection also.: deacriptinn Ambiva
support the case for-discrimination;. Texas. berq ere; also more ikely - to veceive the

aw permita;either side to shuffle the cards - graphitseript than norblack. ambivalent
 hearing panél member names to renrrange *.ones.  The:State's stteinpt at a race-neu-
theorder ‘ini:which. they- ara;quesﬁoned. : trnlwaﬁona!ization faila:to explain what th
Membmwaabad&m the.back; mayéscape; -
‘woir ive, for those; not: questionedby'the " prosecttors'; first: object;was: to use the.

-iend of each-week: are .dismissed: - ‘Here, ~graphic:acript'to.meke.a cage for excluding:

imed and accepbed befare 'Warren“"despite 4
of” ”‘-hex:aimilar yiews. Maca}i;sas explanation’

eighth jurur, the' tata: ﬁad used: }11 of it

e pli mpito challen 7 on black g
e sl;rong aimilauties and ‘gome - xpan;;m:;eigbez' S ges,{‘ - b

1ces hetween-IB:lly ‘Jean: Fields;:a ihat: ot Jeast 8-
i1 Who expressed; UNWRYER:
ing suppart for: thie death penalty but-was
atrmzk and’ sxmilarly aituated uunblacieju—
rors; but the differerices: séem: afar-from o

-number;of black; members:were sested: at.:valent :abotit; ithe: death penalty is more
.front ‘of :the panel at. the beginning:of! “persuasive’ than ‘the State's: -explanatlon,

the. second week. Tha third week;: they: . and the reasonsblé iiference is that race
qhufﬂed when'the first four members'were: , Waa ‘the majar cnnaiderat.i;m when the
black, placing them in.the hack. After:the - proseeution: chose: *to: follow: the graphic
”defanae reshuﬁied tha carda, and the blaek “seript, - The-sameis:true for, .another kind -

panel ,nppused I
“causg ‘the’ ‘proset
pmdent restt‘ninl:-"“

nt black panel mem- -

pmaeeutora did.« The explanation:that the

- theiprosegution shuffled;the cards;when'a:  black:panel:members.opposed to, or ambi- - .

gignifi icant, partieularly.  when. readmg

Fields's voir dird testimony in its:entires .

- ty. Upon that reading, Fields- shauid

bt

,n

.have ‘heen an ideal juror in the eyes ofa;
‘prosecutar seekmg -ieuth sentance, and:.
the prnsecutnrs’ expla timm f{mé the

déath if: rehabilit,ahnn wera pussahle,

‘ miacharacterization nEthis' bestlmnny canﬁ ‘
-~ hot reascmably%_' be: aceepbed when, Jthere

erldss brnther had: prmr convictiona da
~‘ndt: ereditable’ in. JHightzofits’ fmlurew
enquire about: the: matber. «The . prosecu—

" “tion's“yproffered: veasons - for' atrlkmg .Toe

“Warren; ‘anothei® ‘blaek- venireman, ‘are”
comparably:unlikely, - The . fact™that ‘the -
_reason-for- stiking: ‘him; «that et olight
death was an:gasy.way ‘out and defan-
:darits should:be made to: suffer | more, also
apphed to:nonbladik” pangl’. members who,
werea geleeted id-evidence. of? pretext. 'I‘he

suggestion of pretext:is inot, mnreover, )

mitigated by Macaluso's explanatiun -thit -
Wan'en was struck. when the State could:
afford: t0' be-lHueral in -usihg ‘ita 10 rec
‘miining> peremptory ch: ‘challenges. Were...
that tha explanatiun f{}r at.rlking Warren

y-atage
lenge a comparabie Venireman, Warren.
' Tli Fﬁh Gircmt's subsl:itutgd reasan for

“rdr and reqmres the judge tu asgess the
evidence, but it does nut dnes noﬁ call for
i mere.exercige in: thinldng up,,‘any T8~
tional basis, - Because's. prosecutdr is re-
"sponsible: - “for the ‘teason. he ‘gave, 4
‘Fifth: Clreuit's mibatitution of a reason: for-
‘excluding Watren does’ noi;hing to aatisfy

‘the  prosecutors’ biirden<of” stating aras

“elally” neutral -explanation. for - their own
actions: Cumparing Warren's-strike with:.
‘the ireatment of ‘panel ‘membera with.

similir Views sipports”a,conclugion thit ..

Tace was:significant in:: determin%ng' wha:.
"Wt cha}}anged :and: who- was not Pp.,
2325—2332 ,,,,,, S .

: B 0
nii.y mﬁ‘gtve the reasonlfur ‘at.nldng a ju—

: enire panel mambers

befure asking abous'the ndividual's feel-

subjec!: but iged a script
i the deaﬁh penalt.y

ambivalence ahuut ‘tha- death‘ pennlty, an“d
. tha State'a thtgen expiaxmtian fatled:for: -
four aut of the eight black panel members:

‘I 7 who- regetved it: “two ‘received it after:.

- cearly stating thelr. -oppoaition to’ the:
~death..penally and ‘two- Teceived it even

athough ‘theys unambiguous]y favored that-©
-penalty;.- The: Btate's, explanation misges
i, the markd’our out.of, ﬁve times with regard-

.
SRCEE

- anked:all. b ek pane_l nembers opposed to,”

”vinclng ‘eviderice tha ‘"?tha Bi;ata court’s no-

off di&parate quastioning. ‘The prosecutors

8. exi)reséed slmila:: views. The ﬁna! body of
“evidence cnnﬁrming the. cnnclusinn ligre is
that the Dallds County District Atturney 8 .

Dt‘ﬁce haél for dacades, folinwed a spemi' o

»se}ectian manua] that included ramal_ster—

eotypes. Pp 2332—2839

“dierimination finding :was wrong is-as un-
- supportable “asi the " 'dismissive. and.
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able to prosecutors secking the death pen-
alty. The prosecutors’ chosen race-neutral
reasons for the strikes do not hold up and
are go far at odds with the evidence: thut
pretext is the fair conclugion. The selec-
tion process was replete with eyidence that
prosecutors were selecting and rejecting
potential jurors because of race. And the
prosecutors tock their cues from a manual
on jury selection with an emphasis on race.
It blinks reality to deny that the State
struck Fields and Warren because they
ware black. The facts correlate té nothing
as well as to race, The state court'’s eon-

trary conclusion was unreasonable as well

as erroneous. Pp, 2339-2340.
361 F.8d 849, reversed and remanded.

SOUTER, J,, délivered the opinion of
the Court, in which STEVENS,

'(’CONNOR, KENNEDY, GINSBURG,

and BREYER, JJ,, joined. BREYER, J,,
filed a concwrring opinion, THOMAS, J.,
filed a dissenting opinion, in which
REHNQUIST, G. J., and SCALIA, J.,
joined. i

_Seth P. Wuxman, Washington, DG, for
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Gena Bunn, Austin, TX, for Respondent.
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Justice SOUTER delivered the upm:on
of the Court,

Two years ago, we ordered that a certlfi-
cate of sppealability, under 28 U.S.C.
§ 2263(c), be issued to habeas petitioner
Miller-E), affording review of the District
Court's rejection of the claim that prosecn-
tors in his capital murder tiial made per-
emptory strikes of potential jurors based
on race. Today we find Miller-El entitled
to pravail on that c]a!m and order relief
under § 2254 ’

I

In the course of robbing & Holiday Tnn
in Dallas; Texas in late 1985, Miller—El and
his accomplices bound and gagged two ho-
tel employees, whom Miller-E! then shet,
kifling one and severely injuring the other.
Durmg jury selection in’ Miller-El's trial
for capital murder, prosecubnrs used per-
emptory strikes against 10 qualified black
venire members. Miller-El objected that
the strikes were based en race and could
not be presumed legitimate, given a histo-
1y of excluding black members from crimi-
nul jurigs by the Dallas County District

Attorney's. Office, The trial court received-

evidence of the practice alleged but found

“gystematic exclusion of blacks as a
matter of policy” by that office, App. 882
883, and therefore no entitlement to relief
under Swain . Alabamae, 380 U.B. 202, 85
S.Ct. 824, 18 L.Ed.2d 769 (1965), the case
then defining and marking the lim!fs of
velief from racially biased jury select_,lun
The coirt denied Miller-Ef's request to
pick a new jury, and the trial ended with
his death sentence for capital murder.

‘While an appeal was pending, this Court
decided Batson v, Kentucky, 476 U.8. 75,

106 S.Ct 1712, 90 L.Ed.2d .69 (1986),

which replaced Swain's threshold require-
ment to prove systemic discrimination un-
der a Fourteenth Amendment jury claim,
with the rule that discrimination by the

1
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prosecutor in selecting the defendant's

jury sufficed to establish the esnetitutional:

violation. The Texas Court of Criminal
Appeals then remanded the matter to the
trial court to determine whether Miller-El
could show that prosecutors in his case
peremptorily struck prospective black ju-
rors because of race. Miller-EL v. State,
n48 S.W.2d 459 (1988).

". The trial court found no such demon-

stration. After reviewing the wvoir dire
record of the explanations given for some
of the challenged strikes, and after hearing
ong of the prosecutors, Paul Macaluso,

’ gfve his justification for those previously

unexplainad, the. trial court accepted the
stated race-neutral reasons for the strikes,
which the judge called “completely credi-
ble [and] sufficient” as the grounds for a

ﬁndmg of “no purpusefui diserimination.”

Findings of Fact and Conclugions of Law
Upon Remand from the Court of Criminal
Appesls in State v. Miller-E}, No, 8668~
NL “(6th Crim, Dist. Ct., Dallas County,
Tex., Jan 18, 1989), pp. 6-6, App. 928-929,
The ‘Cm:rt of Criminal Appeals affirmed,
sta_lging it found “ample: support” in the
voir dive record for the raca-neutral expla-
‘hations offered by prosecutors for the per-
emptory strikes. Miller-El v. Stute, No,

| 60,677 (Sept. 16, 1992) (per curiam), p. 2,

App. 931.

Miller-E! then sought habeas rehef uti-
der 28 U.S.C. § 2264, again pressing his
Buatson claim, among others not now be-
fore us, The District Court denied relief,
Miller-El v. Johnson, Civil No. 3:96-CV-
1892-H, 2000 WL 724534 (N.D.Tex,, June
&, 2000), App. 987, and the Court of ‘Ap-
peals for the Fifth Circuit precluded ap-
peal by denying a certificate of appealabili-

ty, Miller-El v. Johnson, 261 F.3d 446

(2001). We granted certiorari to consider
whether Miller-El was -entitled to:review
om the Batson claim, Miller-El v. Cockrell,
584 U8, 1122, 122 8.Ct. 981, 161 L.Ed.2d

963 (2002), and reversed the Court of Ap-
peals, After examining the record of Mil-
ler=El's: extensive evidence of -purposeful
discrimination by the Dallas County Dis-
trict- Attorney's Office before and during
his trial, we found an appeal was in order,
since the merits of the Batson claim were,
at the least, debatable by jurists of reason.
Miller-El v. Cockrell, 537 U.8. 322, 123
8.Ct. 1029, 164 1. Ed.2d 931 (2003). After
granting & certificate of appealability, the
Fifth Clreuit rejected Miller-El's Butson
claim on the merits, 861 F.3d 849 (2004).
‘We again granted certiorarl, 542 U.S, 936,
124 8.Ct. 2008, 169 L. Ed.2d 811 (2004), and
again we reverse.

I

A

“It is well known that prejudices often
exist against particular classes in the com-
munity, which eway the judgment of ju-
rors, and which, therefore, operate in some
cages to d_eny to persons of those classes
the full enjoyment of that protection which
others enjoy.” Strauder v. West Virginia,
100 U.8. 808, 809, 26 L.Ed. 664 (1880); ses
also Batson v. Kentucky, supra; at 86, 106
8.Ct. 1712, Defendants -are harmed, of
course, when racial diserimination in jury
selection compromises the right of trial by
impartial jury, Strauder v West Virginia,
gupra, at 308, but racial ininorities are
harmed more gerierally, for prosecutors
drawing racial lings in picling jurles estab-
lish “state-sponsored group sterectypes
rooted in, and reflective of, historical prej-
udice,” J.E.B; v, Alabama ex rel. T, B, 511
U.S8. 127, 128, 114 8, Ct. 1419, 128 L. Ed 2d
89 (1994},

{11 Nor is the harm eonfined to minori-
ties, When the government's choice of
jurorg is tainted with racial bias, that
“overt wrong ... casts doubt over the
obligation of the parties, .the jury, and

>

0]




: "f',;“'. 239 F H
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499" U8, 400 412111 S.Ct. 184,118, operation: .of, rrational. but, trial-related:
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: mine:if the: defandant has: establishied put- _ blé; as we's

"LEd2d 4117 (1991) Tliat ‘i, the -very

. int;egnty ‘of the covrts fs jeopardized when; -

S 'y prosecutm-s ﬁiscriminatmn “Invites cyni-
© - cism’respecting the fury’s’ neutrality,” id,

"4t 412, ‘111 S.Ct,1364; and underm!ne«ﬁ,
“ " piiblie ¢onfidence 'in ‘adjudication,: Georgin
iy, Mol 506 TULS 42,49, 112 8,Ct.

© '2348,120'L.Ed.2d;88:(1002); - Edmonson v,
 Leasville Concrete Co., 500°U.S. 614, 628,

© 111 8.0t 2077, 114 L.Fd.2d .660 (1991);:

. Baison.v. Kaﬂtuaky, supra, ‘ab 87;}06 3.Ct.
1712, Bo,“flor,more than a. contury; this -
o Court cnnaistently an_d repeauaﬂly has re-

aupru, it "§08; 310 “Nor"
i, 204 U.S.: 587, 596, b5 S.Ct,

© 679 19°LE, 1074 (1936); Stvain v. Ala-

: "ba.ma, Supre, ot 223-224; 85 S.Ct, 824;
( _.Batscmu K“mtucm supm, at 84‘ 106 S.Ct,

The ruh has been the practlca} dlfﬁcull;y

suspicions. and;antagnnisms, it would: dp-
- pear;that;the purposes. of the. perempmry
-challenge fwere] being perverteﬁ " Id, et
223«224.8580!:.824 I

k3

"'[2-4Y" Swein's demand to! make ‘out a
continuity-“of ‘diserimination: over time,
"hawaver, - hirned out to; be difficult to ‘the
point of unworkable; anddn Batson v. Ken-
tucky, we. recognized that’ thia requu'ement

mune, frum consﬁtutwnal scruiin " 3!76- "
. U8, at’92-93,106" 8,08 1712, By Bat-_
son'S’ day, the law: implementing: equai pro-

* “tectjon ‘élgewhere: Had: evolved into ‘less
discourapiny -gtandarids: for, “asseusing a
claim of purposeful’ ‘diderimination; id., st
98, 108 8,0t 1712 (citing, a4, Washmton
'umDams, 426,718,229, 98 S.Ct. 2640,?48'

v, Melropolitan. -Housing
. 420 US. 262, 97 806 666, 60
' LEd2d 450" (1977)), and” 'we accordingly

I

: ) ;Swamis wide net the nat was nut entire]y

4 '.'-alhv.edE fucua cama with a, Weaknem nf ita_ :

Swain, ‘Sc‘r'n'a* gtated’ -i'easana' are. falae,
and: althaugh some false Teasons are shuwn at 881, 128:8,0t,-1020. “The prosseutors

‘Faise dn. inferancé of: purposefui discrimi-

LiTBd.2d 597.176), and Arlington. Héights “nation. 476'US,, at' 95-97, 106 8061712,

MILLER-EL v. DRETKE  ~ 2325
© o Cliess 125:8,C6. 2317 (2005) L -

o {nternal: quobation marks omitted), “The and: . cenwn}:ing ev1dence.” § 2254(0.){1}.
* itrial‘cotirt then will-have the duty to deter- ‘The standard i démanding but not insatis-

iithe: last tirue thm cage wag

‘poseful disi'rimination.” IcL, aat 98, 106v here, "[d]efefénce does:.niot by, definition

8,0t 1’?‘12” ~preclude: relief” leMEl v, Cackwll,‘

- [5]; Althoughuthe mwe from Swain to . 537 U 8, 8t 34{) 123 8. Gt 1029

e "III%‘: ST
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T - T
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- gy o Indiyid. IL’I] The numbars deacnbing the pxusn-

" h]e. th q£ _2(;_ black: mgmbe;-s of thga 108~
‘ :f'pgi:_sun 'lve'xjh‘e pgnel "ft}r 'Mﬁlei' Ei'a tidal,

Bt o alge: of y'agreement, 10: wme per-
"“mpmriiy‘atruck by:the: prosecution. Id.,

© - used theh* ‘peremptory atrikes. tolexclude
: ourt ,;“;'y Tot: o '01% ofithe, eiigibia Afr:can—Amex {ean, veni-
_d='the caae af. ‘hahd. "Hence “resmembers ... Happenstance i unlikely

i pmducathis dispa.rity." Id.,. nt dd2, 123
°S Ct.. 1029 o

[8] Mﬁre powerful than these bare sta-.
tistics, hawmer, ard mrle-‘b side e eampati--
B V gons of some. black venirs ‘panalisis who
' were, struck and, white panelists allowed to

“This, caseomea. o-us. on Teview of 2, serve. " If 4 prosecutor's proffered renson

‘ -_-nf t‘erret.mgiogt‘. discriminntionin selecuans }}ﬂld f:hat a defe “d“.“"- “"“ld m“ke oiit a

denial ‘of ;hibeas relief ‘sought: under 28 . .
8.6 § 2254, +following the-Texas .trial,.
. court’s prios determination gf fact: thit the:
Stata’a ‘rece-neutral exp]anations Wwerd.

for: strildng a-black:panelist applies just as
vl toans otherwise-gimilar nonblack who -
is; permitt.ed to serve; thit is evidence |

~tending:to prove, purposeful discummatmn
“true, see Purkett: o, Elem, 514 US. 766, - to-be: cansidered st Batson's. third stop.

?}?3&’2&5 St {;i?;;:];&hf;f:c:g‘i S‘f:?: “Cf: Rieves % -Sanderson. Plumbing Prod-
+ af B

:“2 - 106 S.Ct.1'712 ﬂctﬂ,._. m‘., 530 Ui8; 1183, 147, 120 8.Ct
[6] Under~the: Anhterrorism and-Ef- .ment . disenminat.iun - CHAOE, “[p]ranf that-
: A.'Zfective Death Eepa!ty Act_: of‘laﬂﬁ ‘Miller-- the, defendant’s. explanation isunworthy of -

o Je gitlmate inﬂuences. whah- 1ect10n by ‘i;ha"‘ﬁntaiity of "the relevant
. ever the race of the indmdnals on. the faﬁtﬁ" “abotit a Pmﬂeﬂlbﬂl"ﬂ Cﬂﬂdmt during
: 3 Ll

_ "Once ‘the &éfendnnt makas & prima facxe
ahowing, the” ‘pirden’ shifts' to’the. State to
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T =~;presarving each siﬁes Mstm:ical prerega- for challenging . .. jurors™within an argu-

105 (2000) (m omploy- -

o %

-

tive to’ make a perempmry ‘gtrike or chal- ably, targeted elass. Id, at'97, 106 S Ct.

lenge, ‘the” very nature of which is“tradi-,
tmnally Ingittiout” A redson’ Btabed " idat.

:220 “86°8.Ct: 824, “The Swain. Court:tiied
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protection. by presuming the legitimacy of
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~1712:; Although: thera imay.be “any num- .
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qand: reasonabiy :epecifie explanation of his

*longstanding patt.em of “diserimination; = 1egitimnte ‘réasons:for. exercising the/chal-

when “in case after case, whatever the el

lenglé]” “Id., at'88, n.'20; 106 scmm W

credence is simply. one form of cireuinstan-

* ifTexasn’ conclusion to be “in. -unreasonable: : ‘tial evidence that i probative of intention-
- determingtion of the: facts In: light at the " al diacnmhmtion, end it may be quite pers
«:evifence; prasent,ed n the State court:pro-  suasive"); While ‘we. did not develop a
ceeding." 28 USG § 2254(d}(2) Thua:-

-»cumparatlye Juror. ana!ysxs last time, we
‘ :/did:note that the; prasecution s.reasons for -
1 ﬁa auund un}eaa Miliev—El rehuts exerciging:” perempberyz -strikes against

the "presumption of currectness by ciear snme - black’. panel membiers appeared. -
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oqually on point as te some white jurors
who served. Miller—El v. Cockvell, supra,
at 343, 123 8.Ct. 1020.! The details of two

panel member comparisons bear this out.?

The prosecution used its second peremp-
tory strike to exclude Billy Jean Fields, a
black man who expressed unwavering sup-
port for the death penalty. On the gues-
tionnaire filled out by all panel members
before individual examination en the stand,
Iields said that he believed in capital pun-
. ishment, Joint Lodging 14, and during
guestioning he disclosed his belief that the
State acts on God's behalf when it imposes
the death penalty. “Therefore, if the State

exacts death, then that's what it should

be App, 174, He testified that he had
no religious or philosophical reservations
about the death penalty and that the death
penalty deterred crime. Id, at 174-175.
He -twice averred, without apparent hesi-
tation, that he could sit on Miller-El's jury
and make a decision to impose this penal-
ty. Id, at176-177,

1. While many of these explanations: were of-
fered contemporaneously, “the state trial
tourt had no occasion te judge the credibility
of these explanations at that time because our
equal protection jurisprudence then, dictated
by Swain, did not requive it”  Miller-El v.
Cockrell, 537 U.S., at 343, 123 S.Ct. 1029.
Other evidence 'was presented in the Batson v.
Kentucky, 476 U.S, 79, 106 5.Ct. 1712, 90

L.Ed.2d 69 {1986), hearing, but this was of-

fered two years after trial and “was subject to
the usual risks of imprecision and distortlon
from the passage of Ume." 537 U5, at 343,
123 §,Ct, 1029, -

2. The dissent contends that comparisons of
black and nonblack venire panelists, along
with Miller~El's arguments about the prose-
cution's disparate questloning of black and
nonblack panelists and its use of jury shuffles,
are not properly before this Court, not having
been “put before the Texas cours.” Post, at
2347 (opinion of THOMAS, 1.). ‘But the dis
sent conflates the difference between evidence
that must be presented to the state couris to

125 SUPREME COURT REPORTER

Although at one point in the questioning,
Fields indicated that the possibility of re-
habilitation might be relevant to the likeli-
hood that & defendant would commit future
acts of violence, id., at 183, he responded
to ensuing questions by saying that al-
though he believed anyone could be reha-
bilitated, this belief would not stand in the
way of a decision to impose the death
penalty:

“iBlased on what you [the prosecutor]

said as far as the crime goes, there are

only two things that could be rendered,
death or life in prison, If for spme
reason the testimony didn't warrant
death, then life imprisonment would give
an individual an opportunity to rehabili-
tate. But, you know, you gaid that the
jurors didn't have the opportunity te
make a personal decision in the matter
with reference to what I thought or felt,

but it was just based on the questions

according to the way the law has been
handed down." [Id, at 186 (alteration
omitted).

be considered by federal courts in habens
proceedings and theories about that evidence.
See 28 U.S.C. § 2254(d)(2) {state court fact-
finding must be assessed "in light of the evi-
dence presented in the State court proceed-
ing"); Miller-El v. Cockrell, 537 U.S. 322,

348, 123 S.Ct. 1029, 154 L.Ed.2d 931 (2003)

(habeas petitioner must show unreasonability
“in light of the record before the {state]
court''), There can be no question that the
transcript of voir dire, recording the evidence
on which Miller-E| bases his arguments and
on which we base our yesult, was before the
state courts, nor does the dissent contend that
Miller-El did not “fairly presen[t]” his Batson
claim ta the state conrts. Picard . Connor,
404 U.S. 270, 275, 92 S.Ct, 509;-30 L.Ed.2d
438 (1971).

Only us to-the juror questionnalres and
information cards is there question about
what was before the tate courts, Unlike the
dissent, see post, at 2349, we reach ro deci-
-sion about whether the limitation on evidence
in § 2254{d)(2) is waiveable, See mfm, at
2334-2335,n. 15, .

MILLER~EL v. DRETKE
Clte sa 125 5O, 2317 (2008

Fields also noted on his guestionnaire
that his brother had a criminal history.
Joint Lodging 13. During questioning, the
prosecition went into this, too:

“QG Could you tell me a little bit about

that?" ‘

"A He was arrested and convicted on

[a] number of occasions for possession of

a controlied substance.”

“Q Was that here in Dallzs?”

“A Yes"

"Q Was he involved in any trials or

_anything like that?"

“A T suppose of sorts. I don't really

know too much about it”

] Wgs he ever convicted?”

“A  Yesh, he served time.”

“Q Do you feel that that ‘would in any

way Interfere with your service on this

jury at all?

“A Ne." App.-190.

Fields was struck peremptorily by the
prosecution, with prosecutor James Nelson
offering a race-neutral reason:

““Wle ... have' concern with reference

to some of his statements as to the

death penaity in that he ‘snid that he
" could only give death if he thought a
person could not be rehabilitated and he
lgter made the comment that any person

-could be rehabilitated if they find God or

sre introduced to God and the fact that

we have a concern that his religious
feelings may affect his jury service in

this case. Id, at 197 (alberaticm omit- .

ted).

Thua, Nelson. simply mischaracterized
Fields's testimony. He represented that
Fields said he would not vote for death if

‘rehabilitation was possible, whereas Fields

3. .Hearn could give the death penalty for mur-
der if the defendant had committed a prior
offense of robbery, in which case she would
judge “according to the situation,” App. 430,

() osm

unequivocally stated that he could impose
the death pensity regardless of the, possi-
bility of rehabilitation, Perhaps Nelson
misunderstood, but unless he had an ulte-
rior reason for keeping Fields off the jury
we think he would have proceeded differ-

‘ently, - In light of Fields's outspoken sup-

port for the death penalty, we expect the
prosecutor would have cleared up, any mis-
understanding by asldng further questions
before getting to the point of exercising a
strike,

" Tf, indeed, Fields's thoughts on rehabil‘i-
tation did make the proseeutor uneasy, he
should have worried sbout & number of
white panel Inembers he accepted with no
evident reservations, Sandra Hearn said
that she believed in the death penalty “if a
criminal cannot be rehabilitated and con—
tinues to commit the same type of crime.”
Id, st 429 Hesrn went so far as to
expresa doubt that st the penalty phase of
8 capital case she could conclude that a
convictéd murderer “would probably com-
mit some criminal acts of violence in the
future.”” Id., at 440. “Peopie change,” she
said, making it hard to mssess the risk of
someone’s future dangerousness. “[The.
avidence would have to be awful strong.”
Ibid. But the prosécution did not respond
to Hegrn the way it did to Fields, and
without delving into her views about reha-
bilitation with any further question, it
raised no objection to her aerving on'the
jury. White panelist Mary Witt said she
would take the possibility of rehabilitation
into account in deciding at the penslty
phase of the trial about a defendant’s prob-
nbility of future dangerousness, 6 Record
of Voir Dirs 2433 (hereinafter Record), but
the prosecutors asked her no further gues-
tion about her views on reformation, and

and she thought the death penally might be
appmpnate for offenses llke “Telxtreme ch:ld
abuse,” ibid. Lo

|
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than be in prison for the rest of your life.”
Id, at 372. Troy Woods, the one black
panelist to serve as juror, said that capital
punishment “is too easy. I think that’s a
quick refief . ... I feel like (hard labor is]
more of a punishment than putting them to
sleep.” Jid., at 408. BSandra Jenkins,
whom the State accepted (but who was
then. struck by the defense) testified that
she thought “a hersher treatment is-life
imprizonment with no parole.” Id, at 542,
Leta Girard, accepted by the State (but
also struck by the defense) gave her opin-
lon that “living sometimes i= a worse—is
worse to me than dying would be.” Id, at
24, The fact that Macaluso’s reason also
appled to these other panel members,
‘mosgt of them white, none of them struck
is evidence of pretext.

The snggestion of pretext is not, more-
over, mitigated much by Maceluso’s expla-
nition that Warren was struck when the
State had 10 peremptory challenges left
and could afford to be liberal in using
them. Id, at 908, - If that were the expla-
nation for striking Warren and later ac-
cepting panel members who thought death
would be too easy, the prosecutors should
have struck Sandra Jenldns, whom they
examined and accepted before Warren.
Indeed, the disparate treatment is the
mere remarkable for the. fact that the
prosecutors repeatedly questioned Warren
on his capacity and willingness to impose a
sentence of death and elicited statements
. of ‘his ability to do so if the evidence
supported that result and the answer o
each special question was yes, id., at 202.2,
202.3, 205, 207, whareas the record before

7. Each of them was black and each was per-
emptorily struck by the State after Woods's
acceptance. 1t is unclear whether the prose-
cutors knew they were black prior to the voir
dire questioning on the stand, though there Is
some Indication that they did: prosecutors
noted the race of each panelist on all of the
juror cards, Miller-Ef v, Cockrell, 537 U.S., at
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us discloses no attempt to determine
whether Jenkins would be able to vote for
death in spite of her view that it was easy
on the convict, id, at 98, 106 S.Ct. 1712
Yet the prosecutors accepted the white
panel member Jenkins and struck the
black venireman Warren.

Macaluso’s explanation that the prosecu-
tors, grew more sparing with peremptory
challenges as the jury selection wore on
does, however, weaken any suggestion that
the, State’s acceptance of Woods, the one
black juror, shows that race was not in
play. Woods was the eighth juror, quali-
fied in the fifth week of jury selection.
Joint Lodging 126. When the State ac-
cepted him, 11 of its 15 peremptory striles
were gone, 7 of them used to strike black
panel members. Id, at 187, 106 8.Ct.
1712, The juror questionnaires show that
at least three members of the venire panel
yet to be gquestioned on the stand were
opposed to capita! punishment, Janice
Mackey, id, at 98, 106 8.Ct. 1712; Paul
Bailey, id,, at 98, 106 8.Ct. 1712; and Anna
Keaton, id., at 98, 106 S.Ct. 17127 With at
least three remaining panel mémbers high-
1y undesirable to the State, the prosecutors
had to exercise prudent restraint in using
strikes. This late-stage decision to accept
a black panel member willing to impose &
death genience does not, therefore, neu-
tralize the early-stage decision to challenge
a eomparable venireman, Warren. - In fact,
if the prosecutors were poing to accept any
black juror to obscure the otherwise con-
gistent pattern. of oppesition to seating
one, the time to do so was. getting late®

347, 123 8.Ct. 1029, even lor those panelists
who were never questioned individually be-
cause the week ended before it was thelr turn.

8. Nor is pretextual indication mitigated by

Macaluse's further reason that Warren had a
brotherin-law convicted of & crime having o
do with food stamps for which he had to
make restitution. App. 910. Macaluso never

MILLER-EL v. DRETKE iwﬁ S 233
Clie ns 125 §.Ct, 2317 (2003}

The Cowt of Appeals pretermitted
these difficulties by stating that the prose-
cution’s reason for striking Warren was a
more general ambivalence about the penal-
ty and hig abiity to impose it, 361 F.3d, at
866-867 {and the dissent presses that ex-
plapation here, post, at 2851-2353). But
this rationalization was erroneous as a
matter of fact and as -a matter of law.

. As to fact, Macaluso said nothing about
any general amhbivalence, He gimply al-
luded to the possibility that Warren might
think the death penalty too easy on some
defendants, saying nothing about Warren's
ability to impose the penalty when it ap-
peared to be warranted.’ On the contrary,
though Warren had indeed questioned the
extent to which the death penalty served a
purpose in soclety, App. 205, he explained
his position in response to the very next

questioned Warren about his errant relative at

all; as with Fields's brother, the failure to ask
undermines the persuasiveness of the claimed
concern. And Warren's brother’s criminal
history was comparpble to those of relatives
of other pancl members not struck by prose-
clitors. Cheryl Davis's husband had been

convicted of theft and recelved seven years' .

probation, Id, at 695-696. Chatta Nix's
brother was Involved in white-collar fraud.
Id., at 613-614. Noad Vickery's sister served
time in a penitentiary several ‘decades ago.
Id., at 240-241,

9. But even if Macaluso actually had explained
that he exercised the strike because Warren
was diffident about imposing death, it would
have been hard io square that explanation
with the prosecution’s tolerance for a number
-of ambivalent white panel members. Juror
Marie Mazza, for example, admitted some
concérn about what her assoclates might
think of her if she sat on a jury that called for
the death peralty. Id., at 354-355, 123 §.Ct.
1029. Ronald Salsini, accepted by the prose-

" cution but then struck by the defense, worred
that if he gave the death penalty he might
have a "problem” in the future with having
done so. Id, at 593. Witt, another panel
member accepted by the State but struck by
the defense, said she did not know if she
could give that sentence. 6 Record 2423,

question: it was not any gqualm about im-
posing what society generally -deems its
harshest-punishment, but his voncern that
the death penalty might not be severe
enough, ibid When Warren was asked
whether he could impose the death penalty
he said he thought he could; when told
that answering yes to the sperial issue
questions would be tantamount to voting
for death he smid he could give yes an-
swers if the evidence supported them, Id,
at 20%7.1°

[9-111 As for law, the rule in Batson
provides an opportunity to the prosecutor
to give the reason for striking the juror,
and it requires the judge to assess the
plausibility of that reason in light of afl
evidence with a bearing on it. 476 U.8,, at
96-97, 106 8.Ct. 1712; Miller-Fl v. Cotk-

10. The Court of Appeals alzo found ambiva-
lence n Warren's statement, when asked how
he felt generally abeut the death penalty,
that, "there are some cases where 1 would
agree, you know, and there sre others that 1
don't." App. 202.2 {quoted in 361 F.3d 849,
B57 (C.A.5 2004)). But a look at-Warren's -
next answers shows what he meant. The
_soris of cases where he would impose it were
those where “maybe things happen that
could have been avoided," such as where
there is a choice not 1o kill, but he would not
impose it for killing "in selfl-Jdefense some-
times.” App. 202.2-202.3. Where the death
penalty is sought for murder committed at
the same time as another felony, Warren
thought that it "depénds on the case and the
circumstances invelved at the time.” JId., at
204. None of these responses is exceptiona-
ble. A number of venire members not struck
by the State, incituding some seated on the
jury, offered some version of the uncontrover-
stal, and responsible, view that imposition of
the death penalty ought to depend on the cir-
cumstances. See Joint Lodging 176 {(Marie
Mazza, a seated jurork; id., at 223 (Filemon
Zablan, & seated juror); App. 548 (Colleen

.Moses, struck by the defense); id, at 618~
(Mary Witt, struck by the defense); 11-(B) e
Record 44554456 (Max 0'Dell, struck by the

defense). )
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el 53T.U S, at 339, 128 06 1029, Tois

trug:that peremptories: are-often: the sub-,

' jects-of Instinet;Batson w: Kentucky, 476:

-~ 1.8, at<106,-106-8.Ct. 1712 (Marshall;:J.,

. 'iconcurriﬂg); and it can sometimes’be hard -
* ‘to. say “what!‘thereason fs.~

“But when-

. - Ullegitimate ‘grotinds like race dre:in issue, -

a proaacutor gimply has’got to state’his-

", "ressona as’ best he can and’stand or fall on”
" 'tha:plausibility-of the-reasons he gives..-A.-

.- ‘Butson challerige: does not call;for & mere
v gXeieine in’ th:n}ung up any: fatiohal basis,-

8152 the stabeﬂ reason does nub hold np, cits;

eAlsE): a tmal judge, o an appaala court,

s caniinbging: areagon’that might: not have

been shown up as false The Court of:

e .Appealss andthe. dissent’s sibstitution’of
- 8 TRARON, fm' eliminatmg Warren does noth-
ling to. satisfy: the: ‘prosecubars' burden:of. .

7 stating’'a raciilly nentral exp!anatiun far
‘ their owh actions, -

The whole: of :the voir die teatimnny
Bub_]ect to: consideration cagtathe prosecu-

“ on'a reastmﬂ for striking Warren in an”

: implausible light

o “however. ‘Bdwin, Rand said

Comparing, his strike
with-the treatment.of panel members who

‘_‘expraaaed mmilar vzews suppmta 3 conclu-

There were ci}aer blank members of the

venlre struck” purpenediy becnuse of some.

smbivalénce, aboit the déauth penniiy or their
capacity to impose. 1t;, who Miller-Bl: argues.
must actually “have;been struck because of
race, none ‘of tham having exprassed” any
.more. amblvalence. than white Jurors Mazz
--and Hearn, We, think these are; closer, calls

could Impose the ‘death: penalty,

" sald “right now I se¥ T'cah, but'tomorrow’l

.. might nbt." Agp. 265" (alizrations omiited), -

- Weyman' Kennedy' testified that'he could'im-~
.pose the death.penalty; but.on’his' question-
: naire and ‘valr dire, He’ wad -mare’specific,
saylng ‘thet' he ‘believed ‘in‘the’ death penaliy
" far mass murder, - Id,, ‘at- 317§ Jolnt Lodghig

A48 H{Arpiably’ Femandn Gutlerrez, accepted: ”
"""y the-prosecution; expressed & similar: vh:-Wa 12; The: praccduru Ia cunducted under 'I‘ex.

“itien ke offered as an example of a defendant. -
who merited the deathi penalty.a crimlnaily
jnsane” person who could not be rehabilitat-

izs"éii?nmﬁdn »,GOURT" REPORTER

‘but he'dlio

3
i

e

Tha ease.for diserimination goes beyond

~these. comparisons;to:include broader pat::
- teynia of practice during:the jury: selection;
“The-prosecution's: shuffling: of ithe venire

‘pane]; its"enquiry into. views: on-the desth

“ipenalty,its.questioning about, minimnm ac-

ceptable. sentences; .all indicate. decisions

‘probably. based: on; race,: Finally, the ag-

‘pearance;of; discmmmatjun is emﬁrmed by
-widely known. evidencaq of the- ganeral poﬁ--
Dfﬁce to exclude black; venﬁ‘e members
Trom jurlea at tha time MmeerPs jury
Was se!euted.

[12} fI‘he first: c!ae to the: presecumrs.
intentinns, distinet from ‘the: peramptury
chalkenges themaelves. 5 their ¥esort. dur-
ing oir dzre to. 8, procedure known i
Texes as the jury shui’ﬂe; In the State's
“eriminal practice, either side: may literally
reshuffle the eards _ bearlrig- panel mem-
bers! names, thus rearranging. the order i in
-which:members:of a venire:pane] are seat-
od and reached fur questianing." Once

ed. App. 777. But.perhaps pmaeculars look
Gutlerrez to. mean: this. only ps an example,)
Roderick Bozeman. stated: that he thought he
could.yote for the death .penalty but he didg't
really know.. - Iy, at: 145. :Finally, Carral
‘Hopgess,, expressed‘ uncertainty, whether she
.could-go through-with giving the death penal-
dy,-4d,,: ut 288-209; although she: later averred
that sha could, id.; at 302-304, *

"W do not decide whethcr thr.re were whikc
“iirors “Who - expressed: amblvelence just as
“mitich 8§ these black: membiers: of the venire
panei. “Thigte 1y no - niced o ¢ g0 Inio these

“instances, ‘forthe - prosecutots’ ‘treatment (of

‘Flelds.-and " Warren' supperts: stronger argu-
mems that Baison was violated:.

. Code;Crim,. Prac, Ann,, (ATt, 3511 {Vernon
- Supp.2004-2005),. Whtle that statute Ay
that the court clerk Is to condiict a shifflatbn

sinn that race waa signif'canl; in determin:
jing whﬂ was nhalkenged and-who,was m:t."

.. fense's shuffle until after. the new racml‘
cnmpusitian:was revealed rms§ & suspi- a
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the’ order:is: established,; the: panehm&m—

bera seated at the;back are likely:to eacape’

voir dire. altogether,. for-those not. ques-
tioned by the ‘end: of- the. week-.are dis-
missed:. Aswe_previnnaiy éxplained,

" the proseciution’s decidion to.seék a jury:
shiiffle when: n«predeminant number-of
Aﬁ'ienn-Americnm “were -seated in-the -
front of the panel; along with its. decigion::

.zt delay a;famal'fnbjectian to. the de-

past." Mtlf.ar—El ¥ Cack?'ell, sum‘a, at
R '346, IZBSCt 1029 2oL s

i 'Bﬁui'ﬂed the eards af. ‘the; b&
] first’ wgek ot -vorr “dire; Jthe

‘der. App. 1184134, At the begfiiningof
ithe: secnnd w:aek ‘when,a. number: of black:

, members; wera. seai.ed 4t the’ front of the.
) panel, ‘the: proaecution shuﬁﬂeda“ "2 Rae-..

blnck. “TPhe pmsecution shufﬂed .and these :
K ;Iﬂack janel ‘membiers ‘ended-up at .the.

back, ‘I‘hen the: defense shuffled and the:
' i ";nppeared nt.

33

T 'e'-
: “own shufﬂes *See, B App. 124.

#1358 OFithe-Hrsts lﬂ«panel membcrs before the .,,
prasecution: shuffled, 4-were black, OF the ©

~ second 10, 3 were bla::k. OF the third 10, 2
_were, black, and: anly 1" blacl: Was. amung lh
"last 10 piinel, rncmbers, 2 Rccord B37.

s ¢ 1 'i‘he Cusm ‘of Appeals declined to give -

R @;graphic scnpl; is gwen t.a 8 higher
propnrtinn of blncka than whites, this ds 7

ﬂed at the hegmnmg of the fuurl;h and fifth
weeks: of wodr dive;. ‘the: recard dees not
- reflect. the, panel’s .racial: compnmhun be-
fore. or-afterthose shufﬂas Id., at621-
622 9 Record 8585,

The -State notes in: its brief that thore
m:ght ‘he: racially neutral: ‘reasona:for shuf-
flmg the jm'y, Bmef for Reapundent 36-87,

k suapician of ”discriminat,nry int.enb from rig-

1ng to an mference.“ . _
= [13] The next bndy af awdenca that

thie State was trying to avoid:black jurors .
‘4s/the: contrasting “voir: dire.. .questions
-posed ‘respectively to” bldck: and- nonblacle
“panel ‘members;:on” two different: subjacts,

Firs!:. there’were. the prosecutors’ state-
“‘ments preceding" questions: about a. poten-

astin, general terms, -but. some fellowed
‘the;so=called. graphia script, deseribing the
method of axecution in rhetorical and olini-
cal det,aii It" i mtendeil, ‘Miller<Et con-. .
E.Xprasamn of: hesi-

Naled jury shuﬂ!es becanse “Miller-21 shuf- -

“fled:the; jury‘xl'ive ‘times and;the prosesutors -
f--'-.shuﬁir.-d the jury-only: twieei’ 361 Fad, at .
‘855, But-Millér-El's shuffles are Natly jyrele.
vant:ito theguestions whether:: prosecutors’
- - ‘shuffles revealed s, desircim exclude blacks, =
«(The Appeals: Court's statement was also Inac-
= glrates. “the: pmsecutiun shufﬂed ‘the' jury
=:hrea times ¥

- miich weight to° the ‘evidence of racially, mnti~ .

-tialiiirer's thought.s on:capital puriishment,
“:Some: of sthesesprefatory. statements were
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evidence that prosecutors more often
wanted blacks off the jury, absent soms
neutral and extenuating explanation.

As we pointed out last time, for 94% of
white“venire panel members, prosecutors
gave a bland description of the death pen-
alty before asking about the individusl's
feclings on the subject. Miller-El

Cockrell, 637 U.8., at 832, 123 B.Ct. 1029, -

The abstract account went something like
this:

“I fee! like. it {is] only fair that we tell
you our position in this.cage, The State
of Texas ... is actively seeking the
death penalty in this case for Thomas
Joe Miller-El. 'We anticipate that we
will be able to present to @ jury the
quantity and type of evidence necessary
te convict him of capital murder and the
quantity and type of evidence sufficient
to. allow a.jury to answer these three
questions over hers in the affirmative.
A yes answer to each of those questions
results in- an mutomatic death penalty
from Judge MeDowell.” - App. 564-566.

Only 6% of white venire panelists, but 53%
of’those who were black, heard a different
description of the death' penalty before

15. So far as we can tell from the voluminous
record before us, many of the juror question-

naires, along with juror information cards, °

were added to the hebess record afier the
filing of the petition in the District Court.
See -Supplemental Briefing on Batson/Swain
Claim Based on Previously Unavailable BEvi-
dence, Record in No. 00-10784(CAS), p.
2494, The State raised no obiection to re-
celpt of the supplemental material In the Dis-
trict Court or the Fifth Circuit, and in this
Cotirt the State has jolned with Miller-BE! in
proposing that we consider this material, by
providing additional coples in a joint lodging
{apparently as an alternative to & more costly
printing as part of the joint appendix), Nei-
ther party has referred to the provislon that
the reasonableness of the state.court deterimi-
nation be judged by the evidence before the
state court, 28 U.S,C, § 2254{d)(2), and it is
not clear to what extent the Todged matecial
expands upon what the state judge knew; the
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being asked their feelings about it, This i3
an example of the graphie script:

“T feel like you have a right to know
right up front what our position Is. Mr.
Kinne, Mr, Macatuso and myself, repre-
genting the people of Dallas County and
the state of Texas, are actively seeking
‘the death penalty for Thomas _Jue Mil-
ler-El .

"We dn that with the anticipation that,
when the death penalty is assessed, at
some point Mr, Thomes Joe Miller-El—
.the man sitting right down there—will

be taken to Huntsville and will be put on

death row and at some point taken to

the death house and placed on a gurney

and injected with a lethal substance untit

he i dead =s a resuit of the proceedings

that we have in this court on this case.

So that's basically our pogition going
_ into this thing.” . Id., at 672-573.

The State concedes ‘that this disparate
questioning did occur but argues that use
of the graphic sexipt turned not on & panel-
ist's race but on expressed ambivalence
sbout the death penslty in the preliminary
questionneire.”” Prosecutors were trying,

same judge presided over the wvoir dire, the
Swain hearing, and the Batson hearing, and
the jury questionnaires were subjects of refer-
ence at the voir dire. The last time this case
was here the State expressly relied on the
questionnaires for one of its arguments, Brief

" for Respondent in Miller-El v. Cockrell, O.T.
2002, No, 01-7662, p, 17, and although it
objected to the Court’s "consideration of some
other evlidence not before the state courts, id.,
at 28-29, it did not object either to guestion.
naires or juror cards, This time around, the
State again -relies on the jury questionnaires
for its argument that the prosecution’s dispe-
rate questioning was not based on race. We
have no occasion here to réach any queslion
about wilver under § 2254(d)(2).

It is worth noting that if we excluded the
lodged material in this case, the State's argu-
ments would fare even worse than they do.
The panel members’ cerds and answers to the

_ questjonnaires were the only items of infor-

MILLER~EL v. DRETKE ! ‘
" Cite a3 125 S.CL. 2317 (2005) Q 2335

the argument goes, to weed out noncom-

mittal or uncertain jurors, not black ju-
rars. And while some white venire mem-
bers. expressed opposition to the death
penalty on their questionnaires, they were
not read the graphic seript because their
feelings were already clear: The State
says that giving the graphic ampt to these

| panel members would only have antagon-

ized them. Brief for Respondent 27-32.

This argument, however, first advanced
in dissent when the case was last here,
Miller-EL v. Cockrell, supra, at 364-368,
123 8.Gt. 1029 (opinion of Tuomas, J.), and

Inter adopted by the State and the Court '

of Appeals, simply does not fit the facts.
Looking at the answerg on the guestion-

* mation that the prosecutors had about them,
other than their appearances, before reaching
“the point of choosing whether to employ the
graphic script; if we excluded consideration
of the questionnaires, the State would be left
with no basis even to argue extenuation of the
extreme racial disparity in the use of the
graphic script.

t6. We confine our analysis to these sources
because the questionnaires and any testimony
about thelr answers provided the only infor-
mation available to prosecutors about venire
members’ views on thé death penalty before
they decided whether io use the graphic
script,

17. The dissent has conducted a similar statis-
tical analysis that it contends supports the
State’s argument that the graphic script was

- used to expose the true feelings of Jurors who.
professed ambivalence about the death penal-
ty on their questionnaires. See post, at 2357
2360, A few examples suffice to show that
the dissent’s conclusiens rest ou characteriza-
tons of panel members’ questlonnaire re-
sponses that we consider implausible. In the
dissent’s analysis, for example, Keaton and
Mackey were ambivalent, despite Keaton’s

_questibenaire response that she did not be-

* lieve in the death penalty and felt it was not

for her to punish anyone, Joint Lodging 55,
and Mackey's response that “[tJhou shall [n)ot
kill,”" id., at 79. But we believe neither can be
fairly characterized as someone who might
turn gut to be a juror acceptable o the State

npires, and at voir dire testimony ex-
pressly discussing answers on the ques-
tionnaires,™ we find that black venire
members were more likely than nonblacks
to receive the graphic seript regardiess of
their expressions of certainty or ambiva-
lence—ahout the death pennlty, and -the
State’s chosen explanation for the graphic
script fails in the cases of four out of the
eig‘nt black panel members who received
itY " Two of them, Janice Mackey and
Anna Keaton, clearly stated opposition -to
the desth penalty but they received the
graphic script® while the black panel
members Wayman Kennedy and Jean-
nette Butler were unambiguously in fa-
vor ¥ but got the graphic description any-
dpnn 'puiﬁted qur.;stiuning. The dissent also
characterizes the questionnaires of Vivian
Sztybel, Filemon Zablan, and Dominick De-
sintse as revealing ambivalence. - But Szty-
bel’s questionnaire stated that she belleved in
the death penalty "[{}f a person is found gullty
of murder or other érime ... without a valid
defense” because "[t]hey may continue to do
this again and again.” Id, at 184. She also
reported that she had no moral, religious, or
personal belief that would prevent her from
imposing the "death penalty, Ibid. Zablan
stated on the questionnaire that he was able
to impose the death penaity and that he sup-
ported it “(1)f it's the law and if the crime fits
such punishment.” Id., at 223, Desinise re-
- poried in.voir dire that he had stated in the
questionnaire his opposition to the death pen-
alty. App. 573.

18, App. 728 (Mackey); id., at 769 (Keaton).

19, Kennedy said that he believed in the death
penalty but would apply it only in an extreme
case such as one involving multiple murders.
Joint Lodging 46. There is no ambivalence in
his questionnaire responses. Butler's ques-
tionnaire is not available, but she affirmed in
voir dire that she had said on her question-
naire that she belizved. in- the death penalty,
that she had no moral, religlous, or personal
beliefs that would prevent her from imposing
the death penalty, and that ‘she had reported
on her questionnaire that she "believe(d] in
the death penalty only when a crime has been
committed concerning a child such as beating
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amh!guauslr opposed 167 ut werd given.. injtaad ‘that e prosecutord’ first obfect’ aiapmta queationing, which,snight fairly  <mendatory, minimums jvas. employad by
“the‘graphigversion® . - yactorvisethe graphloseript thomill as Lyl gy : “{Thaprodecutors-askied: -«ong ofithe gameprodecutors who tried
i G States iplirported: mumla falls " cane, for- ekelnding bladk p,aneL AZ:“‘ - embiers: ofﬁm‘panal,howﬂnw & néntence'~ &a;maunt caze,. C?:qmgan v Stale, 784
* 7 agaln-if we 160k ‘only" th thie-trestment of: dppobed:to:ofambivalent aboiit the deattis. -+ 'thayfwoild conalder-timpoainig:for mirder, - SW2d 29, 81 ‘(Tex.CrimApp.1989)"
- pmbivalent? "Pﬂnal%mmubém. “ambivalent: *-penalty; thare ! amuch’ tightan,:ﬁt of faict} il ‘Maost: potential Hurordswere:first. told.that . Miller-KL Cocfmll, 637 U.S., ab 945,
Ay mlnck Individunla: having bean fidre lﬂuﬂy* ‘anl-explination 10f; the,’»:lo ;nopb’laclmt - Mekanta provididifor's Inlifium termof o S‘Uts?lﬂﬁﬁsc : |
“"{o petélve the graphic description than-ari-" whose- quiedtiannatres 2 mbhe- - five yiéars, bntsgine membefa:of the panel - -
O plalent ricnblacks; Thresmionbilack mern-; lence..ar” oppoattion 91111‘*30% raceivad) §' vere not, and it o panél. mémber- then " The Hlate: outmedea that the* manipu-
; ' “bara 6f the veénive indicated’ ambivalenoe:to:  ithe: gra;ﬂﬁc ﬁ-aatmanﬁ.‘& Biit.of:the’ aeveni G reteat o b it abitVe five: yﬁkmﬁ«hﬂv& ‘minfmpm, punlnhment‘ queshonlrlg -
e tha death- ;penalty, on’: thelr: quaaﬁnn-— nmmawoammm or up-« | 288 Eﬁmn‘wtw%dmpﬁ-m :"'}'fis'; norril mﬂmhw creste-caiise md’ catigeto.strlke, Dricf
o T B “ . for, ndent: 8 .
i wMormmMo[MpMam . (}i:“;?lir:th‘f.;d umx %r;wunt.hhnﬁ'um tmpoamg . preforence ,ﬁﬁ;t‘ﬁfﬁm"’“ aga::iweﬂ'gz oﬂérl:??a:t u&z:m ﬁw‘iﬂ}p};ﬁ;ﬁﬂzf
P "‘dwbﬁ ﬁ?ﬁnﬁig “wwuﬁ-wm T |+ seribed how thhﬂhpmpétmsﬁmin " omittelthe/5-yedr information not on the. .
; L \ 26, ADP: 775 (Gullam:)t” Rt 547 (MW};’ : wﬂﬁh&divithriw: e _ _ bu[g ut:pcg,b‘qh 'm‘e'gihﬂadvopgogltmn to -
S 10, A.pp. 579 (Butleﬂ: id., at 317, (Kﬂm}ﬂdﬂ 4 Record 1568 (Viekefy)i.";: - v i _ uu-hmﬁ. fmm*: of‘whitea werd' in- ﬂ'lﬂ ﬂﬁl p&nl]ty, Ot‘&ﬂ'&ihﬂlﬂﬂﬂe abolt it,
‘!-" i e e 640—641 (sztwal) (d. nt 743;(z|a,- 1 T ngzamgma?mmmtim |+ = “Hormed_of the statulory- mifimurn pent., ‘0n°the: a:andin-the woir diro.
e .;...,,:,. T A iost, :;L;:’;nf““:‘", S .rwmwﬂ Pt only byelve andar ‘testimony.. 7d, at $4-86, -On tho Slite's

Fercent; of African-Atnarjcans, “No' identification: of black: panel mambers op-

s Toffit Lodging” 134 (sttybanl w, ntﬂla 28! App, 294 (Bogaem);s wnasz-a 3 (Bak! -sexplangtlon’ s roffered:for (le atatisti- ~ DoSed of lamibivalents sll wore aslcd the -
; ;_' [ Aeablan)i o )) fd’faimﬂﬂﬁzmmdﬂ; @« B, Qe i eﬂdﬁplﬁty" mw Loui?&sam.xsw, ;ﬁmm“ /Bift thé Btate's Talionale
L ‘ L N e AR 1. © 543" - Ba1-862l; 68 B.OE 596;:{88:=: qpﬂnwhy.mmtwhite panel -
_n;mﬁf ﬁ mm‘“ "M’Wiﬁ‘iﬁgfg 29 Tha Wipwet sl thntpmwuwﬂ adoot L.%‘d. "7 (1509)" (! THe; fact: thatthe, -membera viho expressed similar, oppasition.

« . om, e questionnalis they sipted thelr “""”‘ﬁ“ 5"“‘*‘" scelpswith: panel mambery. 2 teatimony: , , .8, nok, chy by, 0k Bibivalence’ Wére ‘not'subjected to it. -
U oppotlidon s th duﬂu""pe’w‘ulty App‘,f'i?J el 10 on[md o eviﬂmcanpm‘oprhtelydimctrunnotbau, 'ﬂré]yﬁ-h ﬂ:hbeﬂtataarguﬂﬂnd
o (Duinl.lu),‘fd., at 626-628 (E'-'uul)t ” ;n-_ v :'1359. ‘No"‘nﬁiwu: s oﬁéﬁd“tu ih3 ‘question i brg,nhed_* antdalh 'Hgﬂ‘**thera hedn: éyigf qbﬂﬁ“thlt prnaecufora struck, 8 number of -
: ;'::i'-“:f 2 14 i sThe (numhe). dy 26626 (Evnru). by prosesitor: fould ke caie with thet .5l dénco: htalpable.to cotradiét and" e " nofBladk ifermbers of the pandl (s well as
i iy i -wprwa,ma testimony oﬂ'emdzby petitigﬂ-

. . fie, yet; would: antagonize 3 i ..'-‘1ﬁladzmmhm)fnrcmseurbyagreement :
Py “\2!‘ mmwcdnltlwquuﬁmw h nhé‘hm:l nmblvikntﬁf g "i'*fi:'éﬁhi‘i' o wanted - :w ﬂq;-z lt“cannbt_b& muméithahﬂle Buta befora@hayreadmdtb&pdntln the stan--
e "‘ﬂii“‘-“v or pumnal “Eellefs - that mpkeum;butwhﬁm!khthunmnwbém <k

ot
fed L

* might tw&umﬂvius&wdumpw Pk N R . R Tﬁuﬁ?m 7 Rocord JeSHT Pk, iy 181008 Warr, i, 0213
i cﬁﬁﬁ?mmmﬁmdammmm seceptable Juroty <737 f T B-ﬂny,’fi an 63 xéim- 204 Rand; i, at.270; Boggess;id, at 306-
* whe-sald, 'L din't: know,.. 1t.would ‘depend.”. . .ag:y Thw 'were, Jobn . thﬂn. 2 nmd 625} A T .1153 Mackey, Id,, at'79; *Bo.:a'en.,irh, ‘i‘- qQ?:hl&nmdy id; at:327-3285 and Daker, -
- 3 Roched 1141+ :Noad Vickery- confirmed it . aines Holtz; id; at? 102257 Moset, 3. dwf e A8and Wonds i, o207 -7 U iy ot 6545 "Woads the: State argucs, T+
_x'.ﬂolrdimthntherBPﬂrtﬁdnnthtquudonﬂl!{B 11417 Lindi-Becky id,, st'1445; 1450, Deatn- "k Gl T “heen 1 queationinig ns a sup:-

'.:;pqun:: ofithe: d:ulh rpenalty, and-accordingly
. «he,wax, tnldthuﬂvcym way the statulory
minlmum- A Sijpre, wp2325-2331,
5 niomt : 'Edtfﬁmd-\'(armnwmadthcr ambivalent
H P 'iléﬁciﬂ*u\"en; { O C on: mn'annlylhofblu:k venire .
mum pﬁai-}mnntnua. ‘Bozaman, id., nl:lﬁ!. rmiombers, oppmad m:.nmblvllcnt, alf recelved

. +that ha was. not sure what he believed ABOUL  ise App, 573;, Vickory, 4 Record 1610; Gene . f'f ' *33. uulyuwdmm APP‘ s:sn.
the. denth, pmlty. 49, at 1611: Perpuiido™” - mmuu,app*mi"uimd idiyat' 624; Bvans, . R0
""" Gutlerroz. repdited on'tha: duestionnaire’ that id,, it 627-628F auum:.imlm mm 231,

Tie llnvodiumedmthpmdtyfurm
crhnubu ‘but answersd “yes'! to-the question 3L 'I‘hmuw Duin]gp App‘r573: T:‘.vlnl, id., .
wlwther he had moral, rﬂi;imu orpertonal At 626; and. andm d, w775, .
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dard voir dire sequence to question -about
* minimum punishment. But this is no an-
sWer,. 8 of the 11 nonblack individuals who
voiced -opposition or ambivalence were
asked about the accepteble minimum enly
sfter being told what state law required.”
Hence, only 27% of nonblacks questloneti
on the subject who expressed these views
were gubjected to the trick question, Bs
agninst 100% of black members,  Once
again, the 1mp1ication of race in the prose-
etitors’ chume of questioning cannot be ex-
p]ained away.

There s a final budy of evidence that
confirms this conclusion. We know that
for decades leading up to the time this

the trick questlon, afong with two proponents
of capilal punishment. ‘

as. Moses confirmed at voir dire lhat she re-
ported on her. questlonnaire that she did not
-know the answer to: Question 58, 3 Record
1141, although 3he did express support for
the death penslty, App. 548, . She. was not
stibjected to the manipulative script. Id, at
547, Crowson said thet if there was a chance

at-rehabilitation she probably would not go -

with death. 1d, at 554: “The prosgcution
used ‘a peremptory strike agaimt her but did
not employ the manipulative minimum pun-
- {shment script. 3 Record 1232, Vickery sald
he did not know how. he felt about. the death
penalty, 4 id, st 1572, bl,lt was not subjected
ta the manipulativé script, id,, at 1582, Salsi-

ni thought he would have a problem i the

Tuture if he voted to impoge & death sentence,
App,. 593; but he was not subjected to the
scpipt, id., at 595, Mazza was worrled about
what atlier peaple would think if she Tmposed
the death penalty, id,, et 354-355; but.was not
subjected to the script, id., at 356. Witt said
she did not know if she cnulci give the death
penalty, 6 Record 2423, but was not subjccted
o the scripty id., at 2439, Whaléy thought
that:-she could not give the death penaity
without proof of premeditation, even though

" Texas law did not- require it, 10 id., at 3750,

bist she was not subjected 10 the scrlp‘t id,at
3768, Hearn said that" the death pendlty
should be: given nnly to, lhose wlhiis coiild not

" be. rehabilitated, “App. 429; bift she:was not
subjected to the script, id., at 44}, The thiree

nonblacks wha expressed ambivaience or op- -

position and were subjected to-the script were

125 SUPREME COUR:T' REPORTER

case was tried prosecutors in' the Dallas
County office- had followed a specific policy
of systematically excluding blacks from ju-
ries, as ‘wo explained the last time the ease
was here.
“Although most of the. witnesses {pre-
sented at the Swain hearmg in. 1986]
denied the existence of a systematic poli-
cy to exclude African-Americans, others
disagreed. A Dslias County district
judge testified that, when he had served

in the District Attorney's Office from

the late-1960s to early-1960's, his supe-
rior warned him that he would be fired
if he. permitted any Afriean-Americans

te serve on & jury. Similarly, another-

James Holtz, id,, at 538; - Margaret Gibs:'m,
‘#el,, at 514; and Fernando Gutlerrez, 11-(H)
“Record 4397,

36, The dissent reaches a different statistical
-vesult. that supports the State's explanation.
See post, at 2360-2361.  There are two flaws
n its' calculations.  First, It excises from its
calculations panel members who were struck
for cause or: by agreement, on.the theory that
prosecuters knew they could be rid of those
panel members without resorting to the mini-
THum punishmenl ruse, See posi, at 2360~
2361, But' the prosecutlon’s calculation
-gbout whether to. ask these: manlpulative

.. questlons occurred before prosecutors asked
the {rial court to strike panel members for
cause and, frequently, before prosecutors and
deferise counsel would have reached agree-
.ment about removal. .1t Is unlikely that prose-

‘ cmom were S0 nssured of being .able to re-
‘move certain pnnei members for cause or by

 agreement that they would forgo ‘the chance:

_ta:icreate -additional grounds for removal by
employing the. minimum-punishment ruge.
Second, ss with its analysis of the panelists
recclving the graphic script, the dissent char-

- aclerizes ceértain panel members in ways that
in’ our, judgment are ' uticonvincing.. For ex-
amptle, for purposes of the minfmim-punish-
ment analysis, the dissent considers Colleen
Moses and Noad Vickery 1o be panelists so
favorable to the prosecution that there was no

need to resort to the -minimum-punishment
. Tuse, post, at 2361, yet the dissent acknowl-
-edged Moses's and Vickery's ambivalent ques-

tionnaire responses in its discusslon of the -

graphic script, post, at 2359,

MILLER-EL v. DRETKE m - 2339
Cita ns §28 S.Ct. 2317 (2005) et

Dallas County district judge and former
angistant district attorney from 1976 to
-1978 testified that-he believed the office
had a systematic policy of excluding Af-
rican-Americans from juries.” :

. "Of more importance, the defense pre-
sented evidence that the District Attor-
ney's Office had adopted a formal poliey
to exclude minorities from jury service

.. A manual entitled “Jury Selection in
8 Criminal Case’ [sometimes known as
the Sparling Manual] was distributed to
prosecutors. It contained an article au-
thored by a former prosecutor (and later
8 judge)} under the direction of his supe-
riors in the District Attorney's Office,
outlining the reasoning for excluding mi-
norities from jury service. Although the
manual was written in 1968, it remained
in eirculation unfil 1976, if not later, and
was avallable at least to one of the pros-
ecutors in Miller-EVs trial.”” Miller—El
v Cockrell, B37 U8, at 334335, 123
S.Ct. 10208, '

Prosecutors here “marked "the race of
each prospective juror on their juror
cards.” Id, at 347, 123 S.Gt. 1029.%

. The Court of Appeals concluded that
Miller-El failed to show by clear and cen-
vincing evidence that the state court's find-
ing of no discrimination wag wrong, wheth-

“ar his evidence was viewed collectively or

separately. ‘361 F.3d, at‘S.BQ. ‘We find this
conclusion as unsupportable -as the “dis-
milssive and strained interpretation” of his
evidence that we disapproved when we
decided Miller-E] was entitled to a certifi-
cate of appealabﬂlty See Miller-El v.
Cockrell, -supra, at 344, 128 8, Ct. 1029. 1t

37. - The material omitted from |.hc quotation
includes an excerpt. from a 1963 circular giv-

en fo prosécutors in the District Attorney’s
- Office, which the State points out was not in
evidence in the state trial court. The Spar-

ling Manual, however, was before the state
court.

is true, of course, that at some points the
significance of Miller~El's evidente is open
to judgment cails; but when this evidence
on the issues raised is viewed cumulatively
its direction is too. powerful to conclude
anything but discrimination. ’

In the course of drawing & jury to try a

“ black " defendant, 10 of the 11 qualified

black venire panel members wore peremp-
torily Btruck. At least two of them, Fields
and Warren, were ostensibly acceptable to
prosecutors seeking & death verdict, and
Fialds was ideal. The prosecutors’ chosen
race-neutral reasons for the strikes do not
hold up and are so far at odds with the
avidence that pretext is the fair conclusion, -
indicating the very discrimination the ex-
planations were meant to deny.

" The strikes that drew these incredible
explanations occurréd in a selection pro-
cess replete with evidence that the prose-
cutors were selecting and rejecting poten-
tial jurory because of race. At least two of
the jury shuffles conducted by the State
make no sense except as efforts to delay
consideration of black jury penelists to the
end of the week, when they might not even
be reached. The State has in fact never
offered any other explanation. Nor has
the State denied that disparate Hnes of
queatmmng were- pursued; 53% of black
panelists but only 8% of nonblacks were
questionied with a graphic geript meant to -
induce—qualms about applying the death .
penalty (and thus explain » strike), and
100% of blacks but only 27% of nonblacks
were subjected to-a, trick question about
the minimum acceptable penalty for mur-
der, meant to induce a disqualifying an-

38. ‘The Staie claimed at oral argument that
prosecuters could have been tracking jurors’

races to be sure of avolding a Batson viola-
tion. Tr., of Oral Arg, 44, Batson, of course,

was decided the month after Mlller—El wak
tried. .

3
.
d .
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-the ferreh oiit’ the uncunstitutiunal ‘uge of race

I nnything mnre i’ needed for an: unda-

“ “niable explanation rof what: was'golngion;:
hiatury supplies «it.. *'The ‘prosecutors: took.
“ their cnes: from" a1 20~yer" old ‘manual:of.
" tips’ onfury ‘selection; ’es ‘shown- by 'their
‘notes ‘of the race of ‘each. poténtial jurar. .

ﬁ' ~ " 'By-the timie’a jiry was chosen;. the State ..
* had peremptarﬂy challenged: 12% of quali-

- fied nonblagk panel membera, ‘but ehminat- e
i § 91% of t‘na black onea. s

B blinks reality‘toﬂdeny that thazsme

and the proséeutors' own ndtes” prociaim,
that the Sparling Manuels emphasiaon’
race was on'their minds when they’ consid--

L ered avery. potentiai juror : i
The atata cuurt’a ‘conclugion that™ tha: =
3% 5-of Figlds ‘and’ Warren £
determined is ahown ups
" a8 wrung to & tléar and convincing degrew

the' state: cnur"t’s conc]usinn Was ufireason-

" “#ble-s well a8 erroneous, The judgment.w-‘
" of the Couri; of Appaals is Teversed, and:
o the case ‘i8. rernandad for-entry of judg~“

L ment for petitiongr tngether with orders uf2

appmpr:ate reﬁef
Iﬁ 18 sa crrdered.

&

Justica BREYER. cancun‘ing. - :
In Butam ¥ Kenitiicky, 476:1; S J79,5108,

8.Ct.1712, 90°L.Ed 2d'69:(1986), the:Court..

adopted & burden-shiftirig rule designed to

~, i jury‘selectlon;’ 'In: his’separate: opinion;

Tneases ‘on’ nonraciale gfmmdn ﬁt the evl-
.+ -deénce less-weli' than the, raeiaily diammi-
RS *'»nabory hyputhem

Justice Thurgand “Mairshall pradicted that
the Coiirt’s rule.would'not achiava {ts goal
The only.-way bo "and the tacinl diserimina-
‘that pere rles ixﬂecthito the jury:

sess,” he concluded, was to

K“eliminat[e] péremptory challengés entire-
.ly."_ Id, st “1()2—103, 108 SC# 1712 {cori-

curiing npininn) 'l‘cday’s ‘casg’ reinfurcaa

,-Juat.ice Marshall’a concerna. @ :

¢ '1‘0 “hegin with, this “¢se: llustrates the_
. practical “problams ‘of proof’ that Justice
j"MarﬂhaII describéd, ~ ‘As the ‘Court's opin-
fon” makea clear; Miller-El“mgishaled éx-
" tensiva evidence ‘of veiclal bias,
. .apite th ‘atrength of his’ rﬁaim ‘Miller-El'a
jf":cha!lenge haea tesulted in 17°yéars of large-
jfly unsiceedaful and’ pretracteﬂ migaﬁun—u
- including 8- different judiclal Proceadings
’ and 8 different judicia] -opinioris; -and in-

| ; A The Statea pretex—
fual pusiti{ma confirm Millep—El’a -claim,

But de-

f"whnm 8- found the

ﬁBatsfm atandar uvia!ateﬁ nnd “16 the con-

'I‘he eomplexity’ ‘of this” prncesa reﬂects

‘the. diffieulty of ﬁnding a-legal test. that
wilk nbjectwely %measurei the: inherently

subjective rea:ung ‘th @*iunderlie use uf a

ts""'td“éstabliah- prima ‘Taca casez of

discriminat.tﬂn, (2) asking prosecutors t.hen :

to offer a race-neutral explanition for thelr
use of the peremptory, and then (8)-requir-
ing defendants to:prove that'the. neutral
reason offered i’ ptetextual. :Hee onle ab

935479895, 'But’Bafson embodies defacta
- intnnsin tirthe task -

"' At Batson's first: step, liﬁgant.s remain

+i** féeeto. misuse’ peremptory -challenges as

longas. the atrikes. {fall; belowthe primu
facie threshold ievel.? ;8ee 476 U. 8, atii0s5,
106 8.t 1’712 (Mmhal] J., cnncumng)f
At Batson's second step; proaecutura need

E

Ao 3_3531371:, 514 U.8, 1766 768, ;15;5&. 18y,

MILLERFELJ. .DRETKE
Clte ns'125°5 YUREETLE (ZBD!)

'on‘ljy tendera: ﬁeutra'} reason;:not & fpers
. ‘Bhasive; orieven: ‘plausible” one, .. Purkett w

Batstm

l sprung to, mind: had the prnsgaetive jurnr

heen whita), e ,alsu .Page,; Batson's’
typing and:
th" . éremptory 1o} allenge, 86:B.ULL;Rev.
164, 161 (2008) (% ‘[B}uhﬂe formis’ of ‘bias -
-are” autamatic, unconscinns,, and: uninten-
‘tional' " -and: ‘escape notiee;: even, the no-

~-tice ‘of-those enaeting ‘the: bias"" {quoting : -re members); Mize,

Fiaka, What's:in'a Categnry’l Respunalbib :
- ity;: Intent,;:ahd.the: Avnidabiht.y ‘of” Bing

L Against’(}utgmups in'Thé-Sacial Paychiols

“rogyof-Good: and: Evil A27-¢A, Millers
- wed 2004))):I stich; ciréurmistances, it'ma
be impossible. for: trial courtsto. discetn if
“*'5pit-ofithe-pants’ ¥ ..peremptory- hal-
lenge reflécts a ' /seat-of-the-pants’ " racia
_-Btereotype. Batamz. 476 US., at.106;.106:

g i at 198,106 18, Ct 1712 (REHN-

| QUIST; T, dissenting)): .

.. Given the ’inevitably c}umay ﬁt betwaen
" any; 'nbjee{:ivaly ‘mesku¥able standard. and:

tha: subjectwe decismnmaldngv at: issue, T
am. nut‘surprised to find studies and.shec
dct,a! reports snggeatjng that,, despite B

Baldus, Wuudwurth Zu{:kerman. Weilier,

: _Paf;tern, ‘Washington Poat;. Apr.

9,0k, 1712 (Marahall, IL, concurnng) (q\mb- 1o

‘*M&tters, 1994 Wis, . Li;

!"’3 2341
& Brofﬁtt The Uae .of Peremplory Clml«
“lenges'in: Capital Murda\ Trials. A Legal
andﬁmpirical Analysis, 30, Pa, 3 Const,

L 8;752-53; 79, n, 197 (20{)1) (in 317 cagital

'”" ‘ ‘trials in Phﬂadelphm between 1081 and
). And" 1997, proseeutors. struck B1% of hlack ju-

‘rofs and 26% o nonhlack juro:s' ‘defense
counsel: strick: ‘26% of black: jm‘ﬂm and
§4% of nonblack Jurors; snd race-based
_uges. of pruseeuburiai perempiories de-
clined” by only: 2% ‘after ‘Batson); Rose,
“The Perempmry Ghailenga Aceused of
Rane ‘or -Gender ‘Discrimination? . Some

Data from ‘One: Cotnty, 23 Law aid Ho-~

mamBehm'ior 695, 698-—699 (19!}9) {in ona
orth- Garolina -county, 71% of exeused
bEackjurorm __ere remuved by: the profaci-
. ton;, 81% ‘of excnsed white jurem worg
remove by the defense),x ,_'I‘ucke:‘ In
Moore's Ei‘rialsL,Excluded Jurors Fit Rneial
; 2001, p.
A],":{in DG murder easé .spanning four
trials; prosecuturs exnused 41 Vlacks or
-othet minoritles, and 8. whxtea‘ def‘ensa‘
caunael struck 20 whites and 18 black veni-
egnl ‘Diserimina-
tmn, ~Juries: Are ‘Not _Suppesed to bhe
Packed on: the Basgis of Race and Hex, But.
‘Tt+Happens' All ‘the ’I‘lme, Washington
Post;,. Oct,?e& 2000; - (dathored by

:_-jmlgamn the: D.C; Su;gericsr Coutt); see

‘also; Melilli, Bataon; th Practice; What We-
Hive Liearned About Batson and: Poremp-

~tory “Challenges;. 71" Notra Dame L.Tev.

447, 462464 {1996} (ﬁndmg Batson chal-
ges! siceesy rates ‘lower, where peremp-
‘torles: were used 4o Atrike black; rathor
-than ‘white,, potential:jurors);: Brand, The
:Bupreme: *Comrt;:- - Brqual Protection - and
Jury:Selection; Denying That Race Still
Ray, 511, GES-5BO
examining, Jndicial decisions and concluds

‘ ing ﬁm few Batson chal]enges suecepd);
““Nate, -Bategn- v, Kentucky and JEDB, v

* Alabama ex; rel, T.B.: 1s ‘the. Peremptory
Ghallenge Stil! Preemineﬁt?'

‘88 Boston
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College L.Rev. 161, 189, and n, 308 (1994)
(same); Muontoya, The Future of the Post-
Batson Peremptory Challenge: Voir Dire
by Questionnaire and the “Blind" Peremp-
tory Challenge, 29 U. Mich, J.L. Reform
081, 1008, BN, 126127, 1035 (1996) (report-
ing -attorneys’ views on the difficulty of
proving Batson claims).

11

Practical problems of proof to the side,
peremptory challenges seem inereasingly
snomalous in our judicial system. On the
ang hand, the Court has widened and
decpened BRalson's basic constitutionsl
rule. It has applied Batson's antidiscrimi-
nation test to the use of peremptories by
criminal defendants, Georgia v. McCollum,
05 U8, 42, 112 8.Ct. 2348, 120 L.Ed.2d 38
(1992), by private litigants in clvil cases,
Edmonson v. Leesville Concrete Co, 500
1.5, 614, 111 8.Ct. 2077, 114 L.Ed.2d 660
(1991}, and by prosecutors where the de-
fendant and the excluded juror are of dif-
ferent races, Powers v. Ohio, 489 U.8. 400,
111-5.Ct. 1864, 113 L.Ed.2d 411 (1991). It

has recognized that the Constitution pro-

tects not just defendants, but the jurors
themselves. Id., at 409, 111 S.Ct. 1964.
And it has held that equal protection prin-
ciples prohibit excusing jurors on nccount
of gender, See J.E.B. v. Alaboma ex rel.
T.B, 511 U.8. 121, 114 S.Ct. 1419, 128
LEd2d B9 (1094), Some lower courts
have extended Batsow's rule to religions

- affiliation as well. See, a.g., United Stutes

2. Brown, 862 F.8d 664, 668-669 (C.A.2
2003); State v. Hodge, 248 Conn. 207, 244-
246, 726 A.2d° 631, 568 (1999); United
Stales v Stafford, 136 F.Bd 1109, 1114
{C.A'7 1998) (suggesting same); see also
Davis v, Minnesota, 511 U.8, 1116, 1117,

114 8.Ct. 2120, 128 L.Ed2d 679 (1994)

(THOMAS, J., dissenting from denial of
eertiorari). ‘But see Casorez v. Stols, 513
S.wW.2d 488, 456 (Tex.Crim.App1994) (en

Lane) (declining to- extend Batson to reli-
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glous affiliation); State v. Dovis, 504
N.w.2d 767, 171 (Minr_l.1993) (game),

On the other hand, the use of race- and
gender-based stereotypes in the jury:se-
lection process seems better organized and
more systematized than ever before. See,
e.g, Post, A Loaded Box of Stereotypes:
Despite ‘Batson,’ Race, Gender Play Big
Roles in Jury Selection., Nat. L, J., Apr.

25, 2005, pp. 1, 18 (discussing common

reliance en race and gender in jury selac-
tion), For exasmple, one jury-selection
guide counsgels attorneys to perform a "de-
mographic analysis” that assigns numerical
points to characteristics such as age, ocen-
pation, and marital status—in addition to
race a8 well as gender. See V. Starr & A.
McCormick, Jury Selection 193-200 (3d
ed.2001), Thus, in a hypothetical dispute
between & white landlord and an African-
American tenant, the authors auggest

awarding two points to an African-Ameri- -

can venire member while subtracting ene

- point from her white counterpart. Id, at

197-198,

For example, a bar journal article coun-

sels lawyers to "rate” potential jurors “de-

mographically (age, gender, marital status,
ete.) and mark who would be under stereo-
typical circumstances [their] natural ene-
mies and ollies,” Drake, The Art of Liti-
gating: Deselecting Jurors Like the Pros,
34 Md. Bar J. 18, 22 (Mar.-Apr.2001) (em-
phasis in original}, '

For example, materials from & legal con-
vention, while noting that “nationality” is
less {mportant than “once was thought,"
and emphasizing that “the answers & pro-
gpective juror gives to questions are much
more valuable,” still point out that “[s]ter-

eotypically” those of “Italian, French, and
Spanish” origin “are thought to be- pto-
plaintiff a5 well a5 other minorities, such

a8 Mexican and Jewishl;] [plersons of Ger-
man, Scandinavian, Swedish, Finnish,

MILLER-EL v. DRETKE N 2343
Clte as 123 B.Ct 3317 (2008) Lo :

Dutch, Novdie, British, Scottish, Oriental,
and Russian origin are thought to be bat-
ter for the defense”; Afrieen-Americans
“have always been considered good for the
plaintiff,” and “[mlore politically conserva-
tive minorities will be more likely to lean
toward defendants.” Blue, Mirroring,
Proxemics, Nonverbal Communication and
Other Psychological Tools, Advocacy
Track—Psychology of Trial, Association of
Triul Lawyers of America Ammual Conven-
tion Heference Materials, 1 Ann.2001
ATLA-CLE 163, available at WESTLAW,
ATLA-CLE database (June 8, 2005),

For example, a trial consulting firm ad-
vertises a new jury-selection technology:
‘"Whether you are trying a civil case or a
criminal case, SmartJURY & trade; has
likely determined the exact demographics
(nge, race, gender, education, cccupation,
marital status, number of children, reli-
gion, and income) of the type of jurors you
shpuld select and the type you -should
strike” SmartJURY Product Informa-
tion, httpi/www.cta-america.com/smartju-

ry_piasp (as visited June 8, 2005, and-

available in Clerk of Courls case file).

Thess examples reflect a professional
effort to fulfill the lawyer's obligation to
help his or her client. Cf, JLE.B., supra, at
148-149, 114 S.Gt. 1419 (Q"'CONNOR, J,,
concurring) (observing that jurors' race
and gender may inform their perspective).
Nevertheless, the outcome in terms of jury
selection is the same as it would be were
the motive less benign. And as long as
that is so, the law's antidiscerimination com-
mand and a peremptory jury-selection sys-
tem that permits or encourages the use of
stereotypes work at cross-purposes.

Finally, a jury system without peremp-
torjes is no longer unthinkable, Members

of the legal profession have begun serious

conelderation of that possibility. Ses, a.g.,
Alen v. Florida, 596 So.2d 1088, 1088-1089
(Fla.App.1992) (Hubbart, J., concMng);

Broderick, Why the Peremptory Challenge:
Should Be Abolished, 66 Temp. L.Rev. 368
(1982) (authored by Senlor Judge on the
U.8. Distriet Court. for the Eastern Dis-
trict of Penmsylvenia); Hoffman, Peremp-
tory Challenges Should be Abolished: A
Trial Judge's Perspective, 64 U. Chi
L.Rev. 809 (1997) (authered by a Colorado -
gtate-court judge); Altschuler, The Bu-
preme Court and the Jury: Voir Dire,

Peremptory Challenges, and the Review of
Jury Verdicts, 56 U. Chi, L.Rev..153, 199~

211 (1989); Amar, Reinventing dJuries:.
Ten-Bugpested Reforms, 28 U.C.D.L.Rev.

1189, 1182-1183 (1995); Moalilli, 71 Notre

Dame L.Rev., at B02-603; Page, 86

B.U.L.Rev., at 245-246. And England, a

common-law jurisdiction that has eliminat-

ed peremptory challenges, continues to ad-

minister fair trisls based largely on ran-

dom jury selection. See Criminal Justice

Act, 1988, ch. 33, § 118(1), 22 Halshury's

Statutes 357 (4th ed.2003 relssue) (UK.);

see alyo 2 Jury Service in Victoria, Finat

Report, ch. 5, p. 165 (Dee.1997) (1993 study

of English barristers showed majority sup-

port for system without peremptory chal-

lenges). ‘ ‘

I

. I recognize that peremptery challenges
have a long historical pedigree. They may
help to reassure a party of the falrness of
the jury. But long ago, Blackstone recog-
nized the peremptory challenge s an “ar-
bitrary and capricious species of [a] chal-
lenge 4 W, Blackstons, Commentaries
on the- Laws of England 346 (1769), If
uged to express stéreotypical judgments
about race, gender, religion, or national
origin, peremptory challenges betray the
jury’s democratic ariging and undermine

ita representative function, See 1 A. de

. Tocqueville, Democracy in America 287 (H.

Reeve transl. 1900) {("[Tlhe institution of

the jury raizes the people ... to the bench

Ay
* m :
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. a Groasruad. “The Amerlean Experience;
78 Chi! -Kent ‘L.Rev. 907, 007908 (2603)

“matorytaint is constitutionally, prutecbedw :

b (1910);: 8e. Also, &RuasmOklakoma, 487
~1L.8, 81 88 1108 8,Ct, 2273,

: challenge does nnt vmla

ehnsenf in confnmity-

) -judmiaj authority' and]:!nveats [them} In th: ofi””‘ “conbi

1, L belleve it n ! éﬁfy*tn;freconsnder

The Blll biRights 94-96 (1998) (deacnbing Bawans test and the perémpfmy chal-

the' Founders’ vision of juries as venues for » lange system:as a whole. “With 4 thai: ‘quali-

democratic - participation); * sée alsg':Bte-: i‘catian,«l 3oin the Gam:t’s epinion.

vens, Fereword, Sympasiam: The Jury at oo o
Justice 'I‘HDMAS with whom 'I‘HE

‘CHIEF JUSTICE and Justice BGALIA

(cihzens shouEd riot 'be denied'the opportu-  join, dissentings. = . . o,

*nity to serva.asjirors:unless an impartial. )

wit.h a gtitke for-couse), The“scientifie”. - “and an; ‘accomplice; Kenngrd Flowers,

 “misé of perémptory. challenges. may, also: “robbed a‘Holiday:Inn in: Dallas; Texas.

cuntnbuta 1o pubhe eynielsm. sbout -the

- fairness of thejury: system and its. ralain: }\lﬁiit;r-;El
-American. governinent., See, eg, 8.

" ‘O'Connor; Jurles:: They May Be. Broke,
Bt We: Can: Fix Them; Chiautanqua Insti-

- totion Lecture, July:.6, 1895 And; of...
w::(mme, ‘the:right to.a:jury; free.of diserimi-.

and Tlowers _bcm_ng! -and gagged
mployees . Donald: Hall.and Doug
-~ Walker;.and. ther laid-them:face down on
the floor.  When:Flowers refused to shoot
‘them, ‘Miller~El shot. each, twice in; the

- paraplegie;. Miller=It1: was. convinbeﬂ of

the right to use perempwry chal!enges is capif:al murder by ajury; camposed of.sev-

t. See Stils Unite
%gs 58;:2 586, 4‘();181?}& 2”; & it‘%t;s, vlfgg mala, W Fitiptno: male; and. n,Hlapanic male,
Fur neaﬂy 20 yeara how, Ml'ller—‘El has

101 LEd. 2d go cgrz?ended that*prasecut.ors perempfm'lly

(1988). (dﬂfendant.'s loss -

. & time, seven”statevatid: six federal
impartial jury). , ... Judges: huve Teviewad! ithe: evidence; and

~Justice: Go!dberg, dxaaenting In Swum o, fmmd no‘error; ThisCourt: canc]udes oth-
ALubu,ma, 880 U,S. 202, 85 S.Ct. 824, 18, erwme, ‘Beguuse it: relies o evidence never
L Ed2d. 760 (1955), wrat.e. Were: it nec J_presen”te o Texas state tourts, “That
sary-to make an-absolute. choice between. ‘evidernice doeS not, much léss “clearfly) and.
“the:right of .& d_efendant to have i3 jnry[

tha reqmre-
andment, and” 28 US.C.. §-2264(e)1); .

‘lydiscriminated -agdinst potential jurors
-;Hovever, we

ments of the, Fo

" the r{ght to challenge perémptonly the ‘Gight not even to consider ity In deciding o
. Gunstitution Compels a cholce: of ‘the for- ‘Whethep to grank Miller-El-reliéf, we may S

mer” | I, 8t 244 85 8.Ct: ‘B24; see “also: “loak: only to"the evidence: presented in the

B Batsom, 476 U8, - at 107,/106. SCt 1712 ‘State ¥ court: i proceeding, & 2254(d)2).
(Marshall, J., cgncurr{ng} (B,amg), .E'dmon- "The - majority. ignores -thet -restriction. on :

_' ‘our ireview:to:grant; Miller-El relief I -

(KENNEDY, J)- (“{I)f race stereotypes - srespectfully dissent.. .

! .avethe price for acceptance of a jury panel :

* as fair, the price s too-high to meet theww - - oL I : et

-Miller-El'requests federal halias relief. .

“gom, (500" U.S,,. at 630, 111- 8,Ct. ‘2077 -

_standard. of- tha: Gons_ ution”). “This case

suggeats the rieed to. confmnt that ‘cholea, from %" state-court -jidgment, “and hence

‘In‘the early:morning honrs; of N&vember- I -
judge ‘states’ a:.reason: for-the: denjal, a8 16; 1985 petitioner’ Thﬂmas Jﬂﬂ Miileﬁ-E] ‘ i B

"heick; killing Walker:-and rendering Hall a”

an \yhita feriales; two whits males; a black:

clc potential jurors on the basjs of race, |

convineingfly}," sliow: that'thé'State racial-

B : 3 wjury selaction waa adjudiaated on the mar-"

4. < against black veniremen, |

nnmeview is. eontrallad by the Antiterrur-

- itE jn: Texas:statacourt, ARDPA. directs .
* ‘that s’ writ of Habeas:corpus. “shall not be:

¥ rvimg hadad’on sn uireasonable determina-,

op7 o tion of thetfacts in light of the avidence. .

o presented in- the:State court. proceeding.”
[0 98U.8.0:-§:2254(0)(2) (emiphasis, pdded).
", 7 "o bl iabeas véliéf, then, Miller-EL
nmsl: ‘show; 'that, ‘based on:the”evidence:
before ‘the Texns atate -eourts, the only
Teasdnable conclusion wis that prosecutors::

* tivejurors; He'has'not'aven come close to:
+giicka ghowing:The state:courts held:two:
' ‘heariiigs;-but: despite- aniple. uppurtunity,
- Miller=El ‘prasented: little - evidence- that
diacriminaﬂnn'oceurrad during Jury:selec-
" ton, ‘Tniview of the avidériea actually pre:
- Thenitedl to the Texas: cnurta; their .conclu--
" iglon that‘the:‘State: did! not. discriminate,
W pmilnently ¥easonable; "As a close inak
- gt ther statizaourt proceedinga. reveals,fthe
- ~majority relies almost: entirely on evidence. .
<that. ‘Miller-E1 has:naver preaented to.any:.
'I‘exaa s{'.ate cmu-t;. .

Jumj ‘elecf;ion in Miller—_El‘a trial took
over fivé: weeks in’ Febriviry and,
" “March 1986; ‘Diiring the prot
e blacim ‘oni“the ‘108-person-venire: panel
wera gt aeatad on:the, jury' 3 wera dis-

torily struck by prnsecutnra. Mﬂlar—EI
. objected: to 8.of these 10;strikes, ssserting -

: ;- - that. theprosecutors. warexdiacriminatlng

Each: time, ‘the

3prasecutm~a proffered (¥ race-neutral, ‘tages
“rélated reason for exercising the. chalienge,
and the'tria

_MILLER-EL v, DRETKE -
“Cite ns 1281 8,CH 23!7 (2505)

f venireman, Troy Wueds, aerved on thﬁ

< granted!? unlesa.the-state:court's  declsion

had racially diseriminated agalnst prospee-. -

‘court:permitted  the: venh'a_- 5
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‘man to-be removed, The- remaining black

“move atrlke I:he jury under this Cour t’

‘dectsion i Suoin 4 Alaba.ma, a8t Us.
~ 90885 B0k 624, 19°L.Ed.2d 759 (1965),
: equired Miller-El“to- prove “sys-
tematic: emlusion'of biack persons through

‘the use; of: peremptnnes ‘over a poriod of
" time Powara v ‘Ohio, 490 U, 8. 100, 405,
111 S.CH;. 1364 113 LEd2d 411 (1891), At
“the. pretrial Swam hearmg in March 1986,
MilleriEl: preaenteﬂ three’ types of doou-
mentary _evidence: the 3umr fuestion-
nnirea of i:he 1{) blnck vamremen sruek by

paper: arhcles o racll biaw in jury selee-
‘timr : and & manualion Jury selection in

" eriminial cases authoved by a former Dallas

Guunﬁy ‘prosecutor, “The. vody dirs tyan- -
 part of the dfficial vecord: Mil-
Ier«-Ei", ‘however, ‘{itrodiiced none’ of the
‘other- 98 juror questinnnnnes, no- jurer -
-eards,: and*mo’ evidence- stelated to jury
ahuﬂ'ling‘ See tmte, at 2334-23%, n. 1B,

u,Mlller—El aEs p:esented:nme wilies scx:. -
five, »nfzwham had: spery ime. a5 prosecu-
itaps, in-theDallas: Cotnty Digtrict Altor-
ney's (DAL Office; and; five of Whom were -
current or former judges in Dallas County.
Their: ‘testimony made three: things clear, .
First, the D; A's Office-had never offictally

eeg; 10 0f the aancﬂnned‘o'- pmmnl;ed aeial disrriminn.

stoniin’ jury selection; aevam} witnesans
testiﬁed, Mc!uding t.ha cmmty s Gt nid I‘ub-

?"'prosecubora to” serve in- the D, A.
Office. A?p. 842 (Baraka); 4, nt B40-848
{Tait) id, at’ 8601 (Entz); 1d, at 804 (Kin-
‘kedda),. Second, witnesses testified hat,
despite: Ahie sheence of any officla) pa!my.
"individiial prosgciitors tad almost certainly
“exclided; {blacks in pa ar casen [d, at
83(1. Bas: (Hamptnn}, £y at:B41-B42 (Biva-

e
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ka); id., at B46-B48 (Tait); id, at B63-864
(Kinkeade). Third and most important, no
witness testified that the prosecutors in
Miller-El's trisl—Norman ' Kinne, Paul
Macalugo, and Jim Nelson-~had ever en-
gaged in racially diseriminatory jury selec-
tion.  Id., at 843 (Baraka); id, at 859
(Entz); id, at 863 (Kinkeade). The trial
court concluded that, although racial dis-
crimination “may have heen done by indi-
vidual prosecutors in individual cases(,]”
there was no evidence of “any systematic

. exclusion of blacks as a matter of policy by

the District Attorney’s office.” Jd, at 882-
883, :

Miller-B}i was then tried, convicted; and
sentenced to death. While his appeal was
pending, this Court decfded. Batson v,
Kentucky, 476 U.8. 79, 106 8.Ct, 1712, 90
L.Ed.2d 69 (1986). Buatson announced a
new three-step process for evaluating

_ claims that a prosecutor used peremptory

challenges to strike prospective jurors be-
cause of thefr race:
“First, a defendant must make a prima
{acie showing that a peremptory chal-
lenge has been exercised on the basis of
- racel; slecond, if that showing has heen
made, the prosecation must offer a race-
neutral basis for striking the jurer in
questionf; and tlhird, in light of the
parties’ submissions, the trial court must
detertiiine whether the defendant has
shown purposeful discrimination.” Mil-
ler-Blv. Cockrell, 637 U.S, 822, 328429,
123 8.Ct, 1029, 154 L.5d.2d 931 (2003)
(Miller-EL 1),

The Texasg Court of Criminal Appeals re--
manded Miller-El'a case for a hearing to
be held under Baison.

B -‘
At the Balson hearing in May 1988,
hefore the same judge who had presided

over hiis tifal, Miller—E] sought to establish
that prosecutors at his trial had atruck
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petential jurors on the basis of their race.
To make his prima facie case, Miller-Il
reintroduced some of what he had present-
ed two years earlier af the Swain hearing:
the testimony of the nine witnesses, the 10
-juror questionnaires, and the excerpted
newspaper articles. App. 893-895, The
cowt instructed the State to explain its
strikes, [d, at 898-899. Of the 10 per-
emptory strikes at issue, prosecutors had
already explained 8 at trial in response to
Miller-El's objections. The State there-
fore called Paul Macaluso, one of the pros-
ecutors who had conducted the voir dire,
to testify regarding his reasons for strik-
ing veniremen Paul Bailey and Joe War-
remn.

Macaluso testified that he had struck
Balley because Bailey seemed . firmly op-
poted to the death penaity, even though
Bailey tempered his stance during woir
dire. Id, at 905-006. This was accurate,
Bailey expressed forceful opposition to the
death penalty when questioned by Macalu-
Bo.. See, a4, 11~(A) Record of Voir Dire
4110 (hereinafter Record) (*1 don't believe
in capital punishment. Like I said on [my
Jurer questionnaire), I don't believe anyone
has the right to tske another person's
life"); - id., at 4112 (saying that he felt
“[vlery strongly” that the State should not
impose the death penalty). Later, howev-
er, when questioned By defense counsel,
Bailey said that he could impose the death
penalty if the Btate proved-the necessary
agpravating clreumstances. [k, at 4148
4150, 4162. When the trial court over-
ruled the State's challenge for cause, the
State exercised u peremptory challenge.
Id., at 4168,

Macalugo next testified that he dis-
missed venireman Warren because Warren
gave inconsistent answers regarding his

gbility to apply the death penalty and be-
cause Warren's brother had been recently

" convicted: App. 908-910. Macaluso con-

MILLER-EL v. DRETKE ("‘“)
Cite an 125 5.Ct 2317 (2008) R

ceded that Warren wes not as clearly unfa-

vorable to the State as Bailey. Id., at 911.°
Nevertheless, Macahuso struck Warren he-

canse it was early in the jury selection

process and the State had plenty of re-

maining peremptories with which it could

remove marginal jurors. Macaluso can-

didly stated that he might not have re-
moved Warren if fewer peremptories had
been available. Id, at 910

After. the Btate presented nonracial,

" case-related reasons for all its strikes, the

focus sghifted to Buoilson's third step:
whether Miller-E] had “carried his burden
of proving purposeful discrimination.”

" Purkett v. Elem, 514 U.S. 765, 768, 116

8.Ct. 1769, 131 L.Ed.2d 834 (1995) (per
curiam}; Bafson, supra, at 97-98, 106
8.Ct. 1712, At this point, Miller-El stood
on his Swain evidence. . App. 921. That
evidence bore on whether some. Dallas
County prosecutors had diseriminated gen-
erally in past years; none of the evidence
indicated that the prosecutors at Miller—
El's trial—Kinne, Macaluse, and Nelson—

~ had diseriminated In the selection of Mil-

ler—El's jury. Moreover, none of this gen-
eralized evidence came close to demaon-
strating that the State’s explanations were
pretextnal in Miller-El's particular trial
MillerEl did not even attempt to rebut

the State's racially neatral reasons at the .

hearing. He présented no evidence and
‘made no arguments. Id., at 919-922.
Nevertheless, the majority concludes
that the trial judge was unreasonable in
finding as a factual matter that the State
did not discriminate against black venire-
men.  Ante, at 2340. That is not so "in
light of the evidence presented in the State
court proceeding.” 28 U.8.C. § 2264(d)(2).
From the scanty evidence prasentad to the
trial court, “it i3 at least reasonable to

1.. The supplemental material appears in a
_ jolnt lodging submiited by the parties. It
includes the State's copies of questionnaires
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conclude” that purposeful discrimination
did not eccur, “which means that the state
court’s defermination to that effect must
stand,” '~ Early v Packer, 537 U.8. 8, 11,
123 8.Ct. 362, 164 L.Ed.2d 263 (2@02) (per
curiam).

II

Not even the majority is willing to argue
that the evidence before the-state court
shows that the State discriminated against
black veniremen. Instead, it bases its de-
cision on juror questionnaires and juror
cards that Miller-El's new atterneys un-
earthed during his federai habeas proceed-
ings and that he never presented to the
state_conrts.! Awnte at 2334-2335, n. 16
Worse still, the majority marshals those
documents in support of theories that Mil-
ler-El never argued to the state courts.
AEDPA does not permit habeas petition-
era to engage in this sort of sandbapging
of state courts.

A

The majority discusses four types of evi-
dence: (1) the alleged similarity between
black veniremen who were struck by the
prosecution and white veniremen who
were not; (2) the apparent disparate ques-
tioning of black and white veniremen with
respect to their views on the death penalty
and their ability to impose the minimum
punishment; (3) the use of the “jury shuf-
fle” by the prosecution; and (4) evidence
of historical diserimination by the D, A's
Office in the selection of juries. Only the
last was ever put before the Texas
courts—and it does not prove that any
constitutional violation occurred at Miller—
El's trial. The majority’s discussion of the
other types of evidence relies on doco-
ments. like juror questionnaires and juror

for 12 prospective Jurors (11 of whom served
st Miller-El's triel), and the State’s juror
cards for all 108 members of the venire panel,

P
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- quen!;ly,_ hg must saggfy § ‘2254(e)(2)'s re-

o 2, 'I'he jumr quealiunnaires had been in Mil-

pyriiys. i

See Holiand &3 thkaan, 542 US

 The ma]ontys villingnéss 't reach ot -ﬁ" —— 12480t 2786;. 169: LEd.2d 683

side the state-court record and embrace (2004) (per. curiam); Wa reaffirmed "that
evidence never ‘presented .to the” Texaa whetherastate cuurt's decision ‘Wwas unrea-

“ Btata-courts I8 hard ‘to fathém, AEDPA “gonabie’ must e asaessed i light of ithe:
" “mandates “thit  the reasonsblensss of a record the court’ had ‘before’ it ;
- state-court's. factial findings 'be nssessed - 124 ‘8.0t at:2737-2738; see slso .
‘Miller<EL' I, 687°US,, at 348; 128 5,Ct-

Jd,: at

“in: Iight'; of-the"evidence, presentedin’ the

" Btate  ieourt: pruceeﬂmg," 28 UBCGC 1020 ("{P}étitiuner must:demonatrate that
-*§- 8254(d)2); and -:élso- circumscribes ‘the: -a state ‘eourt's ... factiualsdetermination

‘ nhihty 6f federal habeas: litigants to, pres- - -was ubjectlvely unreasanable :in light. ef
et evidence ‘that:they “fallad-to- develup" ‘the récord -Bafore” the, court,") In; an
" before “the - state: courts. ;§ 2254(9)(2), ‘eabnut-face,”'the majority now:reversesthe

- Williains v Toylor; 520:U,8::420, 420-430; Court of Appedls. for'the. Fifth: Cirenit for
-120° 8,Ct.:1479,-146, L. Ed.2d 435 (2000) fmlmy ‘to: grant habeas:elief:on the basis
Miller-El did:not argue disparate treat- of ‘evidenice nt before the'state court, By
ment or. disparate questioning at thetBat- crediting *evidenice ‘that: Miller-El never

R hearin 80 lie had 110 reason to submift: placed ‘before*the state coiirts; the majcmv ;
. the,juror_gu
. trial,

: nnaifes orcards:to ‘the: "ty flouts AEDPA's plain terris and encgiur-
urt. er,:Mﬂ!eruEl ‘conld”

haye devel' ved “an present.ed allsofithate gacni collaberaily with-avidi
|, vidénce, ’a't the. Buison ‘heiiting? . Conge- : l’i’; by the' n:'lginalytr‘}dera :?fazl;.ce e

Bty

T

| ,.B,;_. T

The majon{:y presents t.hree argumenta
r ignoring -AEDPA%s: ¥equirement ; t.hat

pr: _,cumHememMg. ““ha cannoﬁ <00,
Wlumms, ‘supra, Bt 487,120 8,Ct, 1479
(“I"edaral ‘courts sitting in-hibeas are:not g

. analtarnative-forum for trying facts and. . ‘the- #tate-court: decision . Lie. unrua.sonsble

1ssuesiwhich ) prisoner made  insufficient

" effort to purene” in-gtate: prac:eedmgs")

' ”Far instance; there is nio doubt that Mil-

" letSEls sufiplementil: material cnuld -'l_iave

been "prevmusly discavered through' the, — T T C

exercige- " of (iue dﬁigence" 4_ PR A :
§ 2254(21(2)(1‘&)(!1) )

Juat. last Term, we aummarily raversed the__

“in Tight of the evidence presented in: the
State cdourt proveeding” 28 US.G.
& 225:1(6)(2) None i persuaswe.

_<L...

est.icm, the majunhy hinta that we

for doirig: “what “the - Court: daesz ;here. recurd under"ﬁ‘ 2254(&)(_,,_ bieause t.heipar-
grantmg habens relief on the basia of evi- . ties have ignnred: it. Anie,' ‘at 2884-2335,

dommlrcs to the ‘telal" murt. “The uror; carda
: “ler-El’s. possessioni~since. before the 719867 - couldihinve been' requested at any point under
-, ... Swain:-hearing ller--F.l 5. atlormeys., used
. ..,'them during_the voir dire, 'But: becanse Milé: 'mmﬂ; Brlefing" “on ~'Batson/Swain Claim
h -lﬁ:"%}ag:d “;'-;;E;Et ‘;i;g:“:: tm;ltitl‘lw:“i!?r “Based 6n'* Previously Unayailable’ Evidence,
quiestioning ats aring, Miller=El's. ... -
attorneys had no Teason 1o, subm!t the ques-"" -+ Record, in. NB' Bﬂ-—lDTM(C,AS), B 2494’ .

“ages’ habess " applicants “to-attack state -

Fu'st, w1thm1t. briefing or argument oni

thé Texas Public. Infuxmatian Act, See Supple-

"% ‘MILUER“BL:v: DRETKE - 2349

, ‘ Clte as 128 S,C1:-2317 (2008)
5. “Thi majority ‘then quickly retienta: - fnvoke §. 2254(d)(2) to cherry pxck only -
- and mcpréasiy da d
i ita retreat {5 us inexplica— state-courtmcnrd.

ble as jts advance: Unless § 2254(&)(2) - A
 waivable and. the parties have walved it;” sl e AT

* the mdurity eannnt cnnsider evidence: qub- e The majmty next auggeats that Lhe sup-
* sida, the state~cnurt proceedings, as. it + | plemerital' inaterial particilarly the jovor

cedeﬁly dnea. ’ _ _ qhestwnnaims might not: exp:md on what
k ‘ , & state’trial court'knéw; since "the same
) The majority’aventure bey nnd the sta : judge presided ovér the voir dire the

 bourt, vecord: “is: {Indefensible; "~ Even if Swm
g 2264(d) gs mob: Jurisdictionsl, biit-sde-

Lindh Mm'phy.ﬁm 10,9820, 343-844; X Ants, ot

117 S Ct. 2069, 108 L.EA.D 481 (1997). 233@2335. . 15;‘ Th ia*’memm At
(REHNQUIST Gy dinsenting)y™ 4t ‘the. Batsor Hearing; “Miller-E1 introduced
sbares “the most aalient’ charapteristic af’ “tnto’ yx-‘th questmnmu on of
jui'isdictinnal tatutea‘ «/1ts: comimanda are .- 10 black veniremen peramptofily
" addfessed to-corta rathief than t0/tndiVId- gl by the State, - App, 893-805. The
“315'" i 8t 344,11 'B'(,}‘?’izosg' Ee"ti"“ questionnaires-of the othier 98 veniremen—
*-incluﬁing many on, which the tajovity re-
o WHAb 2 halioas application by ]l es—were ‘never introduced fnto cvidence
" 878l risonier“aholl not “be granted”

. utherwise placed before: the it mi Jjudge,
except-undér - ‘the spadified: conditions:: s piler Tl and the State haﬂ eupses, thé
* (Emphasis added);-ibid s(REHNQUIST. ét.rial Judge did ot -

CrJ;, dissenting) * The! Btrictures:-of - “Yt e

' fma.jority insirmatea Bt the
, )_22254(3} pre: m’t discretinnary or: waivn questhnnaireé ffectivaly weie befove the

state court'bécause they “were subjects of
i reference at'the voir dire Ante, i 2534
-j.; dgmenta of statn courta, “Gt tha 2885, n. ‘16 Thati is axtremeiy misleading

& i =an tha fants of: thia case,’ Althuubh cmms&l.

shearing, and: the Batwu hmm:g",

Qwheth g 2254((1)(2):'111 'be waf\ie fe

, ;the: Stata:} fyer ’:cgnh-m'y to- tmnnaire respnnaes,, the iawyers vafer-
“the mqjurjty'a assertlens,, ante, at 2334~ erices, fo. questinnnairea were sealteved and
2336, n. 15, the State S argued ‘that: aparadlc,wEven ajorily «docs not k-
§ 2254(d%2) bars our review of certain avis: ./tempt: to:show that; the: specific question-

dance not before the state trial court;; Biief Daire responses:on which. it relies were
iR t 48 4"“ s it did it ~ealled to the trial cuurh’s attention. Cleny-

- ly'they ‘were: not:called to the trial court’s
-:.attentlon. b the: un}y time: that mattemtl*
-the. Batson hearing. '

The majnrity 8 insinuation is dnubly mig-
h

T2002 Na 01—7652, O

““The majority is corvect thatthe:
Btata Has: ot argued '§ 2254(6)(2) ipre-
T cludes nonsideration of tha juror quest.iom e

" qnéi aasart tl‘at the St,atu may selecl:ively 2 Mil}er-Ei’s m'gumenta gava the state
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“court no reason to go leafing threngh the

voir dire transcript. - What is more, voir
dire at Miller-EI's trial lasted five weeks,
and the trangeript oceupies 11 wvolumes
numbering 4,662 pages. To think that two
vears after the fact & trial’ court- should
dredge up-on its own initiative ‘passing
references to unseen- questionnaires—ref-
erences. buried in o mare than 4,600-page
transeript no less—is unrenlistic. That is
why § 2264(d¥2) demands that stata
courts be taken to task only on the basis of
avidence “presented in the State court pro-
ceeding.” The 98 gquestionnaires. before
‘the parties, unlike the 10 questionnaives
that Miller-El entered into evidence, were
uot “presented” to the state court.

The majority also asserts that by consid-
ering the queshonnan*es, it is only ‘at-
tempting to help the State. After all, the
State claims that any disparate question-
ing dnd treatment of black and white vent-
remen resulted from their quesl;ionnaires,
not thalr respective races. As the majori-
ty sees it, if’ the -questionnaires are -not
preperly before us, then the State cannot
substantidte its defensa.

This is & starﬂmg repudiation of: bot,h_'

Batson and -AEDPA. A strong presump-
tion of validity attaches to a trial court's

factual finding at Batson’s third step, Her-
nandez v. New York. 500 U.S. 3562, 364, 111
8.0t. 18650, 114 1.Ed.2d 895 (1991) (plura}i-
ty opuuon), id, at 372 111 S.Ct. 1859
(O'CONNOR, J,, coneurring in Judgment),
see also Batson; 476 US at 98, n. 21, 106
S.Ct, 1712, and that presumption is dnubly
atrong when thé Butson ﬁmiing is umier
ccl]aberal ‘attack in habeas, Miller-ElL T,
Ba7 UR,; at 340 193 8. Ct 1029 ‘Thus, it
is Miller-El's burden to prove racial dis-
erimination under ‘Batson, and it is his
burden to prove it by cléar and convineing
cvidence under ' AEDPA.  Without the
guestionnaires never submitted to the trfal
court, Miller-El comes- nowhere near ea-
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tablishing that race motivated any dispa-
rate questioning or treatment, which is
precisely why the majority must strain to
include the questionnaires within the state-
court record. -

'.I‘hat. Miller-El needs the Juror question-

- naires could not be clearer in light of How

the Batson hearing unfulded After offer-
ing vacially neutral reasons for ail of its
strikes, the State could Have remmned 8i-
lent—as’ Miller-E] dld Howwar, ) the
State pointed out, among other things, that
any disparate questioning of black and
white veniremen was based -on ansWers
given on the Jjuror questtonnau‘es or dur-
ing the voir dire _process, " App, 920-921.
The State further noted t.hat Mlller—=E! had
never alleged disparate treatment of black
and white veniremen. Id, gt 921, . Be-
cauge Miller-El did not dispute the State's

. assertions, there was no need for the State

to ‘enter the Juror questmnnmres into the
record, “There  wis nothing o argue
gbout. 'Miller-E1 had \n‘esenbed only gen-
eralized avidence of historjeal discrimina-
tion by the D. A's Ofﬁce, which no one
believes was sufﬁclent n atself to prnve a
Batson violation, Thnt is why Mlller—-Ei
not the $tate, marshaled aupplemental ma-
terial during his federal habeas proceed-
ings. . Without that ewdence, he cannot
prove: now what he never sttempted to
prove 17 years ago: - that the State's justifi-
cations for- its stnkes were # pretext for
dlscnmlnation .

Fimﬂly, the majnnty BuggEests that the .

2-yedr delay between the voir dire and theé
post-trial ‘Bafson hearing is resson for
weakened deference. - Sed antle; at 2326, n.
1. Thisis an argument not for setting
aside -§- 2264(d)(2)’s  limit- on the record,
but for relaxing the-level of déference, due
state courts'

factual  findings ~ imdér
§§ 2254(d)(2) and (e}(}). 'The presumption

. MILLER-EL v. DRETKE N 2361
Cltear 125 §.Ct, 2317 (2008 %w;‘

of correciness afforded factual findinga on

habens review, however, does not depend .

on the manner in which the trial court
veaches its factual findings, for reasons 1
have explained before. Miller-El I su-
pra, at 367-369, 123 8.Ct. 1029 (dissenting
opinion). The majority leaves those argu-

‘ments unanswered

The ma,jcrit.y’a own argument is implau-
sible on its face: "'{TThe usual risks of
imprecision and distortion from the pas.
sage of time'" are far grester after 17
years than after.2. Ants, at 2326, n, 1
{quoting Miller-El I, supre, at 343, 128
8,Ct. 1029). The majority has it just back-

" ward, -The passage of time, as AEDPA

requires and as this Court has held, coun-
sels. In favor of mors deference, not less.
At least the trial court, uniike this Court,

had the benefit of pauging the witnesses' .

and prosecutors’ credibility at both the
Swain and Boleon hearings, Miller-BI I,
supra, at 339, 128 S.Ct. 1029 (“Deaference
is mecessary because a reviewing court,
which analyzes only the transcripts from
voir dire, -is not as well positioned as the
trial eourt is to make credibility determi-
nations”); see also Hernandes supra, at
864, 111 -8.Ct. 18569 .(plurality opinion};
Balson, supro,-at 98, n, 21, 106 B.Ct. 1712.

‘ I :

“Even taken on its own terms, Miller—
El's cumulative evidence does not come
remotely close to clearly and convineingly
establishing that the state court’s factual
finding was -unreasonable, I discuss in
turn Miller-EI's four types of evidence: - (1)
the alleged disparate: treatment and (2)
disparate questioning of black and ‘white

veniramen; (8) the prosecution’s jury shuf-
fles; and (4) historical discrimination by

. theD. A5 Office in the selection of juries.

Although each type of evidence “is open to

© judgment callp,” ante, at 2339, the majority
" finds that a succession of unpersuasive ar-

guments amounts to & compelling case. In
the end, the majority’s opiniop is its own
best refutation: It strains to demonstrate
what should instead be patently obvious.

A

The majority devates the bulk of its
opinion to a side-by-gide comparison of
white panelists who were allowed to serve
and two black panelists who were atruck,
Billy Jean Fields and Joe Warren. Ante,
at 2326-2832. The majority argues that
the prosecution’s' ressons for satriking
Fields and Warren apply equally to whites
who were permltted to ‘serve, and thus
those. reasons must have been pret,extual
The voir dirg transcript reveats that the
majority is mistaken.

CItis worth noting at the.cutéet,‘hnwav-
er, that Miller-El's and the Court’s claims
have always been a moving target. Of the
20 black veniremen st Miller—El'a trial, 9
were struck for cause or by the parties’

. agreement, and 1 served on the jury.  Mil-

ler-El claimed at the Butacm hearmg that
all 10 remaining black veniremen werg dis-
missed on account of race. That number
dropped to 7 on appeal, and then again to
6 during his federal habeas pruceedings

or those 6 black venireman, this” Court
once found dehatable that the entire Iot
was struck based on race. Miller-El 1,

supra, at 343, 123 S.Ct, 1020. However, 4
{Carrol Boggess. Roderick Bozeman, Way-
man Keunedy, and Edwin. Rand) were dis-
missed for reasons other than iuce, as the
majority effectwely concedes . Ante, at
2332, n. 11; Mdlm*—El I, supra, at 861-
354, 123 8.Ct: 1{)29 {SCALIA J., concur-
rlng)

-.'The majanty now focuses exclualvaly on
--erlds and Warren. But Warren wes ob-

viously equivocsl about the death penalty.
In the end; the majority’s case reduces to
a gingle venireman, Fields, and its reading
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“:0f; a¢20~yeav-old vmr dlﬂi tranacnpt thnt

ol ambiguous ak best.:: This is the antithe.

Py sis of clear and cenvinclng evidence.

8
. T

= -;:_...a.r'l:‘,'f‘ : :
“From the outset of- queatimﬁng, Wnrren

- _"f‘;did nat ‘specify ‘when' he' would ‘vote to

impose the death: penalty Whien asked. by.
prosecutor Paul Mma!usn about kis. abilit.y;.

“v . o fmpose the desth: penalt‘.y, ‘Warren atat-

-0 ved, "[TThere are; some cases. where T would_
: o agres; you know,. and there are others thnt‘,

+ Ldon't? .8 Record 1526, - Macalusu then

explained at: length_the typea;uf erimes

- that qualified a3 capital murder under Tax-

‘a8 1aw,-and -asked: whethar ‘Warren wmﬂd
-he:able to: impose the; death penalty for
those: types:.of heinaus crimes;

;. ML:would ‘say-it depends .on- the case and

-the': circumstances in‘gulved, at the time."(

7.‘<Id., at 1680.. - He: offered: no_sense .of the
i.cireumgtances that. w::uid laad him to gon-

elude that the deat.h penaltxwas an apprn-

‘ priam punishment

ERAE

s

 piged - oo what the: déath-penalty accom- -
~phished in’ ‘thos: cases where Warren ba-. -
. Meved it useful, Ibid: ‘Even’ then, Warren

-

fp

4
B'IR

‘ ” .

= Macatigo: then ehanged tack and adked.

whether. Warren believed -that the death

penalty secomplished . .any gocigl purpnae L

Id, at 1531-1532, Once again, Watre:
pruved impnssihle 1o’ pin down:- Yes an
T, Sametimea I think it does and some-
 times I, thinlke 1€

- that,¥ Jdy, ab 1532, Macaluso then fo-.

expresaed no, ﬁrm vlew' T

*“T don know. It's s ;really hard . to say
“becavge’l know sometimes: -you feelthat: -
At might “help ‘to de@er cnme and’ then.

- you:.feel tha!; the.. peraon is’ not real!y )

suffering. Yoi're. taking~the suffering
away from- him. So it's like I.said,,
‘sometimes you:-have, ‘mixed, feelinga
ahout’whether or. not this is punishment

Id, st
1627-1630, Warren; contifimed. to. hedge:

cnme invuiving faod stampa.
919, [This euggested that Wm'ren mighit
-be more sympathetic to- defendants than

125 SUPREME COURT REPORTER

- oy ;you, know; you're. relievmg persnnal-

il punishment.” Ibzd. .
QWhﬂe Warren's ambivalence wes, dmven by
hi uncertainty that the:death:penalty was
..gevere enough, onfe, at 2381, that is beside
the peaint. ’I‘hmughaut tha examination,
Warren gave. .no indication whether .or
when he would prefer the death penalty. to
othier forms. of- pnnishment specifically life

ixnpnsonment B Record '1682:1533. To .

‘ prosecutors’ aeaking the death penalty, the
reason for Wnrre:l s amhiVaIence was irrel-
evant:. '

At voir “dire, thare waa no: igpute that
the prosecation striick ‘Warren not for his

* race; biit for hia ambivalencs oni the death
pena!ty. Miller-El's ‘sitorneys did not, ob- -
Ject to“the ‘State's stiikes of 'Warren or '

Pail ”Bailey, thnugh ‘they ‘objected to the
removal of évery other black- venireman;

_Both Bafley and Warren shared'the sariie
* characteristic; Tt Wwag not ¢l

Hear; based on
thair ‘Guéstioninaires: and ol riire testimo-

"1y, that they conld pose‘the death pen-
“alty. iSee supra; 842346, In: fact, Bafley

“Wag 80’ clearly struck for nonvacisl reasons

‘that. Miller-El ‘has Tigver ebjecbed to hia

removal at any stage in thig case.

“There ‘also waa ng’ quast.icm 4t the Bat.
on; hearmg why . the prosecution struck

‘ ‘5'Wan'en Maca}usa"tastit'ed-
't Somietimes” ‘you
have mixed - feelings “about “things like *

“I thgughl: [Warrens statements on voir
“dire] weie ‘incongiatent’ ¥ vespohses, At
. one_potnt he says, you know, on. a case-.

said, well, T-think—1I. got the: impression,

at leaat, ‘that* he suggested that. the -

. -Geath’ panalty was: ait ey way out, that
they should’ be made to suffer more; i
- App. 909,

In‘adeition; Mgc;m nated that Warren! 'y

Teonvicted for‘a
Id. at 909

ather jnrura Macsluso.was - quite: candid

. by-case. basis, and. at . snother point -he

-
b

b

‘Macdlusoxcught to-“stand .or falt un .the

" Noneof th 'h:e'men as a8 difficult'to
N elof these ven Wi wori; State accepted Woods as, ajuror: He eould

, servea a: purpnse") 1&&. (“I xﬂean, e a
“‘sad’ thing 't see; tothave’ to; kill someone, -

MILLER-EL v, DRETKE
{ . iCieas 123/8,Ch 2317.(2008)

thnt Warren was not as ohviously diafayor-
“able'te
slated “thiat he rilght not'haye-exercised.
. peremptory ‘against’ Warren later in“Jury”
‘selection, . Id, at'910:911, 'But Macaluso”

~" 7 used only his 6th.of 15’ peramptory chal-\

Iengea agn.{nat Wmen.

According to the majurlty, Maca}uau tea- k j
©tified that he: struck/Warren for:his state ¥
" ment that the death: penalty was:* ‘an’ easy
- way-out,) " ante, ‘at 23207 (quoting - Ap;g. i
- 909), n"h'dfndf for his ambivalénce about the.
! "‘déﬁthfapam'ilty,' ‘antes, at'28aL, This grossly: -

~-rnischatgcterizas’ the ‘record. “Maedluso
specifically testified at'tha Batson hearing:
that he was troubled by the ncongis-.
itenfcy]" of Warren's fesponses, App; 909
(emphas:s addad) ‘Macaliso wes speaking, -
‘of Warren's: ambivalance about:the  death

This ‘was: Macalisd’s “atatetl. Teagon, #an

plauaihility" of ithis.’ ‘reason—naot; one, co!
.cocted: by, the:majority~ Ante, at: 233

The majnrity pointa“‘to ,four nther panel

State Ant at 329-233(1 ‘According to.
the, maénriiy, this

premzsa ‘is fat'ilty

it ‘they” shioildn’t “have: dofie the: things -
that they did. Sometimes ‘they deserve to
~be killed"; 1d;,-at'98; 106 8;Ct. 1TI2(“IE L.
=:feglithat T -can-answer-all; three of these-
i[spectal-issue]. questiona yesand T: feelxthat.

khqs done s crime worthy ‘of the death

H ity

“tha ‘Btste ‘iis- Bailay, ahd’ Macaluso‘

‘penalty;in:reason wholly: nnralateﬁ to, ract:i. v

23063
penalty, yes;, I will gwee‘:sgdeath penal-
“ty!'); - By:.contrast, Warren  never ex-
prassed"a;fmnwiew one way:or:the ollier,

Troy Woods, ‘itio: was black and who-
aexyed on the ‘Jury, was ‘even irore eup-

pnrtive‘of‘ the - death penalty than Dl

18 - majority auggests ‘that- ‘prosecutora
mfgh ‘have aliowed Waods to seive on the
“hecause they “were ‘Tunnifg low on
i‘.uriear= ot they- wanted to. obspeuire a
pattam o iminatmn. .Ante, at 2390,
Thiat:. Bup k. cuméctnre cAn. sepve a8
"clenr and eoqvincing evidenca" i error in

.its uwn nght, hut;:ils is a!su beﬁed Ly t};e

ment was "tan qumk" hecause dei’endantﬂ

den't facl the puli  App. 409. When

‘asked what: aort of punishment defendants
‘ought to receive; ‘Woods' ggitl that he would -
“[plour:-somie- hﬂney ‘o ‘them and. stake
‘thern-“out’ over”an ant bed” [Ibid He

- teatified” t}mt He‘would:méte out such sen- -
itences'because If defendants “gurvive for a
. length of time, that: ‘would he. engugh pun-

“ ishment; and .

« they: swoulda’t. do it
-again” Id; gt 410" (aiteration omitted),
“Woods: aldo testified that he wag a lifelong

- helleverin the death penalty; id; nt 08, 100

‘B.06-1712;  thiat -He:could Impose death

+. generally. a8, a juror;, id., ‘at. 08,.106 5.Ct.

17125 and ithit he-could-impose death for

- murder during the cour ag of a. rebbery, the.

- specifiesicrime - of; which ~Miiler-I1 stood
aceused; ibid, -1t is; heyond eavil why the

~impnse the pumahment Bought by the
Stat&

Neveﬂhelesa, aven: asauming that any of
~these ‘vertivemen expressed views similar
o Warren's; Duke;, Woods; and Girord:
‘were questioned, much: later:in the jury
‘selection. process,:when the. State hod few-
er:-peremptories:to- spare. Only Sandra
3enkina wes questmned early in the vpir
«dire. _process, antl thiis only Jenkins was
even arguably aimﬂarly sit.uat.ed to War-

L

-

S
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ren, -Howsver, Jenkins and Warren were
-different in important respects. Jenking
expressed no doubt whatsoever about the
-Jeath penalty. She testified that she had
researched the death . penalty in_ high
schoel, and she said in response to ques-
t:uning by both parties that she strongly
believed in the death penalty’s value as a
deterrent to crime. 8 Record 1074—1075
1103-1104. Thig alone explaine why the
State accepted Jenking as 8 juror, while
Miller-El struck her, In addition, Jenkins
did not have a relative who had: been con-
vtcted of a crirme, but Warren did. At the
Batsau hearing, Macaluso testified that he
shruck Warren both for Warren’ 8 inconsis-
tent responses regarding the death penalty

and for hig brother’s conviction. Supm, at
2346

The mé,joritfy thinks it can prove prétext
by pointing to white veniremen who match
only one of the States profféred:reagony
for striking Wairen. “Ante, at 2320-2330.
This. defies logic, “‘Similarly situated’
does not mean matching any one of several
‘reasons the prosecution gave for strikig &
potential juror—it medns matching all of
them,” Miller-El I, 53’? U2, at 362-368,
123 S’Ct‘ 1028 (THOMAS, J‘!: disSBnﬁng);
cf, Newport News Skipbuilding & Dvy
Doc.'_a Co. v. EEQC, 462 U.S. 669, 683, 103
8.0 2622, 77 1L.Ed.2d 89 (1983) (Title VII
of the Civil Rights Act of 1964 discrimina-
tion ¢ccurs’ when an employeé is treated
«hug g manner which but for that parson's
sex would be different”’” (quoting Los
Angeles Dapt. of Water and Power £
Mankart, 435-10.8, 702, 711, 98 8,Ct. 1370,
65 L.Ed2d 657 (1978))). Given limited
peremptories, prosecutors often must fo-
cus-on the potential jurors most likely to
disfavor their case. By ignoring the totali-
ty.of reasons that a prosecutor strikes any
" partieular venireman, it is the majority
that treats potential jurors a8 “products of
n set of coolde cutters," anis, at 2329, n.

.
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§—as if potentlal jurors who share only
some among many traits must be trested
the same to avoid a Batson violation. Of
courae jurors must not be “identical jn all
respects” to gauge pretext, ante, at 2329,
n. 6, but to-isolate race as s variable, the
Jurors must be comparable in all respects
that the prosecutor proffera as important.
This does not mean “that a defendant can-
not win a Batson claim un!gas there is ah
exactly identical white juror” Ibid It
means that'a defendant cannot support &
Batson claim by comparlng veniremen of
different races unless the v ‘veriiremen are
truly siml!ar

2

The second black vemreman on whom
the mnjonty relies iz Bxlly Jean F‘ields
Flelds expreased support for the death
penalty, App. 174-175, but Fields also ex-
pressed views that caIIed mbo questlon his
abn]:ty ‘to  impose the death penalty
Fields was a deeply rehgmus man, id,, at
98, 106 S,Ct. 1712, and prasecutors feared
that -his religious convictions might make
him reluctant to impoge the death penalty.

Those fears were, cunﬁrmed by - Fields' .

view that all penple cuuld b, rehabilitated
i introduced: {o God, a fear that had spe-

clal force considering the special-issue

tuBtIGFB necessary to impose the death
penalty in Texas. One of those questions
asked whether there was a probability that
the defendant would engage in future vio-
lence that threatened society. When they
regched this question,; Macaluso and Fields
had the following exchange: . '
“[MACALUSO:] What does that word
probability mean to you in that connota-
_tion?"”
. “[FIELDS:] Wel] it .means. is there 4

- possibility that {a defendant] will coritin-
cue to lead this type of life, will he be

‘rehahﬂltabed -or does.-he intend to make

this a life-Jong ambition.”

MILLER-EL v. DRETKE
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S[MACALUS0:} Let me:ask you, Mr.

Fields, do you feel as though some peo-
- ple simply eannot be rehabﬂltated?”
[FIELDS:] No.” - '

" S[MACALUSO:] You think everyone can
be refighilitated?”

"[FIELDS ] Yes"” Id., ut 183-184.

Thus, Fields mdmated that the pasa:bzhty
of rehabdltatlon was ever—present and rele-
vant to whether a defendant might commit
fature acts of violence, In light of that
view. it'is underatandnble that prnsecut.ors
doubtéd whether he could vote to impose
the death. penalty '

Fields did testify that he could impose
the death penalty, even on a defendant
who could be rehabilitated: -Id, at 185
For- the majority, this shows' that the
State's reason was pretextual. “Anle, it
2327, But of course Fields said that he
could fairly consider’ the deiith penalty—if
he had answered otherwise, he would have
been challengeable for couse. The point is
‘that Fields' earlier answers cast significant
doubt on whethér he eould -impose the
death penalty, “Phe very purpose of per-
emptm‘y strikes is to allow- parties to re-
move potenhal Jnrora whom they suspéct,
but cannot prove, M4y exhlbxt a part:cu]ar
biaa, See Swuin, 380 U. 8., at’ 229 85 8.Ct.
824; JEB a Alabanw. et rel. T. B, Bl1
Uas. 127 148 114 S. Ct 1419, 128 LEd 2d

3. The majnrity argies that prnsecutors mis-
characterized Fields' testimony  whén they
struck him. Ante, at 2327, This Is partially
true but wholly irrelevant, Wher Miller-El's
‘counsel suggested that Fields' strike was re-
!ated w mce, prosecufor Jim Nelson respon&-
ed:
"IW]e're certainly nut exercising a preemp—

tory strike on Mr. Fields because of his.race

in this case, but we do have contern with
. reference to some of his statements a$ 1o the

death penalty in-that he said that he could

only give death if he thought a person-could

‘not be rehabilitated and He later made the
- cornment that any person could berehabilitat-
ed if they find God or are introduced ‘to God

89 . (1994) (O'CONNOR, J., concurring).
Based on Fields' voir dirve testimony, it
was perfectly reasonable for prosecutora to
suspect that Fields might be swayed by a
penitent  defendant's testimony.?  The
prosecutors may have been: worried for
nothing about Fields' réligious sentiments,
but that does not mean they were inatead
worried about Fields' race.

As w1th ‘Warren, the ma]onty attempts
to point to similarly situated nonblack ve-
niremen who were not struck by the State,
but its efforts again miss their mark for
several reasons. First, the majority would
do beiter to begin with white veniremen
who were struck by the State: For in-
stance, it slips over Penny Growson. a
white panelist who' axpressed a firm belief
in the death penalty, but who also stated
that she probably would not impose the
deith penalty if she believed there was a
' chance the defendant could be rehabilitat-

-ed. Ants, at 2328, n. 5; 3 Record 12it.

The ' State struck Crowaon, whlch demon-
strates that it “was concerned about views
on . rehabilitation’ when  the -venireperson
was not black.” Anie, at'2328, n. 4.

Second, -the nonblack ventremen {0
whom the majority points—Sandra Hearn,
Mary Witt, and Fernando Gutierrez—ware
_more favorable to the Staté than Fields for
yavious reasons.! For inatance, Sandra

and the fact lhat we have & concern that his
religious feelings may "affect his jury service in

- this case.” App. 197 (alieration omitted).
Nelson pertially misstated Fields' testimo-
ny. Fields had rot said that he would give
the death penalty only if a person was beyond
* rehabilitation, id., st 185,’but he had said that
any person could be rehabilitated 1 intro-
duced t¢ God, id. at 184, This is precisely
~ihy prosecutors were concerned-that Fields'
. “religious feelings [might] affect his juzy ser-

vice.," - Id, at 197.

C explaming why veniremen Hearn, Witt,
and Guiierrez were more favorable to-the
State than Fields, the majorlty fanlts me for
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. T jizsgt‘sumiﬁ:ﬁnfcoumr'REPORTE'R MR . MILLER-EL v, DRETKE
| ;o DR cumrzs B0 2317, 12008) - ‘
' was:adam "nut. the.valma uf the™ murder (Mlller—”Elfspreviﬂualye had twiee' 2y« convicted, and: whether ‘his brother's:.crimi . aa,,its last; The S_tate questiened_panehsts
Hdﬂath penalty for, ‘allois.‘crimes,  App. spent time in:prison. for armed:robberies), i 'nal”higm'wm}}d nffect “Fﬁelda’ ‘ability:to ;__.iffer_ 'tly "whan th nalra re-

amhivalance about’ Lhe

;did not‘ fail**tn engageﬁm i 4 ‘meaningful death penalty‘ Any racial “digparity in.
Yol dive’ ‘axdmination! a8 the’ majority; questmnmg resuited frum the reality that

contends, Ante, at 2328 (quohngEmpwrta INOLe, onblack ‘Veriifemen favored the
.. death’ nnlty_ _and were wﬂ!ing to i_mpcm _

430, 451452, Miller-EIL of eourseshot in- 4, it 2462:2468, Thissls likely why the =
- eald-blood: twe. men. who were lying'hefore “State accepted ‘Wit and Miller-El struck

o him bpund‘ and: gogged. In addition; ™ her! 7d; at 2464-2485, Finally, Fernando 7
:r_fHéarn'a-fahher a ‘agent:for the Gulierrez: testified that-hei dould ‘fmpose ;

~Federal Bureau:of: Inveatigatlnm ‘and” ‘har - the 'fdeath pemk,y for ‘Brutal’ crimea. 11~

) strdng suppusrt fot- tha‘ideaﬁh pannlty 1
”""at 2414—2416 2443—»2444 Shﬂ*‘f :

ok put: her in- gaily coritact. w1th police
.;-'.nffieera fer whﬁmwsha expressed the b~

ed'- t far

In f;.mt “om appeal Milier—El's cuunsel
hag this to: o8y, abnutTarn* IE Bver—If
" “WAS" m'stm that

a,gital Mur-

der Jury, iﬁ 4w’as Venirewom;m‘HEKRN

(B) 3
iaaue

l:les, not. fts’ fmore evere ‘ofies, Jd., ‘at

“4308-4500, 44154414, 4aS1.
; il ' 'gth, and ulti-.
matal_v he was' actepted by both partiea ]

'nnd seated un tha Jtir‘j’r} -I‘

;several. drug con-

. :hecause, hfs. brother har

p0; - Vietona and. had :served time in: prison.

-prone Juror just as objec
able’ tu the State.as-- .Fields Anta ‘at:

Fields: s‘ﬁéités-f
e cummunp!ace view that sbme,

Ebut not.all; pedple can be rehabilitated I

'was released frum pnson and cummitted

- "facus{mgl onireasony the, pmsecmlnn ltseifz
did not offer.™  Ante, at. 2328, n, 4. The

i w mnjorilya compluint is hard to understand.
’ _"'I‘hu: State accepied; Henm, Wwitt, -and: Gutler.. .

‘tez; . Although itis apgpacent from the volr dire. .

n transcript why the:Siate - wanted {0 seat’ thuse
vunlrernen onthe Jury, it was never réquired

.«w_:crhnina! histnries.

Appy 190; 109, Heatn, W:tt, and Gutierrez
did: nots havemrelativ . Witk iea

Thus, ;.thera was an
additional race-nentral reason to dismiss
Figlda .that simply was .not true of the
ut.her ';iurora. ,Sarel“ 8

the' ‘majority's

. :nffcr“ s rcamns Tor- ‘doing, 50, lf the
majority instead' mesns that T-focus od wheth-

ord. 4391-—4392 Tn"fact, the only
Y g" -umr dive Wik Whether Gutler-
“reg cuuld app}y Texas' niora’ lenient penal- )

gt 4439—4449.

- Third I-Ieam, Wltt and Gut.ierrazwere; i
. ot stmilayly situated.to Flelds eveniapart . §
from; their views ‘o ;the- death penalty. .
Fields Was dismlssgd not only:for his.pro- ..
defenae viewa Qntrehsbilitatinn. Wit alao -, -,

he. a,jurity diammsea as“‘mnkeweight" '
i ‘the: State'a justiﬁcaticm as'to Fields' broth
oy wnte, -t 2308, “but

1g th‘atare contrived. Theg State
questione Fialds during voir direl shotit. ...
‘ : drug offenses; where the of- .. )
" fanses. uccﬂrred, ‘whether his: brother had ™}
been tried; whather*‘his brother haﬂ been-

.-

er these veniremen opposed the death penalty *

tand whether, they: had rélatives with: signifi-

:cant criminal historles, those are precisely the - -
+ reasons: uffercd :by; the Stae: fur its alrike of .

-Figlds,”

oy o e

State anil’ counsal farfMﬂier-Elztnnlg p}ace

i

§. Travis, 776 80.2d 874, 881 (Ala.2000))..

4

“The: ‘majority algo:: cantends that. ‘the:

' Siates justi.ﬁcntitm* asto, Fields' brottier
' il!uatratea prebm:h because the. St.ate ﬁrst;

The séonrt

.cuséed Txelﬁa'%bmthe: it essant.in y
“ame Hme: it discussed “Figlda! religimm_
e e entirexaxchanga ‘between the

; bvinus eveméfrq:n"
xmp!y offered :bnth

3

; ot it “this: facti. Miller-El
rgues; aid the miajority accepts, that the:
roseciition’ nsked' ‘different' questions:a

nn "twe. subjects' ‘(1)‘the’ ‘mahner . of exec
‘tion-and’ (2)" the’ minimum pnnishment als, .
: 3 “dtats law. . Tha:last- time: this -
“ense was here, Trefuted Millar=El's claim
“{'.hat"the prosecutdrs’ disparate questioning .

caﬂ,. acial Yiias, and: explainadymhy‘ il

- did: nﬂt even.entitlelim’{o- 8. certificate of.

appaalabi}ity Miller-EL T, 537 US, at
7'368-370; “123 BC‘:tf 1029 (dxssenting upm
fome -

‘o This! time;, the majority has:. shift.ed

' vy ‘g’ears, r:laiming that: o different set; of fu-

- YOrs; Beman rates: the, tabe’s racial: biag:.
The majority’s new. clmm I jusi: a8 ﬁawed

it

4 1
o Whlla mnst vaniremen wme gwan A -
“of thie dliath penalty at
X r voi &ma examinations, :
 gome- ‘wera.. c;uestwned with- 4 “graphie

ﬂi: :: scnpt." thiak, detailed Texas' method of exe-

Ante, at: 2333. Accordmg to Wil

whu were amblm-
thg death panalty. .

tiﬁna ﬂn'ectly relevant“ tn‘the death pem\l-

;- Question: 56.asked; “Do: you helieve In
" thetdeath: penalty?".- It uffered panelists
the-chance:to civela #yes” or "ro,” and then -

- . asked them: to “[fillease explain: your an-

-swer'in- the provided. space:: g, Joint
“Tiodging 6is Quesl;iemg 8. asked; Dy you

‘have;any;moral;, rehglous, or. personul be-
) Mefg, that wmﬂﬁ :prevent: you from -re-
vmr dira: of black and‘nicnblack veniremen Aurping ‘a. verdict: which: would. ultimately
~result. inthe’ execution: of: another human -

[heing?" -and offered: panehsts dnly the.
chnncabecircle “yes! or “no* Jbid

" According to the St.nte thiose veniremen

who'took » consistent stand on the death

enaity—either: forzor: againgt it—did not
wéceive' the: graphic:seript. - These prospec-
tive jururs either answered “no” {o ques-
“Hon 56 and s BTN ‘giieation: 58 (meanmg
. they: ¢ ot bielieve in-the;death penitty
and ‘had qualms. about. imposmg ithy. .or
.angwered “yea' to. questian 56.and “no” to.
-question: 68 (meaning. they did believe in’
t.he’deat.h pena!ty and had no qua}ms about
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imposing it). Only those potential jurors
who answered inconsistently, thereby indi-
.cating ambivalence about the death penal-
ty, received the graphic script,

'The questionnairas bear out this distine-
tion. Fiftean blacks were questioned dur-
ing woir dire. Only eight of them—or

" 63%—received the graphic seript. All
elght had given ambivalent questfonnaire
snswers regarding their ability to impose
the -death pemi]ty There is no question
‘that veniremen Bakeér, Bailey, Boggess,
Wooda, ahd Butler were ambivalent in
thelr questiohnaira answerd, See anig at-
2386, n. 27; 4 Record 1874-18765 The
majority c]aims that Kenton, Kennedy; and
Mackey were not ambivalent,: ante, at
2335-2336, and nn. 17, 18, but their ques-
tionnaire answers show ‘otherwise. For
instance, Keaton circled “no” for question
B6, indicating she ‘did not believe In the
death penelty,:and wrote; “It's not for'ine
to_punished feic/ anyone,” - Joint-Lodging
53. .However, the then cirefed “no” for
question 58, indicating thet she had no
quaims -abouf imposing the death.penalty,
Ibid. Likewise, Mackey indicated. she.-did
not believe in the death penaity and wrote
- “Thou Shall-Not Killl" in the explanation
space.’. Id,, at 79. -Mackey then said that
she had no qualms, religions or otherwise,
about imposing the death: penslty, even
though she:had just quoted one of the Ten
Commandments. . Ibid. - Keaton's . and
Mackey’s answers.-cannot be reconciled,
.and ‘the majority makes no attempt.to do
80, A'nte, gt 2335 n..17. Kennedy wrote
on, his, questiunnuire that he would impose
the. death penalty “{olnly in extreme cases,

5. The majoﬂty s own recilation of the voir dive
uanscript captures. Butler's ambivalence.
Ante, at 2335-2336, 1. 19, - Butler said both

. that she had no qualms about imposing, the

death penalty, 4 Record 1906—1997 and that
she would ‘impose the death pcna[ty “anly
wheri'a erime has been conmitted concernlng
a child such as beating to death or some form
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such aa multiple murders.” Joint Lodging
48, This left prosecutors uncertain shout
whether Kennedy could impose the death
penalty on Miller~El, who had murdered
only one person (though he had paralyzed
another).

Of the seven blacks who did not receive
the graphic script, six took a stand on the
death penalty—either for or against it--in
thelr questionnaires; There was no reed
to use the grephic script to clarify their
positions. = Veniremen Bozeman, Fields,
Rand, and ‘Warren all answered “yes” to
question 58 (indicating that they believed
in'the death pennlty) and “ng" to question
58 (mdlcating thet they had 1o quaims
about imposing i) Id, at 8 (Bozeman).
id., at 14 (Fields}; id, at 30 (Rand), id., at
22 (Wa.rren) Venireman Mosley was the
opposite He said that he was oppoaed to
the” "death penalt.y, 7. Record 2656 2681,
and that he deﬁnibely could not’ impuse it,
id., at 2869——2670 The same appeqrs true
of venireman Smith, 2 id, st 927-028, who
was so adamantly opposed to the death
penalty throughout her voir dire that she
wag struck for cause. Id, at 1006, The
only appsrent exceptioni is v,eni;jg.man-Car-
ter. She said that ‘she believed. in the
death penalty, but wrote on the question-
naire, *Yes and - no. It would depend. on
what the person had done.” 4 id; at 10903,
She then answered * ‘fyles’ " to ‘question
58, indicating that she had some difficultles
with imposing the death penalty. Jbid.
Despite her ambivalerice, ‘Carter did not

recelve the full graphic script: Prosecu-

tors told her only thal: Mll]er—El “Ewonld}

of harsh physlcal abuse and when an 1nnucent
victim's life Is !aken," id., at 1874,

6. The State’s concers with Fiélds and War-
ren stemmed not from their: questinnnaire re-

~spohses, but,from thelr subsequent voir dire

test[mony Supra, at 2352 2355,

MILLER-EL v. DRETKE
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_be executed by lethal injection at Hunts-

ville,” Td., at 1862, -

Thus far, the State’a explanation for its
use, of the graphic seript fares far better
than Miller-El's or the maJur;ty B. Ques~

_tionnaire answers explain, prosecutora use

of the graphic scrlpt with 14 out of the 16
blacks, or 93%. By contrast, race explaing
use of the. acnpt with only 8 out of 16
veniremen, or 53%. The majority’s more
nuanced explanation is lilkewise inferor to
the State’s. It hypothesizes that the acript
wns used to remove only those black veni-
rémen ambivalent about or opposed to the
death pena.]ty, Ante, at 2336, But that
explanation accounts for only 12 out of 15.
veriiremen, or 80%. The maqunty cannet
explaln ‘why prosecutors’ did not use the
acrlpt on Mosley and Smith, who were
opposed to the death’ penalty, or Carter,
who was ambivalent, Betause the majori-

"ty -doed not- account for veniremén like

Carter; and .slse mischaracterizes. venire-
.men like Keaton, Kennedy, and Mackey, it
arrives at’ different percentages: This is
not clear and convincing evidence of racial
bias.

The State's explanatmn also accuunts for
its treatment of the 12 nonblack veniremen
(10 whites, 1 Hispanie, and 1 Filipino) on
whom the majority relles. Granted, it is
more difficult to draw conclusions about
these nonblack  veniremen; With ‘the
blacks, 11. of their 15 questionnaires are
available; with the nonblacks; that number
plummets to 3 of 12,'because those venire-

. men were not discussed before the state

court.- See:supra, af 6, Nevertheless, the
questionnaires snd voir dire: permit some
tentative conclusions.

‘Pirst, of the five nonblacks who re-
ceived the graphic acnpb—Desmiae, Ev—

7. Joint Lodging 184 (Sztybel} {"If a person is
found guilty of murder or other crimie, which
they have taken someone else's life, without a
valid defense. They may continue to do this

ans, Gutierrez, Sztybel, and Zablan—four
were ambivalent. On his questionnaire,
Gutierzas- answered both that he believed
in the .death penalty- and that he had
qualms about imposing it. Joint Ledging
231, Sztybel and Zablan sverred that
they believed in the death: penalty and
could impose it, but their written answers
to question 56 made it unclear under what
circumstances they ‘could vote ‘te impose
the death penalty Desinise is.a closer
call, but he was genuinely undecided about
his ability to impose the death penalty,
and the parties struck him by agreement.
3 Record 1505-1506, 16509, 1611, 1614. Of
the five nonblacks who - received "the
graphic seript, Evans. was the only one
stendfastly opposed to the: death penalty.
6.id., at 2588-2689, 2601, 2595,

Of the seven nonblacks who allegedly
‘did not receive the graphic script, four
were strongly opposed to.the death penal-
ty. See Miller-El I, 537 U.S,, at 364-365,
123 S.Ct. 1029 (THOMAS, J., dissenting).
Berk, Hinson, and Nelson were so opposed
that they were struck for canse, and Holtz
wag -struck by the State because he was
opposed’ unless a policeman or fireman was
murdered, Jbid. Administering the graph-
je.seript to these potential jurors would
have been nseless.  “No trial lawyer wotld
wﬂlingly sntagonize a petential jurer ar-
dently oppesed o the death penalty with
an extreme portrait of its hnplement,atloa »
Id, at 864, 123 8.Ct. 1028.° i

-Of-the remaming three nonblacks the
majority is correct that Moses was ambiva-
lent in her queationnaire responses, 3 Rec-
ord 1140-1141, 1177, alf.huugh it {8 not
certain that Vickery was, 4 4d, at ‘1611,
Neither received the graphic seript.  Hove-
ever, the ﬁnal nonblack Gu‘ard conﬁms

again and again, Even if they are sentenced

to jail when they are released this could. keep

happening”); id., at 223 {Zablan) ("If it's the
. law and if the crime Fts such punishment”),

w
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goz-T

wag- ambivaient‘ ‘On;the stand, prasecutorf ;
- Nelson sterted off with the abstract script

_8.1d, at 2520~2521 But. il: quickly hecame
""npparen& that’ Girsr:
shre” ubout her ability-to impose the death

1wy “Just not, réal

penalty, ahd ‘She testified that she. had. ot
-decided:its value a8 a form of punishment.
Id, at 2529-2523. - At that point; Nelaon
gave her the graphic sﬁﬁﬁb-ufnt no: Gthef
‘reason than-to discern her:bagle reactmn
Id;, at 2624-2625; Not only did- ‘i Bucs
ceed-~Girard - testifi ed' that she did nah
want to-serve on a capital jury, id; at 2629,
2681~tnit ‘Miller-El's attorney. also, used
the graphic seript when he questioned: Gir«
ard, i, at-2663. Miller-El'a counsei_ 'as
uaing the griphic seript just as tlie ﬂtate
wes:, to discern’ a: potential juror's. true
feel_ings, not to create cause for removing a
yeniremss, -

In eny event again the Statea explana-
ion fares well. - The Stata’a exp!anation
accounts for: pruaecuturs chuice between

. the abstractand’ graphic scripts for 9 of 12
nonb!ack ‘'veniremen, or 76%. Moses, ‘and

Vlckex'y were likely ambivalent but did ngk:
receive the’ graphie Beript, while Evana
was epposed to-the denth penalty-but did. -
recelve it, Hawever, the majority’s theory
aecounts for the State's treatment of, unly
8 of 12 nonblacks; or 50%. Tha majority.
can explain why Jurors s like Mnsaas iangd:
Viekery did nat receive the graphic scmpj;,
because it believes the State was using’ the
graphic script primarily with " blacka ops: -
posed to or. ambiva}ent‘. about the death:
penalty. Ante, at 2336, But the majuril‘.y

* eannob explain the State's use of the seript

with an cppesed ncnblack like Evans, or

8, Glrard did not answn question 56 about
her bellef in.the death penalty, 6 Record
2522, it she Indiéated in answer to question
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nod

" 'Btate's” treaﬁnent of 18"
Jurdrs, -or”67%:; ' This 18 & 'far ery from

.iflawed ;thenthe last.one,

e, g

e v

Fmally; the mgjanty cannut take refuge

in ‘any ‘supposed: disparity between use:of -

the: graphic script with: ambivalent black

‘&hd:nonblack ‘veniremen; Anite; ot 2338, .
The:Stats gave'the: grnphic aeript to 8'6f 9.

» ambivalént: blacks, or- -B8%; ‘and’\ 6" of 7
ambivalent nonblacks, ; or- 1%, “Thia- 18
 hardly -much ‘df 4. difference. Hewever,
~when the: mqfority !umps in ve:ﬂremali op-
:posed’ to; the:death panalty, Abid,y the' dis-
parity- :increnses, ’I‘he State gave the
- graphic: script to 8 of. 11 ambivalent “or
-oppoged: blacks, or 78%, -and 6:of 12 ambi-
valent or. oppuaed nonblimka OF: 5{}% But
the:reason for the: incr&aaed disparit
not race:. It is, as the State:n

‘the; graphi ic script.

Tn sum; - tha- Stabe cgm axplai"' its treat- .
. ment of 23 ofi27 pntentialfjnr

ey

while'the: minjority éan only de @uunt fc;r the
BT ‘patentinl

glear and conwncing evidenied of racial
bias ST e

3

. Millér-E1 also,alleges that the State em:
ployed two different seripts, on'the basis.of -

race when,, asldngnquastiqr;ﬂ about |mposi-
‘tion of the minimum, sentence. . This dispa-
irate:questioning: argument. ds..even mere
.The e\rldence
confirmg. that, a5 the, State. Argues, proge-
cut.ara uised: d;fferent queatiordng on’ mini-
;mum sentences-to: create ‘cause {o atrike
veniremen who were. ambivalent- about or
oppused to the: ‘death penalty Brlef for
Respondent 33;. and n26. B

58 that her pcrsnnal bellefs wouid hot: pi’eﬁen!

her from, imposing the. death permlty, l‘d. ut .

2555-2556, ar

'ainf:'a'ins, that ;
veniremen whn were opposed the death
N penaity did, nnt" receive

: After alt, Girard's views were
favnrahle to Miller-EL '

mum unis_
,}etpressed ambwalence ahuut the dea‘

- /There was, 1o, reason:to.give: the MPSto

. - ;Butler;.
whom: were;: .dismissed fu!: cause or: by -

| - -were:s0:adamantly..opposed. to the death;
-penalty - during. voir dire. that the ‘State: .
“. -pttempted:to remove. them 'for, canse.- 1=
~(A)y:Hetord: 411274120, 4142, (Bailey) -

© diagu

.),%

their questionnmres

ot (Ba];er,gBuggBSs, and: Kennedy) or during -
i yoir dive: (Bazeman, {Fields, Rand,
s Wmen)' “Woods .expressed:, ambivalence. -

and

in’his queationnalre, bt his voir dire testi:

N ~moay miade clear ‘that. he. was, 8 superh
’ ”jnror for:the: State:

“Hee: igairrn; '8t 2858,
‘Thiis, Wuods did ot recelve:the MP

kSmith, all: of .

arter, Mnsley,

. agreement; of ;the parties,. That leayes
«Ralley; K eaton; . and.Mackey, a.ll of whom!

64316 (Keaton); - 10 -dd;: -t 3050,/ 3953
»(Mackey) iBecause:the Btate: believed,.ﬂmlr
. it; aiready‘fhud ‘grounds’to strike these .pn

antialifurcrs, it did: mot: need; the MPS'to "™
lify. them: - ‘However, even, esuming -
thatf the. State-shonldvhave used:the MI?S

on-these 8 veniferien; the State’s explana- .

“tion still accounts’ *for 7.-of the *Ifl ambiya
~lent’ blacks, ur 70% o

The m&inrity does not aen{msly cunbeat :

of this; Ante st £387-2888; arid . 84,
stead; it coritends thiat " the: ‘State, used:
“th MPS ‘lead’ aften’ With nunhlacks whieh

- & onat.rates ‘that’thie: MPSawas & ruse to-

.remava hlackz. “This ia not: truess The.

N Bta?;e uaed tha M}?S more affan “with ambi-

9.7 I making ihe. deciuiom wheihar to, emplcy

< ‘the’MES;. pmsunumrs could_rely.on both-the,

N uns}lonna&es and subistant
mony; ‘becaise: the - minl

-+ udfrs than quéstioning ¢ aboit the death penalty.
;IIEr-El I,-537" US, "422, 7369, /123 5.0k

“ 1029, 154'L.Ed;2d 931 (2003) ('moms. e

dissenting).

L ’*MILLER-EL v.%DRETKE
X Clteas 125 8,Ct 2311’ iml!!l) W ?

s voir dire testls "
1 apunishment,
-quigstioning. ‘occurved miich later in ‘the voir

fwmx{u.mlzsﬁl |

By,

va!ent iotiblackswho: A’JBI‘& not. otherwise .
rémovable for cause.or. by agraement

Of the nonhla*ks who'reachiéd the point
i the voir dire.sequence’ whers {he MPS
‘was - typieally. admimate;ed the majority
points:to 11'whon:it. ‘alleges-were ambiva-
lent: and. ahuuld have received: the seriph,
Ante, . ak: 2337—2338, and:n; 34, - Throe, of )
these veniremen—-Gibsun, Gutxmmz, :md
Hultz—wera ‘given “the . MES just lhe

; many- of the’ ‘blacks: “Four, of: the remain-

Aing eight*vemremen——Mnsas, Salsini, Viek-
ery, “and Witt—were. favorable enough to

e iState that Miller=El peremptorily
atruclfthem.‘“ "The- State had no interost
wdisquahfymg these jurors, Two of the.
maining four - -yeniremen-=Heorn  and
’Mazza-—mdmabed that ‘they::pould impose
16 death panalty; hoth ‘on:thelt: question-
“hares: aiitl diring 2oir- ‘ire; The. State
“Tilewise'. ad*no: interest. in- ‘disqualifying -
these- jurors.. " Assuming. that the State
‘gholdl-hava:‘used ‘the MPE en-the two -
(aimngf“veniremen, Crowson: and Wha- ~
ley-‘~‘the Stabe's ‘explanation:. still* aceounts
for 9. of the: i1 ambivalent: nonblacky, of
81%"_ Milier—Ei's -avidencerds nol even
minimally persuaaive, much Eess clear and

cenvmcing

_ Mlller-—El’a m'gument thal.f r nsmutm‘s
-'_aahutﬂed the Jury ‘tovemove binels s pure’
"'apeculatinm At the: Batscm henving, Mil-
Jer-El did: -tiot: raise, nor wis thera nily
fdiscusainn of, theitopie:of Jury ghiffling &8
araecial hctic 'I‘h" 'acord shows only that
- the State aliiffied the Jury ‘_ _hng the I'uat

10, - Moses ‘gave ambivalent answers on her
questlurmaln:. a8 perhape did Vickery. S
“*ora, at 2359, ‘However, Moses and Vickery
‘lmﬁca&ed during, their voir dire tesiimony that
they-could impose ‘the death penalty, 3 Rec-
- ord 1139-1141; 4id,, at’ 1576~1579, and thus
+7 - they-were hot; quesﬂnned ‘on minimum -
. ,tem:es But sen anze, at2338 . 36
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three weeks of jury selection, while Miller—

El shuffled the Jury during each of the five
weeks, This evidence no more proves that
prosecutors sought fo eliminate blacks
from the jury, than it proves that Miller-
[l sought to elbminate whites even more
often. Miller-El I, 637 U.S., at 860, 123
5.0t, 1020 (THOMAS, J., dissenting).

Miller-E] notes that the State twice
ghuffled the jury {in the second and third
weelis) when a number of blacks were
seated at the front of the panel. Antg at
2333, According to the majority, this
fgives rise to an “inference” that prosecu-
tors were discriminating, Ibid. But Mil-
ler-E! should not be asking this. Court to
draw “inference[s]”; he should be asking it
to_ exomine clear and convincing proof.
And the inference is not even a strong one.
We do not know if the nonblacks near the
front shared chardcteristics with™ the

~ blacks near the front, providing race-neu-

tral reagons for the shuffles. We also do
not know the racial composition of the
panel doring the first week when the State
shuffled, or during the fourth and ﬁfth
woels when it did not,

More important, any number of charac-
teristics other than race could have been
apparent to prosecutors from a visual in-
gpection of the jury penel. See Ladd v
Stete, 3 S.W.3d 547, 563-564 (Tex.Crim.
App.1999).  Granted, we do not know

swhether prosecutors retied on racially neu-

tral reasons, onts, at. 2333, but that is
becauge Miller-E| never asked at the Bat-
son hearing, It is Miller~El's burden to
preve racial discrimination, and the jury-
shuffle evidence itself does. not pmvide
stich proof.

: D
The majority’s speculation would not be
complete, however, without its ‘discussion

i1, Judge Larry Baraks, one of the Airst black
prosecutors to serve in the D. A's Office,
testified that, to the best of his recollectian,

125 SUPREME COURT REPORTER

(block-quoted from Miller-EL I} of the his-
tory of discrimination in the D, A's Office,
This {8 nothing more than guilt by associa-
tion that is unsupported by the record:
Some of the witnesses at the Swain hear-
ing did testify that individual prosecutors
had diseriminated. Anig, ‘st 2383. How-
ever, no one testified that the prosecutors
in Miller-El's triel—Normen Kinne, Paul
Maca]uso, and Jim Nelnun-—had ever been
among those to engags in raclally discrimi-
natory jury selection, Supra, at 2346,

Tha majority then tars prosecutors with
a manual entitled Jury Selection in a
Criminal Case (hereinafter Manual or
Sparling Manual), authored by John Spar-
ling, a former Dallas County prosecutor,
There is no evidence, however, that Kinne,
Macaluso, or Nelson had ever resd the
Manual—which wes written in 1968, al-
most two decades befora Miller—~EI's trial.}!
The reason there is no evidence on the
question iz that Miller-El never asked:
During the entire Balgon hearing, there is
no mention of the Sparling Manugl, Mil-
ler-El never questioned Macalugo about if,
and he never questioned Kinne or Nelaon

.at all, The majority simply assumes that

ail Dallas County prosecutors were racist
and remained that way through the mid-

" 1980's,

Nor does the majority rely on the Manu-
al for anything more than show. 'The
Manual contains a single, admittedly ster-
eotypical line on race: “Minority races al-
most always empathize with the Defen-
dant.” App. 102. "Yet the Manual also
tells prosecutors not te select "snyone who
had-a close friend or relative that was
prosecuted by the State” Id, at 112,

That was true of both Warren and Fields,

the Manual was no longer used in 1977 when
he attended the training Tourse. App. B44.

GRABLE & SONS METAL PRODUCTS v, DARU
Clte an 125 8.CL. 2363 (2005)

-and yet the majority cavalierly dismisees

ag “makewelght” the State’s justification
that Warren and Fields were struck be-

_cause they were related to individuals con-

victed of crimes. Ante, at 2328, 28302331,
n. 8, If the Manual is to be attributed to
Kinne, Mecaluso, and Nelson, then it ought
to be attributed in its entirety. But if the
majority did that, then it could not point to

"any black venireman who was even argu-

ably dismissed on account of race.

Finally, the majority notes that prosecu-
tors ¥ ‘marked the race of each prospective
juror on their juror cards.” Anle, at 2339
(quoting Miller-El I, supra, st 847, 123
9,Ct, 1029). This suffers from the same
problems as Miller~El's other evidence.
Proseeutors did mark the juror cards with
the jurors’ race, sex, and juror number,
We have no idea—and even the majority
cannot bring itself to speculate—whether
this was done merely for identification pur-
poses or for some more nefarious reason.
The Teason we have no idea is that the
juror cards were never introduced before
the state courts, and thus prosecutors
were never questioned about their use of
them. - :

ok w

Thomag' Joe Miller-El's charges of rac- ‘

{sm have swayed the Court, and AEDPA's

restrictions will not stand in jts way. But -

Miiler-E] hag not established, much less
established by clear and convincing evi-
dence, that prosecutors racially discrimi-
nated In the selection ef his jury—and he
certainly has not dene so dn the basis of
the evidence presented to the Texas
courts. On the besis of facts and law,
rather than sentiments, Miller—El doea not
merit the writ, I respectfully digsent.

m .
0 Emnuams'mm
T
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PeorLe v WiLLIS _ s iy

IS

[No. 5096349, Apr. 4, 2002.]

THE PEQOPLE, Plaintiff and Respondent, v,
EDWARD CHARLES WILLIS, Defendant and. Appellant.

-SUMMARY

A jury found defendant guilty. of :possessing: cocaine with seven prior
convictions (Health & Saf. Code, § 11350, subd. (a); Pen, Code, §§ 667,
subds. (b)-(i), 1170.12). During jury selection, the- trial-court -found limt-
defense counsel, who had earlier unsuccessfully opposed the entire.venire as
not having ethnic minorities, exhibited group bias in'exercising peremptory
challenges to exclude White male. prospective: jurors. With: the. People's
assent, the trial court rejected defendant’s motion.to dismiss the remaining
venire, imposed (and later vacated) monetary sanctions: on defense counsel,.
and’ continued . volr. dire- with the original venire, (Superior Court.of Los

. Angeles County, No, NAO40114, Arthur H, Jean, Ir., Judge.) The Court of

Appeal, Second Dist., Div. One, No, B135755; reversed ‘and remanded for a
new trial, concludmg that .the trial coutt prejudicaaﬂy erred in failing to
quash the entire remaining venire.

The Supreme Court reversed the Judgment of the Court of Appeal and
remanded. the cause to that court for disposition of defendant’s. remaining
appellate issues, The court held that: the trial-carirt did not e by rejccung :
defendant's motion to: dismiss_ the :remaining’ venire and iinstead imposing’

“monetary sanctions. The trinl:court, acting with-the. prosecutor's assent, had
-discretion. to consider ‘and> impoae remedies or -sanctions short of outright
- dismissal of the entire- ‘jury. venire. To remedy the improper conduct by

dismissing the remaining venire not only would have rewarded:such conduct

" and encouraged similar conduct in future cases,-but also-would have frus-

trated the trial court’s substantial and legitimate interest in the expeditious
processing of cases for trial, Thus, with the assent of the complaining party,
a tria} court has the discretion to issue appropriate orders short of outright
dismissal of the remaining. jury, including assessment of senctions against
counsel whose challenges exhibit group: bias and. rcseatmg any improperly
d:scharged jurors if they are available to serve (Opmmn by Chin, L,
expressing the unanimous view of the. court)
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bins, and reseating any improperly discharged jurors if they are avail-
able to serve. However, trial courts lack discretion to impose alierna-
tive procedures in the absence of consent or waiver by the complaining

party.

{See 5 Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Criminal
Trial, §§ 497, 503-504; West Key Number System, Jury & 121.]

CounserL

Tara M. Mulay, under appointment by the Supreme Court, for Defendant and
Appellant.

Bill Lockyer, Attorney General, David P. Druliner, Robert R. Anderson,
Chief Assistant Attorneys General, Carol Wendelin Pollack, Pamela C.
Hamanaka, Assistant Attorneys Geperal, Willinm T. Harter, Kenneth C.
Byme, Marc E. Turchin and April S. Rylaarsdam, Deputy Attorneys Gen-
eral, for Plaintiff and Respondent.

Orpivion

CHIN, J.—Under existing law, when either party in a criminal case suc-
ceeds in showing that the opposing party has improperly exercised peremp-
tory challenges to exclude members of a cognizable group, the court must
dismiss all the jurors thus far selected and quash the remaining venire,
(People v.-Wheeler (1978) 22 Cal,3d 258, 282 [148 Cal.Rptr. 890, 583 P.2d
748} (Wheeler); see Batson v, Kentucky (1986) 476 U.S. 79 [106 S.Ct. 1712,
90 L.Ed.2d 69] (Batson).) Wheeler reasoned that the remedy of dismissal was
appropriate because “the complaining party is entitled to a random draw
from an entire venire—iot one that has been partially or totally stripped of
members of a cognizable group by the improper use of peremptory chal-
lenges.” (Wheeler, supra, 22 Cal.3d at p. 282.)

In the present case, defense counsel, representing a Black defendant,
exhibited group bias in exercising his peremptory challenges to exciude
White male prospective jurors, thereby violating the People’s right to a
representative and impartinl jury. (See Unired Srates v. Martnez-Salazar
(2000) 528 U.S. 304, 315 [120 S.Ct. 774, 781-782, 145 L.Ed.2d 792}
[defense counsel, like prosecutors, are precluded from peremptorily excusing

prospective jurors on racial, ethnic or gender grounds]; Georgia v. MeCollum.

(1992) 505 U.S. 42, 49-50, 57, 39 [112 5.Ct. 2348, 2353-2354, 2357-2354,

210
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2359, 120 L.Ed.2d 33}; Wheeler, supra, 22 Cal3d at p. 282, fn. 29 [“the
“Péople-no- less.:than:individual:.defendants .are. entitled to .a trial by an
impartial jury’ drawn.from. a. representative ‘cross-section cf the commu-
- nity];): Counsel, havmg first unsuccessfully moved'to dismiss ‘and'replace

i-outhie entire jury. venire as; undencpresenmtwe of Blncks, ‘evidently attempted

to solveithe probiem by using his. percmpmry “challenges. to:exchide White.

“..miinles from/the jury, a clearviolation of the Peoplé's fight to'an impamal
.~ jury, The trial. court, sfter inquiring o

f counsel regarding his. reasons for
Jexcluding these; persons, found that he had exerciséd’ discnminatory peremp-

- tory*challenges: due to: group- bias’ against’ “White males; With thie sIE'eopic 8

_assent; the:court rejected” defendant’s motion to-dismiss: thei remaining

venire,. 1mpased (and later’ vacated) monetary sanctions. onidefetise: counsel,
. and: continued yoir dire; with’the engmal vcnire. Thc Jury cvcnmally con-
- victed defendant of cocaine possession.

On appeal, defendant argues that dismissal of the venire, an objective he

had scught from the outset in this case, was the only available remedy for his
*own:exeicise of gro ip bias: Accordmg to defendant, he was “not tiied by a
[src} xmpamal jiry withinthe: meaning: of the- California. Constitution, his
“trial "was* fundamentally:unfair, ‘and it:constitited. a-quintessential. ‘miscar-
* rlige-of justice, ‘requiring: reversal of. the. 1udgmcnta” - As-will appear, we
~disdgree, concliding that the:trial .court; acting :with: the prosecutor's, assent,
‘had discrétion to consider andi impose: remedies or.sanctions short of outright

- d;smlssal of thie entire jury venire:. Accordingly; we:will reverse the contrary

' judgmant ‘0f the:Court:of Appeal andremand the- eause fo.1Hat court for

~“"disposition of defendant’s remeining; appellate issues,.

Facts

Tha follnwmg uncuntmdlcted facts werc taken lnrgely from' the ‘Court of .

Appeal's opinion in- this’ case. Dcfendant. Edward 'Charles: Wﬂhs, appeals
from:a Judgment entered after his conviction'by jury.of: ‘possessing cocaine
 with’ seven.prior; strike convictions. {Health & Saf. Code, § 11350, subd. (a);
Pen, Ccde §§ 667, subds, (b) {'), 1170 12.) Defcndant rcceived“‘a 25-year-

o,

The details of defendant's uffensc, and the circumstances of his arrest and
conviction for cocdine possession, are.not pertinent.to the issues prescntly

o bcfnrc Bs. Durmg jury selecuun, after the first’ group of 12 prospective jurors
. was scated but, bt:forc nny further proceedings, defendant’s ‘trial ‘counsel,

Ken Rutherford, asked. (o npprp fi’the bench. Outside the jusy's presence,

defendant’s cnunsel stated: “This pan

o Jig'not s sample‘of the’ community for
- my. chenc LT wucld uppnse thls panel at thxs pomt as :t inot being

} (mdwiduals‘ [%:The Cou

PBOPLE v, WiLLis ‘ a N 815
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reflective of the commumty it largc. [Dafendant] needs 2 jury of his
peers. . . ." Counsel continued, with the transcript: stating: “[Tlhere appear
to:be no:minorities from the first twalve'callcd tothe juror-box. There don't
- -Bppear.to, be any: at all in; thc large. - jury. 1. [11] Thc Court: What minormcs
Jare.you. speaking, about? 151} Mr, Rutherford: In gencral ‘Black t0'be: spcc&fzc.
’I'here is:one Black, on: the, ‘entire; panel, Thiere ‘appear m{bc«“no ‘ethi[n]ic
- minorities in the thlva seated There-appear:t ayhe.one Hispanic or
Asian descent in the large group, one Hispanic male in the large group. And
-I;believe: that:would; be a;fair representation that.the rest would be White
ithotit.a. further shcwmg of an 1mpmper jury

ven{ire] scleclmn, thc mcticm'm dcmed "o

aAfter defense ceunsel used 11 gpcremptory challcngcs.k the prcsecutor

-, -asked for'a bench: conference: Outside:the-jury’s . presence rqsecutur

“made: “a" Wheeler motion:bdsed con ;the.defense .. ., ..kic
Whites," The prosecutor noted the defense had ised. chc of:its-11,peremp-
_tory cha}lcnges against'male ‘Whites; “and has now:left the: jury. completely

"~ femle” except:for ong ‘male’ Black” andione male: White.™ “TheCourt: Mr,
Rutherford. [{] Mr. Rutherford: Is the court: ﬁndmg fi:prima: facxe case? [q
The Court"You bct M L

Defensa ccunsei fnrst unsuccessfully argned that: Whna;malcs ‘were.nat'a -
prctected class under W[ceel The court noted defendant’also had excused a
. female- Htspamc and & fem e'Asmn, The ccurt stamd It seems to me that
acial” it

ftcr thie. court xepcatcd it had
_eler viulaﬁon, defense ccunscl offered

ﬁefemptury

s

'I‘ha cuilrt uiﬂ;mntety concluded “I find thntthere is:g syslcmauc exclusion

: _" of u protected cliss, male Whites; And [defense: counsel] can't.do that just ag :
[thc ‘prosecutor] cai't'dothat,’ {'ﬁ] So'now:what;do:you:want:me 10.do zbout . -

i (v ['lH ‘[The: pmsecutor]' % o '[A]t ‘this ‘point: obviously;: the:: remcdy of
: excusmg a panel'would cnly .. ~serve'to'his benefit becauge that 45 what he
is secking to do. At this point I'would;ask for the coust to admonish himi to
t coritinue: that'kind:ofsbehavior. And if he does, sanction him if-he does
[1[1 Thc Co ti¥e m_l arc admomshed % m v:olate Whee!er aga;n. Shuuld
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Defendant moved for a mistrial, asserting he should not be left with the
remaining members of the original venire, and claiming that the process was
depriving him of a fair trial. The court denied the motion, stating for the
record lts “suspicion” that counsel was committing Wheeler error in the hope
the court would dismiss the venire, and admonishing counsel that such a
tactic would be illegal, immoral and improper. Jury selection resumed. The
court did not excuse the venire or reseat any of the improperly excused
jurors.

Later, the prosecutor made a second Wheeler motion based on defendant’s
using eight of his next nine peremptories to strike White males. After
demanding explanations, the court again found defendant had violated
Wheeler, The court sanctioned defense counsel with $1,500 in monetary
sanctions (which were stayed and, following trial, lifted). Defendant's re-
newed motion for mistrial was denied, Again, the court did not reseat any
improperly challenged jurors or quash the venire and begin jury selection
again with a new venire.

Defendant appealed the ultimate adverse judgment on a variety of
grounds, including the court’s fatlure to dismiss the remaining venire. On
appeal, neither party challenges the trial court's ruling on the Wheeler
motions or its findings that defendant twice violated Wheeler, Defendant’s
central arpument is that the court had no discretion to impose sanctions or
other remedies short of dismissing the entire venire and granting & mistrial.
As previously noted, the Court of Appeal majority reversed and remanded
for new trial, concluding that, under Wheeler, the trinl court prejudiciatly
erred in failing to quash the eatire remaining venire,

DiscussIionN

(1) As we stated in Wheeler, “{i}f a party believes his opponent is using
his peremptory chatlenges to strike jurors on the ground of group bias alone,
he must raise the point in timely faghion and make a prima facie case of such
discrimination to the satisfaction of the court. . . . [ . .. [f] Upen
presentation of this and similar evidence—in the absence, of course, of the
jury—the court must determine whether a reasonable inference arises that
peremptory challenges are being used on the ground of group bias
alone. . . . [{] If the court finds that a prima facie case has been made, the
burden shifts to the other party to show if he can that the peremptory
challenges in question were not predicated on group bias alone, . . . [1 i
the court finds that the burden of justification is not sustained as to any
of the questioned peremptory challenges, the presumption of their validity is

P

i
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rebutted. Accordingly, the court must then conclude that the jury as consti-
tuted fails to comply with the representative cross-section requirement, and
it must dismiss the jurors thus far selected. So too it must guash any remaining
venire . . . . Upon such dismissal a different venire shall be drawn and the
Jjury selection process may begin anew." (Wheeler, supra, 22 Cal.3d at pp.
280-282, italics added, fns. omitted; see Batson; supra, 476 U.S. at pp. 93-98:
[106 S.Ct. at pp. 1721-1724); People v. Turner (1994) 8 Caldth 137,

164-165 [32 Cal.Rptr.2d 762, 878 P.2d 521].)

(2) The Court of Appeal majority in this case agreed with defendant that,
under Wheeler, the trial court had no discretion other than to dismiss the
entire venire once it concluded that defense connsel had exhibited group bias
in exercising peremptory challenges. The appellate court readily acknowl-
edged the anomaly in requiring dismissal as the sole remedy in this case, a
remedy that essentially would reward the defense for its exercise of group
bins, As the Court of Appeal stated, “Restarting jury selection with a new
venire punishes the oifending party by preventing it from trying its case to a
jury wrongly selected by that party to be biased in its favor. However, the
remedy also rewards the offending party by letting it try jury selection a
second time and try and obtain a more sympathetic panel, This single
remedy thus encourages both parties, if dissatisfied with the venire or the
petit jury as it develops during the selection process, to violate the rule so
they can try and mold a new panel more to their liking. In addition to
encouraging rather than deterring Wheeler/Batson violations, the single rem-
tdy forces busy trial courts to prolong jury selection by beginning again,
thus compounding court congestion and frustrating trial judges from effi-
ciently managing their crowded calendars.”

The Court of Appeal, after exploring possible alternative solutions but
rejecting them as unauthorized by Wheeler, concluded that “[w]e think the
facts of this case and the continuing struggles of trial and appellate courts to
implement the Wheeler rules demonstrate the need for the Supreme Court to
revisit its opinion.” (See also People v. Smith (1993) 21 Cal.App.4th 342,
345-346 [25 Cal.Rptr.2d 850] [reluctantly reversing judgment for failuze to
dismiss remaining jury venire, stating that until this court “changes its mind,
we have no option"]; People v. Lapez (1991) 3 Cal. App.4th Supp. 11, 17-18
[5 CalRptr.2d 775] {Lopez) [noting need for some “flexible alternative
remedy” other than outright dismissall.):

Justice Mallano in dissent argued that Wheeler does not compel reversal,
given defendant’s role in violating its commands, and “thereby creating the
grounds upon which he requested that the jury "be dismissed. Because
defendant’s wrongdoing was the cause of the error, if any, he 15 estopped
from arguing that the trial court erred in not discharging the jury.’

®




5

818 ‘ PeorLe v, WiLLIS
27 Caldth 811; 118: CafRpir.2d 301; 43 P.3d 130 [Apr. 2002}

We accept the Court of Appeal majority’s supgestion that we revisit
" ‘Whieeler: We:note: that:Wheeler.itself left open the possaluhty of reconsider-
ing Hts ruling, thiat. dismigsal, utthe remmmng Jury vcmre was the sole remedy
for an.exercise of; pemmpmry chalienges based on’group'bias, As: Wa stated
‘in‘Wheeler... “Atidlti(mai sanctions are- pmpﬂsedam the: literature ;- -, , but

‘we ‘have no: presant gmunds o belmve that the abovm pmcedure wnli be.

We ﬁrsnobsnwa tﬁat the Wheeler remedy of dxslmssal is'not compellcd by
the federai?; Const:tunun. fnr the hlgh ccurt m Bafmn expressly left tn the

new jury fmm a panel not prevmus}y assuciated with the case [cltntion”}. or
" ito/disallow. the-discriminatory challenges and resume selection. with the
xmpmperly -chailenged;jurors. reinstated, on the venire {mtatmn " (Batsan.
supra, 476 U S, at: p. 99 fn.»24 {106 S Ct. at 1’725]) s

f “'in-the.expeditiol

wtance uf hme}y Barsan muuuns], *’Alschuier The Si pre

remedy that i :mpropet course of conduct by dlsmissing the mmaimng venire
“ not anly: ‘would reward such conduct and encourage similar conduet in future
caseswbut alsoiwould frustrate the court!s substantial. and legitimate interest
; processing!-of.cases: for. trial; (Seé Morning v, Zapata
Fotein: (USA), (4th:Cir, 1997) 128 F.3d 213, 215 [recognizing‘impor-
tanice of timely’ruling on and. correcting Bﬁ?san Violations ‘to:avoid necessity

ﬂ'of iripaneling new.juryl;: Kooy, McBride'| (’i h'Cir.”’ 1997) 124 F,3i'869, 873

[upholdmg rcmady -short:of ireinstating all. xmpmperly dismissed ‘jurors or

“to- efendant ko ?participated in scheme. to nd jury, “of Bla
McCrayy v. Heénderson (2d'Cir: 1996) 82 F3d: 1243, 1247 [su:essmg impor-
upreme.Caurt amf the Jury:

r'mssmg remammg \?emre], Mata‘ v Jahnsan (Sth Cu‘ 1996) 99 Ead 1261
I tn .

4wy UL -
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Voir dire, Perempmry Challeuges. and the Review of Jury’ Verdfcrs (1989) 56' _
U, Chi, L.Rev, 153, 178- 179 (Alschuler).)

People v Williams (1994):26. Cal.AppAth Supp..1. (31 Cal, Rptr.2d 769]
(Wfi!iams) ‘illistratésithe: ‘practical: need¢ or-alt i

“itrial court: disbelieved: defense; counse 1

“cusitig ' White: prospective, jurors. and; fi Wheeler wuiahnni declared a

. mistrial and dismissed the remaining venire. After the case was reset for trial

~and a;second;venire was;drawn g, defense counsel began-to systematically

- ~exclude: Aainni pmsgechv urors, and dgain the court. declared & rmstrml and
‘ dmcharged the; jury Vemre (4, at pp: Sﬁpp 4-5) C .

Pnul: to er d:re of the rin_ P ourt d:schssed wtth counsel
pass&bieg smethads, for; :

.. :digcharging the. e;mre eni
: 26:Cal.Appdth.at p,. ;
that further. peremplory. ch lenges

ejuryis ;presence, s 50, that

€nse, nbjectmn, the court mdlcate;j' '
“‘WOuld be mifide at- sldebar outsnda

y:
g ghad attemp :
sunpiy not allow, the peremptory raiher than deciare # mxsmal K " (Ibzd)

B -

_ -The;rial- court.in Williams recognized that the remedy it fashicmcd was
Wone” ;'“mcn oned:in‘any’ case-that Tthave seen,:but. 1, .haven’t seen any
-.Case. ‘W _ egn Awh “Wheeler - mistrialsi? ¥ (Williams;, supro, 26
| ;) The courtsobserved:that; slacking such.an alter-
natwe remedy 1o, yet “anather disniissal, *' ‘we could be ina position.of hever
gettmg to trial ., P (Ibui) ‘Thereafier, the. tourt sustained. the prosecu-
r.objection to. anothet: peremptnry «chillenge; and. ordered" the
challenged Juror resdated without; declmng athlrd misma! (Wdham.s‘ sapm,
26 Cal App 4th at p Supp 1) _

) 0 appeal; :hn appellate department ing ngl;amsaupheld the mai court's
" erulm - notingl that the: iPeople; as the iparty -raising: he Wheeleg; nbjeelmn.
- “walvediits:right:to-a:mistrial and thsmissnl of the'Venire by agreeing-1o the
“1eourt's:altemative.remedy; Tthdlfams coiirt observed:that “[flmportantly,
~'the; trialicourt’s: pmcedum of: conduct:ng prehrmnnry jperemptory chiallenges
saad Wheeler- motiong at the. srdebar prevented: potentitl: bias: by the chal-
Iengcd@jurora, against. the: party’ whos q_ttempt ‘to excuse the - juror was
§fu "'(Wtulam supra;. 26 Cal_-- P Supp 9- 10} '

* Otfier- cases in add:uon 1a: W;Iﬁams have nuted “the nead to-develop
al:emative remed;as to dxsmissal Lopez noted that “not all jurisdlcuons Imve
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followed the Wheeler remedy exclusively. The Supreme Court of Massachu-
setts has invested trial courts with the power to fashion alternative relief in
such cases, should they choose to do so. (Com. v. Reid (1981) 384 Mass,
237, 255 (424 N.E.2d 405].) ‘[Tlhe judge has the authority to fashion relief
without declaring a mistrial. In Soares, we suggested that where no blacks
remained on the venire, dismissal was an appropriate remedy. We did not
hold that dismissal of the entire venire was the only appropriate relief, Such

- & limitation on the trial judge's ability to respond in these circumstances

would place in the hands of litigants the unchecked power to have a mistrial
declared based on their own misconduct. It would be a reproach to the
administeation of justice were we to sanction such a result, [Citation.])' (Reid,
supra, 384 Mass. at p. 255 (424 N.E.2d at p. 500].) The Massachusetts court
criticized the adoption of a per se approach such as the one in Wheeler as too
rigid, stating that the trial judge can cope with all the various sitnations as
they arise. (Ibid.)

“The ‘trial judge below employed a remedy for the Wheeler violation
sanctioned in Massachusetts, but not in California, Much though we may
admire the flexible alternative remedy fashioned by the Massachusetts
courts, we feel bound by the mandatory language in Wheeler. Thus, we are
obliged to reverse the judgment of conviction.” (Lapez, supra, 3 Cal. App.4th
at p, Supp. 18; accord, Peaple v Rodnguez (1996) 50 Cal. App 4th 1013,
1026 [58 CalRptr.2d 108] {error in failing to strike remaining venire];
Peaple v, Smith, supra, 21 Cal.App.4th at p. 346 [same]; see also Sleeper,
Maryland's Unfortinate Astempt to Define a Batson Remedy (1998) 57 Md.
L.Rev. 773, 779-780 (Sleeper) [noting the majority of states give trial courts
discretion to “select the remedy that best fits- thc facts and circumstances of
each case™].)

In the present case, the Court of Appeal majority, after discussing Wil-
liams and Lopez, among other decisions, explored at length possible aiterna-
tives to oufright dismissal of the jury venire. The court suggested “[a]n
alternative approach would give trial judges discretion to fashion additional
remedies for Wheeler/Batson violations. One alternative would be to disal-

low the improper challenge(s) and seat the wrongfully excluded juror(s).

This remedy fully vindicates all the rights supported by the principles,
avoids the problems outlined [above], yet permits trial judges to employ the
new-venire alternative when that remedy is more appropriate. Alternative
forms of jury selection may be used to keep parties from being prejudiced by
jurors returned to the panel after an improper challenge is disallowed.
{Compare People v. Harris (1992) 10 Cal.App.4th 672 [12 Cal.Rptr.2d 758]
fhaving all peremptory challenges in chambers violates defendant’s right to

a public trial] with People v. Williams, supra, 26 Cal.App.4th at pp. Supp.

o T e e A
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7-8 {proper to make each challenge at sidebar to permit opponent to make a
Wheeler motion, after which the use of and party making any peremptory
was announced in open court].)

“A second potential alternative remedy, the one chosen here by the trial
court at the prosecution's urging, would be imposing sanctions on the
offending party. Here, the court later vacated the sanctions, thus making
them meaningless and effectively providing no remedy at all for the viola-
tion, Moreover, unless combined with one or both of the remedies discussed
above, this alternative completely fails to vindicate the juror’s fundamental
right not to be wrongly excluded from participation, and permits the case to
be tried by an intentionally unrepresentative and biased jury. Thus, this
remedy permits a wrongly selected jury to actually resolve the case, giving

the appearance that the court system approves of this process, rather than ‘

having the system prevent such a result,”

The court below concluded that “[hjowever, despite the merits or draw-
backs of alternative remedies, to date our Supreme Court has upequivocally

stated that no alternatives are available. Violations of the Wheeler/Batson

rule must be remedied only by quashing the venire and heginning jury
selection anew with a fresh venire, Thus, we are compelled to find the trial
court erred in violating this mandate. (Auto Equity Sales, Inc. v, Superior
Court (1962) 57 Cal.2d 450, 455 [20 Cal.Rptr. 321, 369 P.2d 9371.)"

We think the benefits of discretionary alternatives to mistrial and dis-
missal of the remaining jury venire outweigh any possible drawbacks. As the
present case demanstrates, situations can arise in which the remedy of
mistrial and dismissal of the venire accomplish nothing more than to reward
improper voir dire cheallenges and postpone trial, Under. such circumstances,
and with the assent of the complaining party, the trial court should have the
discretion to issue approprate orders short of outright dismissal of: the

remaining jury, including assessment of sanctions against counsel whose

challenges exhibit group bias and reseating any improperly discharged jurors

if they are available to serve. In the event improperly challenged jurors have -
been discharged, some cases have suggested that the court might allow the -

innocent party additional peremptory challenges. (See Koo v. McBride,
supra, 124 F.3d at p. 873; McCrory v. Henderson, supra, 82 F.3d at p. 1247.)

Additionally, to ensure against undue prejudice to the party unsuccessfully
making the peremptory challenge, the courts may employ the Willa‘artrs
procedure of using sidebar conferences followed by appropriate disclosure in

open court as to successfil challenges. (See Williams, supra, 26 Cal. App.4th-

s,
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at pp. Supp. 7-8, distinguishing People v. Harris, supra, .IO-Qal.App.dth 672
ftrial court violated defendant’s public trinl right by conducting ell peremp-
 tory-challenges at sidebar]; see also Georgia v. McCollum, supra, 505 U:S. at
i 53, fn. 8:[112'S,Ctioat p. 2356] [common practice not to reveal to jurors
“identity of challenging. partyl; Jefferson v, State (Fla. 1992) 595 So.2d 38,
" 40; ‘Sleeper; sipra, 57-Md;: L.Rev, at pp: 789-790, and authorities -cited;

~“Alschuler; supra; 56U Chi L.Rev. at 78- 17 9)

“ “'We note’that the. American.Bar Association has included. as-one of:its

“ Criminal' Justice Trial by Jury:Standards'that’ “[a]ll: chiallenges, -whether for

- "cause‘or peremptory;:should be dddressed:to-the court-outside:the: presence
o the'jiiry, in.a manner so that the jury paiél is‘not;aware of the.nature of
the. challenge;. the party ‘makirig”the challenge, ‘or: the_basis. of the

_ - raling on the.challenge.”: (ABA-Stds. for-Crim; Justice, Discovery. and Trial
by Jury (3d-ed. 1996) std. 15-2,7, p. 167:) But requiring all challenges to be
madeat “stdebarmay- ‘be. unduly-birrdensome, Trial- courts should have
-discretion-to:develop: appropriate procedures.to avoid such burdens, such as

# ‘limitingisuch: conferences .10 _situations" in’‘Which-th¢" opposing: ‘party.has
<w-voiced a, Wheeler objection to o particular'challengé. For' example, to. avoid
. prejudicing.the’ party. making® unsuccessful“challenges:in-open.court, the
in its discietion might require counsel first privately toadvise opposing
- -counsel of an snticipated péremptory -challenge. If no: vhjection.is ‘raised,.
_ then‘the challenge could:beopeiily ‘approved: In that:way, only ohjectionable

*_ challenges woild b heard at sidebar. - -

. Defendant insists, however, that Wheeler foreclosed. any, such éxperimen-

" “tatfon or’exercise bf discretion in- the present case., He. first argues that the
 “trinl:court'§ failuire:to dismiss:thie remainiiig jury venise violated Wiieeler by
" denying- himi- his rights: to.a. fair; trial and: impartial jury - “drawn:from a
‘representative cross-section of the community . & . [* (Wheele#: supra, 22

position’of the jury-calls in question “[t]he integrity and the

g ceedings.” We'disagres, for defendant; acting;through his

©...couns sed the untepresentative’ jury.-of *which: tie .complains, and.in
- .. doing so'thereby viclated the People's right to.a representative and:imparti

" jury, Under defendant's reasoning; :defendanticould:deliberately, and with

- group‘bias, deplete. a“jury-of iWhite jurors, conyince:the trial court'to deny

“thie -prosecutor’s: Wheeler motion,and. then, ;if. convicted by the jury so

“gelected,;cbuld appeal the résiliing conviction,on, the ground he was: tried by

" an-improperly selected ‘jury: The law cannot; tolerate ;such an anomalous

" TestiE (See, .eig., ‘People ;. Edwards-(1991) 54 -Cnl,3d 787, 812:813 11

I Cal Rptr 2d°696, 819-P.2d-436).). - . ., . T m T

&

'Wheeler, moreover,.is. distinguishable, Its.rationale ‘was that “the com-

#“plilining party-is entitled to.a random. draw: from an eiitire’ yenire—not one
3,‘:?: RN Do o . A g T Y e

we le o P

e
S

coirt's -

© . Cali3d.at p. 272.):Defendant asserts that his conviction must be. reversed .
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that has:been partially or totally stripped of members of a cognizable group
v« o (Wheeler, supra, 22 Cal:3d at p. 282.) In our case, defendant was not
the-party “complaining” of group bias, but-indeed was the very party who
caused ‘it, The complaining party-was the prosecution, which waived its

~ rights to a new.venire in favor of sanctioning defense counsel and continuing

the proceedings; As noted, the high court in Batson found no. constitutional
impediment to a‘remedy. short of outright dismissal of the remaining venire

(Batson, supra, 476 U.S. at-p. 99, fn. 24 [106 S,Ct: at-p, 1725]), and our

Wheeler decision left open- the question of-possible- alternative remedies

(Wheeler, supra, 22 Cal.3d at p. 282, fn, 29). The law was.unclear as to’
whether outright dismissal of the jiry venire. was mandated where the

improper group bias was exhibited by the same pasty seeking dismissal,

Wheeler did not involve such a situation, and.the trial-court’s refusal to

dismiss ‘the entire remaining venire under similar. circumstances was sup--
ported by at least one appellate decision (Williams, supra, 26 Cal.App.4th at’
pp. ‘Stipp, 8-10), ' ‘

De.fe'ndant argues. that any remedy short -ﬁf' outright ‘dismissal of the -
remaining venire would fail to vindicate the rights of impropetly. discharged
jurors to participate in the jury process without unfair reflections on their

fitness and impartiality. (See Batson, supra, 476 U.S, atp. 87:[106 S.Ct. at p..

1718); Geargia v. McCollum, supra,.505.11.S. at'pp. 49-50 [112 5.Ct. at pp.
2353:2354); People v. Turner (1986) 42 Cal:3d 711, 716-717:{230 Cal.Rpig,
636, 726 P.2d 102],) We disagree. Although the foregoing cases may protect
the Fighls of persons of all-races to serve as jurors, they do:not assure any
particular juror the right to -be seated, or resedted, on a particular jury,
Moreover, to the extent the court has retained: control over improperly
discharged. jurors and can reseat them, their rights are”indeed vindicated,
A_nd;if_ some improperly dismissed jurors are no’longer. available to serve;
dismissing the remaining jirors and calling a-mistrial does little to vindicite
the rights of those excluded. (See Jefferson v, State; Supra; 595:50.2d at p". 40
{remedy of striking the venire.and convening a.new one "does; nothing to-

remedy the recognized discrimination agoinst those improperly: removed

from the ju_ty"].)_O'n. balance, it seéms more apgropriate; and consistent with
the-ends of justice, -to permit the complaining: patty. to ‘waive. the usugl
remedy of ’putright: dismissal of the remaining: venire, : R '

We stress that such waiver-or consent is a prerequisite 16 the use of such -
alternative remedies or sanctions, for Wheéler made clear that “the complain-
ing party ‘is entitled to a random draw from an- entire venire” and that
dismissal of the remaining venire:is.the appropriate remedy for s violation of

-~ that right, {Wheeler, supra, 22 Cal3d at p, 282.) Thus, trial courts lack -
. discretion: to impose _alternative procedures in. the -absence of consent or
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waiver by the complaining party. On the other hand, if the complaining party
does effectively waive its right to mistrial, preferring to take its chances with
the remaining venire, ordinarily the court should honor that waiver rather
than dismiss the venire and subject the parties to additional delay.

For like reasons, we reject defendant's claim that failure to dismiss the
enlire venire and declare a mistrial would erode public confidence in the
coutts, (See Batson, supra, 476 11.S. at p. 99 [106 S.Ct. at pp, 1724-1725];
Georgia v, McCollum, supra, 505 U.S. at pp. 49-50 [112 S.Ct. at pp.
2353-2354); People v. Tapia (1994) 25 Cal.App.4th 984, 1028-1020 [30
Cal.Rptr.2d 851].) In terms of eroding public confidence, we think that
allowing a defendant to manipulate the justice system, repeatedly exercising
group bias to obtain a new jury venire and delay the proceedings against
him, wonld cauge far more damage. (See Mata v. Johnson, supra, 99 F.3d at
pp. 1270-1271; Sleeper, supra, 57 Md. L.Rev. at p. 793 & fn. 169; Als-
chuler, supra, 56 U. Chi. L.Rev, at p. 178.)

In sum, the trial court did not err in rejecting defendant’s motion to
dismiss the remaining jury venire in favor of monetary sanctions, One aspect
of the trial court’s decision, however, is troubling. As observed by the Court
of Appeal majority, “[hlere, the court later vacated the sanctions, thus
making them meaningless and effectively providing no remedy at all for the
violation.” Although the trial court may have had geod reasons for ulti-
mately deciding not to impose sanctions (the record is silent), in future cases
courts should consider framing a more effective form of relief for Wheeler
errors, incleding reseating improperly challenged jurors and imposing sanc-
tions severe enough to guard agninst a repetition of the improper conduct.

. We conelude, however, that in light of defendant’s own exercise of group

bias, and the People's assent to the remedies chosen, the court did not err in
failing to act more effectively in this case.

Having concluded the trial court did not err in refusing to dismiss the
remaining jury venire at defendant’s urging, we find it unnecessary to reach
the Attorney General's alternative argument (supported by Justice Malano's
dissenting position in the court below), that defendant, who exercised the
improper challenges at issue, should not be heard to compiain. al?aut the
resulting composition of the jury and should be deemed to have invited any
error in allowing that jury to try his case. Additionally, because the Court of
Appeal had ‘no occasion to reach defendant’s remaining appellate conten-
tions, we will remand the cause to that court for further proceedings to

resolve the appeal.
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27 Cal.4th 811; 118 Cal.Rpir.2d 301; 43 P,3d 130 [Apr. 2002}

The judgment af the Court of Appeal is reversed and the cause remanded
to that court for disposition of defendant's remaining appellate issues,

George, C.J., Kennard, 1., Baxter, 1., Werdegar, 1., Brown, J., and
Moreno, I, concurred,
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The trial court conwcted defendant of ﬁrst degree murder, second degree
murder; and- attempted- murder - and found- true- a firearm- use -allegation,

enhancements for the infliction of great bodily injury, and-a multiple-murder - - -

specxal circumstance under Peén., Code, § 190.2, subd. (a)(2). The trial court
sentenced defendant to death for the first degree murder. Defendant shot the
second degree murder victim after perceiving that he broke a piece ‘of rock
cocaine. Several months later, defendant walked into a rival gang territory
and began shooting, killing one man and wounding another. (Superior Court
of Los Angeles County, No. A647633, Madge S. Watai, Judge.)

The Supreme Court affirmed the tonvictions. The court held that substan-
tial evidence supported the trial court’s denial of defendant’s Batson/Wheeler
claim. The prosecutor could have reasonably viewed six prospective jurors as.
unfavorable on the death penalty issue, and a seventh juror expressed. some
hostility in response to the prosecutor’s questioning regarding his knowledge
of gangs. Five-out of the 12 sxttmg 3u:0rs were African-Americans, which

‘was an indication of good faith in exercising peremptories. The court held

further that defendant forfeited his objection regarding his shackling in the
courtroom because he. failed to make an appropnate and timely objection.
The trial court did not abuse its discretion in admitting the testimony of two
gang experts. The substance of the experts testimony related to defendant’s
motivation for entering rival gang territory and his likely reaction to language
or actions he perceived as gang challenges. The trial court did not err by
failing to instruct regarding accomplice liability under a natural and probable

consequence theory because there was no fv;dence that the alieged accom-

plice was associated in any way with deféndant in the selhng of drugs. In
addition, the record contained no evidence of a conspiracy between the
alleged accomplice and defendant or that this witness somehow aided and .
abetted defendant in the commission of any crime. Even if the trial court had

2418
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a sua sponie duty to modify CALJIC No. 2.92 regarding an eyewitness’s
level of certainty, any ermmor was harmless because numerous witnesses
identified defendant at the scene of the crime and as the shooter.

The Supreme Court further affirmed the verdict of death, holding that the
multiple-murder special-circumstance finding was made by a jury, as required
by Blakely. After severing the murder charges, the trial court correctly
instructed the jury on the elements of the special circumstance. The trial court
instructed in the standard terms of Pen. Code, § 190.3, factors (a) and (k),
which sufficiently encompassed the concept of lingering doubt, and the trial
court was under no duty to glve a more specific instruction. (Op:mon by
Brown, J., expressmg the unanimous view of the court.)




m

~P2d 748].°
7 {He motion; After“the’ prosecutor exercised his fourth peremptory- challenge
© against Chatlotte B:; an Afncan-Amencan ‘Woman;: defense counsel ade a
8 second Wheeler motion. Although' thé trial court did not at that point “feel
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B WheclerfBatson Issues S

Dnnng Jury selcctlon the prosecntor exerclsed hlS ﬁrst two peremptory

challenges against’ Juanita D.; an African-Anierican woman, -and ‘Lawrence
‘- H.,an African-Arierican man. Defense ¢ounsel obJected and ‘made-a motion

'pursuant to’ People W Wheeler (1978) 22 Cal 3d 258 [148 Cal: Rptr. 890; 583
The trial court declined to find'a prima facie violation and’denied

a conscious exclusion,” it observéd that ithe prosecutor: had

hlS ncxt peremptory challenge ~aga1nst Mary E an Afncan-Amencan woman

. Witho tpypromﬁptmg, the prosecutor oﬂ'ered an explanauon, and the tnal court

. fpromptedl, the prosecutor, he oﬁered a lengthy explanahon for thls latest
‘ __5¢;'challengc ‘The tnal court accepted the explanation and denied: the ‘motion.
... The prosecutor exercxsed one more pere
. 'man, and the prosecutor and defense cm;nsel then accepted the Jury as
S ’ccnstltuted .

y challenge *agalnst a Caucasian

. A .
TR ;

Dunng selecnon of the altemate 3urors the prosecutor exermsed‘h:s first

pcremptory challenge agamst Hamette V... an Afncan—Amencan Woman.
. Defense counsel made another Wheeler motlon Although _th tna] court
. \apparently declined to._find, a pattern of impermissible e
- selection of the alternate 3urors had Just begun, it invited an explananon from

the prosecutor The prosecutor offered an explanahon for.this. challcnge and
his next challenge to Carolyn P., an African-American woman. At this point,

o defense:s coensel indicated that he wpould. also object.-to_ the prosecutor’s
" - propésed challenge to Carolyn- P. Agag3

=i . The prosecutor eexerclsed one more peremptory challenge before the parhes

e "accepted the a}ternates as: constltuted S e

n; the tnal court demed the motions.

On appeal defendant renews these Wheeler clan:ns and contends the

prOSecutor violated his. rights ‘under - the state and federal  Constitutions.
¢ Assuming swithout decldmc that- defendant prcserved the -federal claim, we
' deny his claims.

otal of three out of _the elght Aﬁ:can—Amencan ]urors——»two out of
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(2) “The use of peremptory challenges to remove prospective jurors on
the sole ground of group bias violates the right to trial by a jury drawn from a
representative cross-section of the community under article I, section 16 of
the California Constitution (People v. Wheeler[, supra, 22 Cal.3d at
pp. 276-277]) as well as the equal protection clause of the Fourteenth
Amendment to the United States Constitution. (Batson v. Kentucky [(1986)
476 U.S. 79, 89 [90 L.Ed.2d 69, 106 S.Ct. 1712]].)" (People v. Burgener
(2003) 29 Cal.4th 833, 863 [129 Cal.Rptr.2d 747, 62 P.3d 1].) “A party who
suspects improper use of peremptory challenges must raise a timely objection
and ‘make a prima facie showing that one or more jurors has been excluded
on the basis of group or racial identity. . . . Once a prima facie showing has

been made, the prosecutor then must carry the burden of showing that he or

she had genuine nondiscriminatory reasons for the challenge at issue.”
(People v. Jenkins (2000) 22 Cal.4th 500, 993 [95 Cal.Rptr.2d 377, 997 P.2d
1044).) “ ‘[TJhe trial court must then decide . ... whether the opponent of the
*” (People v. McDermott
(2002) 28 Cal.4th 946, 971 [123 Cal.Rptr.2d 654, 51 P.3d 874].)

(3) “The trial court’s ruling on this issue is reviewed for substantial
evidence.” (People v. McDermott, supra, 28 Cal.4th at p. 971.) “We review a
trial court’s determination regarding the sufficiency of a prosecutor’s justifi-
cations for exercising peremptory challenges * “with great restraint.” > [Cita-
tion.] We presume that a prosecutor hises peremptory challenges in a constitu-
tional manner and give great deference to the trial court’s ability to

" distinguish bona fide reasons from sham excuses. [Citation.] So long as the

trial court makes a sincere and reasoned effort to evaluate the nondiscrimina-
tory justifications offered, its conclusions are entitled to deference on appeal.
[Citation.])” (People v. Burgener, supra, 29 Cal.4th at p. 864.) “[I]n fulfilling
[this] obligation, the trial court is not required to make specific or detailed
comments for the record to justify every instance in which a prosecutor’s
[nondiscriminatory] reason for exercising a peremptory challenge is being
accepted by the court as genuine. This is particularly true where the prosecu-
tor’s [nondiscriminatory] reason for exercising a peremptory challenge is
based on the prospective juror’s demeanor, or similar intangible factors, while
in the courtroom.” (People v. Reynoso (2003) 31 Cal4th 903, 919 [3
Cal.Rptr.3d 769, 74 P.3d 852].)

In this case, the People concede that, with [respect to defendant’s fourth
Wheeler motion, “the preliminary issue of whether the defendant [has] made
a prima facie showing” is moot, and this court must therefore examine the
adequacy of the prosecutor’s explanation. (See Hernandez v. New York (1991)
500 U.S. 352, 359 [114 L.Ed.2d 395, 111 S.Ct. 1859].) Although the parties
apparently disagree over whether this concession is sufficient to require an
examination of the adequacy of all of the prosecutor’s explanations or
whether a prima facie showing with respect to the other Wheeler challenges

-




?ﬁ% PEoPLEv WARD © ae Lo g | T §
SR 36 Cal. 4th 186 —-Cal Rptr3d— —-P3d—[]une 2005] " .

e fhad been or should haVe been found__by the tnal court 'We ﬁnd 1t unnecessary

N () resolve these quesuons here. Even. assummg a pnma facae showmg as to

- all the challenged jurors, we find. suhs | evidence to, support the trial

o Lwnd o court’s denial: of defendant’s claim. under either Peaple w Wheeler, supra, 22
cobe Cal 3d--258 or Batsan v Kentucky, supra, 476 U S. at paoe 79 2.

N In 3usnfymg hlS challenges to Iuamta D Charlotte B Mary B., Harnette -
UV and- Carolyn' P.; the iprosecutor-cited their: qesponses to Hovey questioning
(Hovey v. Superior Court (1980) 28 Cal.3d 1. [168 .Cal.Rptr. . 128,: 616 P.2d
1301]) and his perception that these Jurors were h'ke}y to be hesitant to
ath penalty. With respect to Juanitd D:- “and: Carolyn P,
con des fhat the prosecutor S “stat_"f reason 1s supported by the

: Loy
e T .

4ﬂr" at pp. 97' 2973 [ﬁndmg that substantial
) impose the ”deaih pena]ty supported the trial

“”the de.ath penalty if the evrdence ,made it appropnate stated that: “T can do

+ that; but.I would rather not.”. She- also stated that she.- ‘was “not strongly in
[ “favor of ithe death: penalgy .Similarly, Mary E., in response t0.a questmn

: askirig’ whether :she would-automatically vote, for life without parole in every

'casg; answered with some ‘apparent hesnancy “T don t think. 1 would, no. I
“wouldi't” She also. acknowledged that she “m:ght” 'fmd it “drﬁcelt to vote

“for the death penalty and nioted that “extenuating c1rcumstances ” such as the

it person’s “particular environment,” may lessen that person’s reSpon51b111ty for
his-actions. Accordmcr}y, we find . sobstannai evrdence 1o support the trial
Lo “c'o‘u'rt s “denial of defendant’s Wheeler ‘motion as_ to both Char}otte B. and
RS “Mary E. (See ‘Peaple.v. Burgener |supra 29 Cal4th at p. 864 [“A ‘prosecutor
legmrnate}y may-. exercise’ a-peremptory- challenge agamst a ]llI'Ol' who is
skepncal about 1mposmu the death penalg("] )

f.-z"%:z";' P

‘ o ¥, { _ t. 2”0, 2419 162 LEd2d 129}
(Johusan). the, Umted Srales Supreme Court recenﬂy reversed: otr 'decision *in People v.
Johnsan (2003) 30 Cal Ath 1302 T1°Cal. Rptr3d 1,71 P3d 270], and held that “California’s
*friore likely than not™ stafdard i§ at odds with: the prima facie ingitiry: mandaied by Batson.”
: Because we assume that defendam made o prima facie. showing; -Johnson does not affect our
G . holding here.

R2Z e
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(5) In addition, we find substantial evidence to support the challenge to
Harmette V. based on “her demeanor” during questioning—which, according
to the prosecutor, suggested that she was a “death skeptic.” Specificaily, the
trial court expressly confirmed that it had also observed that Harriette V.’s
“manner” during Hovey questioning suggested a reluctance to impose the
death penailty. Because we give “ ‘great deference’ on appeal” to the trial
court’s observations regarding a “prospective juror's demeanor” and nothing
in the record contradicts these observations, we see no grounds for reversing
the court’s decision to deny defendant’s Wheeler motion as to Harriette V.
(People v. Reynoso, supra, 31 Cal.4th at p. 926.)

(6) The record also provides substantial ev1dence to. support the trial
court’s finding that the prosecutor’s reasons for challenging Lawrence H. and
Rose B. were nondlscnmmatory With respect to Lawrence H., the prosecutor
cited Lawrence H.’s apparent antagonism toward him during questioning. The-
record reveals that Lawrence H. expressed some hostility toward the prosecu-

- tor in response to the prosecutor’s questioning regarding his knowledge of
gangs, and the trial court expressly confirmed its recollection of this hostility.
Defendant contends the prosecutor intentionally provoked this hostlhty but
cites nothing in the record to suﬁport his contention. Indeed, our review of
the record reveals that the prosecutor’'s questions appeared innocuous and, r@
any event, were appropnate Where, as here, the record supports a ﬁnding
that a prospective juror evinced “a degree of hostility toward the prosecutor,”
we find that substantial evidence supports the trial court’s denial of defend-
ant’s Wheeler claim. (People v. Farnam (2002) 28 Cal.4th 107, 138 [121
Cal.Rptr.2d 106, 47 P.3d 988].) i |

(7) With respect to Rose B., the prosecutor cited a number of reasons for
challenging her, including (1) her responses in her juror questionnaire; (2) her

unconventional appearance—i.e., wearing 30 silver chains around her neck .
and rings on every one of her fingers—which suggested that she might not ﬁt
in with the other jurors; and (3) her “body language” during. quesﬁonmg
suggesting that she was “uptight with” the prosecutor. The first cited reason is
supported by the record, which establishes that Rose B. described the death .
penalty as a “horrible thing” in her juror questionnaire. This alone supports :
the denial of defendant’s Wheeler motion. (See People v. Burgener, supra, 29 ;
Cal.4th at p. 864.) Moreover, the trial court’s implied finding that the |
prosecutor’s stated reasons ware sincere and genuine is entitled to great
deference where, as here, the reasons are based on the prospective juror’s :
appearance and demeanor. (See People v. Reynoso, supra, 31 Cal.4th at ;
p. 926.) Because nothing in the record contradicts this finding, we see no
basis for defendant’s Wheeler claim as to Rose B. (See People v. Wheeler-.
supra, 22 Cal.3d at p. 275 [holding that a party may legitimately challeng
prospective juror based on the juror’s appearance or a subjective mistrust of
the juror’s objectivity].)

<3
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(8) We further note that ﬁve out of the 12 31tt1ng jUIOI‘S were Afncan—
Amencans, -and four out of- those ﬁve “jurors were women. . “While the fact

< that: the’ Jury included members of a group. a]legedly dlscnmmated against is

not. conc}uswe it is an indication of- -good faith in exerclslng peremptones

- and an appropnate factor for the tual judge to ¢onsider in’ ruling on a Wheeler

,tlon 7 (Peaple v. Turrier(1994) § Cal4th 137; 168 32 G’aIRptr.Zd 762,
87, PZd 521]) Conmdenng the - 3ury 'S composmon in conjunchon with - our'
) ana]yszs of the prosecutor’ a proffered reasons for excusmg each prospecnve

Conu'azy to plamnﬁ’ 5 assertmns Blanne G JS not snnilaﬂy smlated to any
of the prospective- Afncan*Amencaﬂ jurors struck by the prosecutor.
“‘For' example, the pmsecutar §-decision. to- questlon Lawrence ‘H.—but not
“Dianbe-Gi<+about gangs‘is understandable given the ‘material: differences in
then' backg"r“and Lawrence H. warked in-the probation department and was
“a group supervisor for 40 to 50 Juvemle dehnqnents Given- Lawrence H.’s

TRl jOb the prosecutor reasonably asked him-if-he ‘had any experience with

“gangs. | In fact, LaWIence H. was very familiar with- gangs and even noted that

he sed to be a gang member By contrast, notlung in Dxanne G.’s jury

fam:hanty with gangs Whlle her son had been arrested for drug possession
" and had been }nvolved ina ﬁght where he suﬁered stab wounds, there was no

leevglse the fact that Dlanne G had serve.d 011 a pnor cnmmal _;ury that
swas. inable to reach a verdict . does not dcmonstrate that one cf the prosecu-
tor 'sireasons-for striking, Rose B. —that she Jwould not ﬁt in—was pretextual.
-+The prosecutor stated that he. thouaht that Rose B. would not fit'in with the
other jurors because of her uncoriventional appearance ie., her éxcessive use
of ]BWB]I}’ There is nothing in the record to suggest that Dianne G.’s
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\ppearance was unconventional,-and defendant does not make .any such |
laim. Moreover, nothing in the-record suggests-that Dianne G.’s previous 3§
tint as a juror resulted in a hung jury because of her, As such, the prosecutor ‘3
1ad no reason to think that she would not fit i in with the other jurors.

And Dlanne G.’s statement in her 3ury questronnaare that she beheved that 3
HWOP was a more Severe pumshrnent than the death penalty, does not 3
*stabhsh that the prosecutor’s proffered reasons for stnkmg other prospective 3
urors ‘were Jmplauszble In’ stnkmg prospecnve ‘jurors because of their
serceived ‘hesitancy to  impose the death penalty, ‘the prosecutor, “with the
:xception of Rose B., relied solely on that juror's answers or  demeanor 3
iunng Hovey quest:lomng—and not on the answers on:-the: jury. question-
aaires. And unlike the prospective jurors struck by the. prosecutor: h ‘becanse of =
heir apparent hesitance during. Hovey. questioning  to impose the. death -3
:Jenalty, Dianne G. expressed .and the record reveals, .no- such : reluctance
Juring Hovey questioning, Moreover, asxde from the, szngle answer cited. by 2
jefendant, the rest of Dianne (G.’s. answers in her questlonnalre .evinced no -2
apparent reluctance to impose - the death penalty By contrast, ‘Rose B —the %
only prospecnve juror -ostensibly struck by the proseeutor ‘because of her
amswers in her jury questionnaire—wrote that she thought the death penalty
was a “hormible thmg * As such; Dianne G. is not’ srnnlarly situnated to t‘ne@
African-American j jurors struck by the prosecutor and a:side-by-side compan- S
301 reveals no pretext in the prosecutor's proﬂered Teasons. - :

Sumlarly, and cont:ary to. defendant s assertlons Mana G is not srmﬂarly
sxtuated to the. prospectlve Jurors struck by the . prosecutor Accord;ng to
defendant, Maria G.’s answers in her j Jury questlonnazre show that she was
just as mach of 2 death ‘skeptic as the jurors™struck by- the prosecutor But .
unlike: most of those jurors, Maria G. expressed no. reluctance- to impose ‘the
death penaity during Hovey quest:omng, -and the- record revéals 1o . ewdence
of any such’ réluctanice,” Moreover, a--careful perusdl of Maria "G.’s july
questtonnan'e deinonstrates that -she’ did- not have-the same personal distaste

- for the death penalty’ evidenced by Rose B s jury. quesnonnalre For-example;
while Maria G. did d1sagree somewhat ‘with ‘the proposition that * [a]nyone
who mtennonally kills-another person without legal 3usnﬁcatron and not in
self defense, should receive the death penalty,” ‘her. dlsagreement did not
appear t6 result from a personal distaste for the death penalty. Rather, she
reasonably Tecognized that| ‘every case is different ‘and it has to be looked {in
its content entirely, death. penalty -is' not for everyone!” Likéwise, her
uncertainty. regarding whether: she would vote for LWOP: regardless .of the
evidence andher belief that LWOP was a more severe punishment-tlian death

~ did not appear-to result from any visceral ‘reaction to the: death pena]ty .
Indeed Maria G.’s answers to her jury questionnaire-also: indicated that shi_ }
believed that “the death penalty should always ‘be cons;dered” in certam
cncumstances '

229
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And the fact that Mana G stated in her jury queshonnatre that she thought
her son had been unfazrly treated by the criminal justice system does not

: demonstrate that the prosecutor s reasons were pretextual. The prosecutor_

struck no jurors based on their experiences with the criminal justice system.
In any event, Maria G. explained that she felt that' her son was treated
unfauly because of the victim’s links to law enforcement. Because the victim

in this case had no apparent relationship to law enforcement, the prosecuter . |

could reasonably believe that Maria G. would be ‘a suitable juror. Thus, a
side-by-side comparison of Maria G. and the strick j Jurors casts no doubt on
the prosecutor’s proffered reasons for strz_lang these jurors.

(9) Finally, we reject de_fendant-’s contention that the trial court failed to
“conduct a sincere and genuine inquiry into the prosecutor’s stated reasons

for his challenges.” Indeed, this contention is belied by the record. In

discussing defendant’s last two Whieeler objections, the court noted that “I
went back and chécked my notes on the Hovey question, and I have a lot of
these jurors marked as potenttal peremptory because of their manner of
responding during the Hovey. This is the reason I have been very reluctant to
find any type of prima facie violation of the Wheeler because I did notice that
they were very: reluctant. They tried to give an answer that would follow the
instructions of the court but they did have problems.” The court further
explamed that: “T certainly in making my*little notes as I took this, it wasn’t
because they were Black but 1 gauged it all on their responses and their
demeanor, that I sat here and I made my little notes for myself, just for my
own information, and I certainly didn’t do it because they were Black.” As
such; the record establishes that the court did make a “sincere and reasoned
effort” to evaluate the prosecutor's “nondiscriminatory justifications.”
(People v. Burgener supra, 29 Cal.4th at p. 864.)

In any event, no detailed trial court findings regarding the reasons for each
peremptory challenge are necessary here. The prosecutor’s stated reasons for
exercising each peremptory challenge are neither contradicted by the record
nor inhefently  implausible. (See People v. Reynoso, supra, 31 Cal4th at
p. 920.)° Accordmcvly, we find no Batson/Wheeler error.

C. Shacklmg Ql‘ Defendant

Defendant contends the trial court committed numerous errors 1n relation to
his being shackled during the Adkins-Shy trial. Specifically, he alleges the

* Defendant contends our recent decision in People v. Reynoso, supra, 31 Cal.4th 903,
violates his rights under the equal protection and due process clauses of the federal Constitu-
tion and urges vs to reconsider it. Because he presents nothing new, we decline to do so.
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