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PREFACE

This Capital Case Compendium was compiled by Deputy Attorney General
Robin Urbanski and Supervising Deputy Attorney General Holly Wilkens.)

The Compendium contains case updates pertaining to decisions issued
through February 26, 2017.

The organization of the Compendium follows the chronological order of
capital prosecution, © .

If the Capital Case Compendium does not answer your questions, please do
not hesitate to contact the capital case coordinators in the Attorney General’s
Office:

Statewide San Diego

RON MATTHIAS , HOLLY WILKENS

Senior Assistant Attorney General Supervisihg Deputy Attorney General
(415) 703-5858 . (619) 738-9031

Los Angeles San Francisco

BILL BILDERBACK GLENN PRUDEN

Supervising Deputy Attorney General Supervising Deputy Attorney General
(213) 897-2049 (415) 703-5959

Sacramento

KENNETH SOKOLER | -

Supervising Deputy Attorney General

(916) 324-2785

! Special appieciaiion is owed to Deputy Attomeys Geperal Theodore Cropley,
Ronald Jakob and Michael Murphy, Legal Assistant Monica Seda, eand Legal Secretary
Stephen McGee for their assistance in preparing the Compendium.
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Jhefe is a presumption that peremptory challehges are properly exercised.
A challenger must rebut the presumption of constitutionality before the other party is
required 16 stdte reasons for exercising peremptories. (People v. Grittenden (1554)
9 Cal:4th 83, 114; People v. Clair (1992) 2 Cal 4th 629; 652.)

The trial court’s jury selection method of calling prospective jurors in groups of 18
and requiring the parties to exercise challenges for both canse and peremptory challenges
before & new group was called did not -violate the défendant’s right of peremptory
challenge;. “[Allthough knowledgs of the composition of the €ntire panel can be felevant
to the exercise of a peremptory thallenge against an iridividusl jufor, the feiot that a
particular proceduré used might have made exercising initial peremptory challenges less
informed does not in itself require reverSal.” (People v. Covarrubias (2016) 1 Cal.5th

838, 867-868 [internal quotation miarks and citations omitted),) —

A’ NUMBER OF PEREMPTORY CHALLENGES [§ 4.61]

~ In'a rewial, the defendant was not entitled to gréater niimber of peremptory
challenges because, at time of his first trial, Code of Civil Procedure section 1070
provided for 26 pereniptory challenges in a capital case, but subsequently enactéd Codeé
of Civil Procedure section 231(a) entitléd him to 20 peremptory challénges in a apital
case, Laws governing the conduct of trials are prospective in application when applied to
a trial bceurring afier the effective date 'of thé statute, régardless of when the underlying
crime was committed. (People v. Ledesna (2006) 39 Cal.4th 641, 663-664.)

Code of Civil Procedure section 231, subdivision (s); does mot entitle each
defendant in a miulti-defendant capital case to 20 individual peremptory challenges.
(People v. Lewis (2008) 43 Cal.4th 415, 493, overruled on other grounds, Pegple v. Black
(2014) 58 Cal.4th 912, 919.) Likewise, under the former rules, Code of Civil Procedure
sections 1070 and 1070.5, the 26 challenges allotted to the defense were to be exercised
joinitly, hot individually. (People v. Hardy (1992) 2 Cal.4th 86, 129.)

.The requirement of joint use of peremptory challenges in multi-defendant cases
dogs not violate due process, equal protection, the right to an impartial jury, or the right
to a reliable determination of pendlty: (People v, Pinholster. (1952) 1 Cal.4th 865, 911,
overruled.on other grounds, People v. Williams (2010 49. Cal.4th 405, 459.) ‘

_ “To establish 4 constitutional entitlemient to additional peremptofy challénges,
defendant must at least show that he i likely to ré¢eivé an unfair trial before & biaséd jury
if the request is denied.” (People v, DePriest (2007) 42 Cal.4th 1, 23; see also People v,
Ledesma (2006) 39 Cal.4th 641, 665.) - - , S

_ .. The defendant was not deprived of a state-created liberty interest in 20. peremptory

| chellenges (see Code of Civil Procedure, §231) bbcaust he was required to. use
peremiptory challenges to cure “error” in the court refusing to remove a prospective juror
for cause. (People v. Clark (2011) 52 Cdl.4th 856, 902, citing People . Weaver (2001)
26 Cal.4th 876, 913, and People v. Gordon (1990) 50 Cal.3d 1223, 1748, fn. 4 fuse of
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_ It is a rebuttable presumpnon that a peremptory cha}.lenge is being éxercised
properly, and the burden- is- on the moving party to demonstrate nnpermmmble

-discrimination.. {Peaple v.. Duff-(2014) 58.Calidth.527, .545, - citing. Purkett-v. Elem

(1995)514US 763, 768-769 [115 8.Ct. 1769, 131 L.Ed.2d 834]) S

“The ultimate burden of persuasion regarding racial motivation rests with, and
never shifts from, the opponent of the strike.” (People v. Winbush (2017) 2 Cal S5th 402,
434 [internal quotatmn marks and citations omitted].)

Excludmg éven a smgle Juror for mpenmssxble rcasons ‘under Batson/Wheeler
requires reversal. (Peqple v Huggms (2006) 38 Cal4th 175, 227 Penple v. Silya (2001)
25'Cal.4th 345,386))

Improper use of peremptory challenges on the basis of race does not require

systematlc” discrimination and is not negated simply because both sides haye dismissed

minority jurors or becausg the final jury is “représentative,” (People v. Arias (1996)
13 Cal4th 92, 136-137.)

A white defendant cannot claim he was deprived of a faif | _;ury under the Sixth
Amendment nght to impartial jury where the prosecutor used peremptory challenges to
exclude Black jurors, (Holland v. Hlinois (1990) 493U.8. 474 [1108.Ct. 803,
107 L.Ed.2d 905].) However, under the Equal Protection Clausé of thé Fourteenth
Amendment; & defendant has a constitutional claim where peremptory challenges are
used by the prosecution to exclide prospective jurors based ofi race. (Powers v. Ohio
(1991) 499 U.8. 400 [1118.Ct. 1364, 113 L.Ed.2d 411].) -

Purposeful racial dlscnmm&tlnn in the sélection of grand j Jurors in violation of
equal protection reqmres reversal without a showmg of pre_;udxce (Vasquez v. Hillary
(1986) 474'U.8. 254, 260-264 [106 §.Ct. 617, 88L Bd.Zd 5981.)

§ 4.62.1.1 Impact of Johnson _v, California

A party will establish a prima facie case of racial discrimination with respect fothe
use of peremptory: challenges if the totality of the relevant facts ““gives rise 1o an
inference of dlscnmmatory puipose.” (Jokinson v. Call ifornia (2005) 5457.8. 162, 168
[125 S:Ct, 2410, 162 L.Ed.2d 129].) Joknson reversed the California Supreme Couit’s
decision in Peoplé v. Johnsoh (2003) 30 Cal.4th 1302, 1318, holding that a prima facie
case was established where it was “more likely than not” that puiposeful discrimination
had.ocourred, (People v. Thomas (2012) 53 Cal.4th 771; 794.)

_ In cases where a trial predated the Supremie ‘Court’s decision in Johsson v.
California (2005) 545 U.S. 162, and “it Is not clear from the record whether the trial
court anaiyzed the Baison/Wheeler totion with [Batson’ 8] low threshold [oﬁ reasonable
inferefice”] in mind” the reviewing court will independently determiie whether the
record demonstrates a prima facie case of racial discrimination. (People v. Scoff (2015)
61 Cal. 4th 363, 384, People v. Thomas (2012) 53 Cal.4th 771, 794.)
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§ 4.62.3 Timely Motion .

o MA mot:on attackmg the use of a peremptor.y;challenge on the bas:s Qf group | blas
must be timely raised.” (Pecy:[e v. Roldan (2005) 35 Cal.4th 646 701, overruled on
other grounds, Pegple v, Doolin (2009) ; 45 Cal.dth 390 421, fn. 22.)

. The mofio is tirnely if made before jury 1mpanelment is completed, which does
not occut until the. alternates dre selécted and sworn. (People ¥, Scott (2015) 61 Cal. 4th
363, 384-384; People v. McDermott (2002) 28 Gal.4th 945, 969, !

A Batson/Wheeler claim should be raised in a motion to quash or dismiss the jury
venire, not & motion for mistrial. (People v, Williaims (1997) 16 Cal.4th 635, 662, fn. 9, )

4 A Batson/Wheeler motion brought after the jury is swom could be deemeéd a
mistridl motion, which operates o . waive any dauble-_;eopardy defensa. (People v,
Jurado (2006) 38 Cal Ath 72, 108) _

§ 4.62.4 Prima Facie Showing (First Stage)

“A prima facie case of racial dlscnmmatwn in the use of peremptory challenges is
establighed if the totahty of the relevant facts *gives rise to an inference of dJscrzmu;atory
pmpose.’” (Peapie v Seoti (2015) 61 Cal.4th 363, 382, quoting Jelnson v. Culifornia
(2005) 545 U.8. 163, 168 [125 S.Ct 2410, 162 L.Ed.2d 129, 137]; People v. Blacksher
(2011) 52 Cal.4th 769, 801.)

A pnma ficie case is established when a defendant produces ““evidence sufficient
to penmt the trial judge t6 draw an mferance that discrimination has ocourred. W “An
inference is a logical conclusion baseé on a set of facts,” - (People ». Lancdster (2007)
41 Cal.4th 50, 74, quoting and citifig Johnson v. California (2905) 545 U.s. 162 168,
fn 4,170 [125 8.Ct. 2410, 162 L.Ed.2d 129, 137].) :

The proof of a prima facie case may depend upon ail reievant evxdence in a trial
coust record, mcludmg & “pattern” of stnlnng jurors of a specific race and ““the
prosecutnr 8 guestions and statements during voir dife examination,™ (People v. Bell
(2007) 40 Cal4th 582, 597, disapproved on other grounds, People v. Sanchez (2016)
63 Cal.4th 665, 686, fn, 13, quoting Batson . Kentuclgt (1986) 476 U.S, 79 596-97
[106 8.Ct. 1712, 90'L.Ed:2d 69].) -

While acknowledgmg that the exwtence ofa pnma fac1e shomng at the ﬁrst stage
of Batsor: “depends on consideration of the entxre record of voir dire at the time the
motion was made” the Califomia Supreme Court. has mentioned, “certain types of
evidence may prove partmulariy relevant” and “[a]mong these are that a party has struck
most or all of the members of the 1denuﬁ?d group from the venire, that a party has used a
dlspmpomnnate number of strikes agamst the group, that the party has failed to engage
these jurors in more than desultory voir dire, that the defendant is a member of the
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~ The prosecutor’s acceptance of the jury with one African-American juror and one
African-American alternate juror, as well as his desire to have three African-Amierican.

 jurors on the jury who were excused for hardship or cause, combined with ohly

3 African-Américan prospéctive jurars being challenged out of the prosecution’s 22 total
peremptory challenges, “strongly stiggests that race was ot & motive” i {he proseciitor’s

challenges, (People v. Leniix (2008)44 Cal.4th 602,629.) ‘ .
Circumstances demonstrating .a lack of discriminatory purpose include the
prosecutor not challenging several other African-American jurors and the fact. that six
African-Americans ultimately sérved on the jury. (People v Blacksher (2011)

52 Cal.4th 769, 801.) } ‘ ' L ‘
- The prosecutor accepting the jury five times with up, to four African-American
prospective jurors seated in the jury box, while not conclusive, is an indication of the
prosecttor’s good faith and an appropriate consideration for the trial coutt in niling on a

Wheeler bbjection. (Peaple v. Stréeter (2012) 54 Cal.4th 205, 224,)

The preégc_:u’tor’s éccg:ptanca of a jury containing three Aﬁican—Axp‘g’ripan jurors is
an indication of the proseciitor’s good faith in exercising peremptory challenges. (People
v. Huggins (2006) 38 Cal4th 175,236.) |

The presence of minotity jurors on the panel is an iaéignﬁog of a prosecutor’s
good faith in exercising his or her peremptories. {(People v. Léwis (2008) 43 Cal.4th 415,
480, overruled on other grounds, People v, Black (2014) 58 Cal4th 912, 919.)

Although the prosecutor ultimately excused four of five African-American jurors
called to the jury box, there was no discemible pattern from which to infer
discrimination. - The prosécufor passed without challenging Africai-American
prospective jurors during several rounds of peremptory challenges before finally excusing
them. The prosecutor also repeatedly passed without challenging a prospective female
African-American juror who ultimately served as a juror in the guilt phase. (People v.

Clark (2011).52 Cal.4th 856, 906.) -

“[Tthe ultimate composition of the predominantly female jury, along with the
relatively modest number of prosecution strikes used against womien throughout jury
selection, makes it difficult to infer purposeful disérimination under .Wheeler/Batson.”
{(Peopley. Garcia (2011) 52 Cal.4th 706, 748.) .- -

The circumstance that 4 peremptory challenge ‘was exercised against a jiiror who
Wwas not subject to exclusidn for cause “certainly did not support an inference that the
exercise of a peremptory challenge against her was motivated by grovp bias.” (Peaple v.
Cornwell (2005) 37 Cal.4th 50, 70, overruled on other grounds, People v. Dooliri (2009)
45 Cal.4th 390, 421, fn, 22.) ' |
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in a ehalienge rate lower than then' pereentage on the jury; (People v, Jones (2011)
51 Cal.4th 346, 362.) - .

There was o prirfia facie showing wheré the only Stated Hases [or disputing the
pereniptory challenges were (1) fouf of the first five peremptmy challenges were againsi
Africaii~Americans, and (2)a srnall minority of the pénél members were Aﬁ'lcan-
Amencan (People v. Farnam (2002) 28 Cal.4ih 107, 136-137. ) '

- A prima facie showing 6f grop bias Was not iiade whére the . oniy basis was that
ong of two African-Ametioan jurors excused wouild fiot have been subject to excusal for
cause, particularly in view of the circumstance that the other African=American jiiror had
been repeatédly passed without challenge by the pidsecutor from the begihning of voir
dire and vltimately served on the jury. (People v. Cornwell (2005) 37 Cal.4th 50, 69-70,
overruled on other grounds; People v. Doolin (2009) 45 Cal.4th 390, 421, fn, 22.) -

" The ‘defense failed to show the prosecution struck most ‘or all members of an
identified group or used a disproportiohate mimber of challenges agamst the group where
the prosecutof had exciséd two African-American fémale jurors,  Two African:
Americans remained on the panel and the defense had exercised -one of its challenges
against an Afri¢an-American juror, The defendant offered no circumstances relevant to
his claim of dlscnmmatory intént and “made no atternpt to argue that the exciised jorors
were not, apart from their race, as ‘heterogeneous a8 the commumty as @ wholé® or that-
the prosécution engaged thein in desultory yoir du'e " (People », Blacksher (2011)
52 Cal.4th 769, 801-802.)

' § 4.62 4.3 Desultory Velr Dire

1.

A party’s failure to engage in meanmgﬁll voir d1re on a topic the party says is
important can suggest the stated reason for the exercise of a peremptory challenge is
pretextual. (People v. Lewis (2008) 43 Cal.4th 415, 476, overruled on other grounds;
People v. Black (2014) 58 Cal.4th 912, 919, citing Miller-El v, Dretke (2005) 545 U.8.
231, 250 fn, 8 [125 S.Ct. 2317,162L Ed..'zd 196].)

Whﬁe “[ulnder certain circumstances perﬁmetoxy yoir du'e can be indicative of
hidden bias,” where the prosecutor’s sole guestion focused on the pa:ospectwe juror’s
amblvalence about the death penalty, which that juror confirmed, the mqulry did “not
constitufe ‘powerful circumstantial ev1dence that the challenge was exercised upon a
prohibited race basxs."’ Notably, before oral voir dire, the prosecutor had the benefit of
the prospective juror completing a 14-page questionnaire containing 38 questions with
subparts, “Under these cir¢uinstances, [the Califorhia Supreme Couit] places little
wezght on the prosecutor’s failure to moré thoroughly question & prospective juror before
exer¢ising a peremptory challesige.” (Peoﬁle v. Edwards (2913) ’57 Cal.4th 658, 698-
699, internal quotation marks & cifations omitted,)

Where the prosecutor questions a prospeetlve juror enly bneﬂy on a relevant
subject, “it is of little significance ... where the prosecutor had a detailed jury
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, “Once the trial court concludes that the defendant has produced evidence raising
.. an mfercnce of dxscrnmnatzon, the court shoulﬂ not sPecu]ata 8s to the prosecutor’s
reasons ~ it should inquire of the ptosecutor.”. (People.v.-Cornwell (2005).37 Cal.4th 50,
73, overruled oti other grounds People v. Daolin (2009) 45 Cal.4th 350, 421, fa 22,
citing Joknson v. Culi ifornia (2005) 5451.8. 162 [125 S. Ct 2410 2417, 162L Ed.2d
129].)

When the ‘cmal court detcrmmes the defendant has made a prima facle showmg that
a particular prospective juror has been challenged } because of group bias, it need npt ask
the prosecution to justify its challenges to other prospective jurors of the same group for
which the BatsonlWheeler motion has been denied. {People v. Avila {2006) 38 Cal.4th
491, 549, disapproving to the extent inconsistent, Peaple v. McGee (2002)
104 Cal App 4th 559,)

“There is noﬂnng suspect about any reluctance the prosecutor may have had to
state his reasons™ in response to the trial court indicating, after finding no prima facie
case had been made, that the prosecutor was permitted, but not fequired, to state his
reasons for the chalIenges on the record. (People v. Banks (2014) 59 Cal4th 1113, 1148
[haldmg that even where trial court allows prosecutor to state reasons and then passes.
upon those reasons, first stage determination will be reviewed on appeal]; overruled on
another ground by People v. Scott (2015) 61 Cal.4th 363, 351, fn. 3.)

“[T]he absence of a reason that is apparent on the record does not, in the context
of all the other carcumstauces, suggest that the reason Was tace.” “Even if the struck
African<American j jurors had nothing in corhmon with each other besides their race, that
_ cxrcumstance does not, in 1tseH; create an inférence that they were extused becaisé of
their race where, as here, ohvious bases for-the prosecutoi’s decision to exéusé many of
the jurors appear in the record,” (People v Thomis (2012) 53 Cal.4th 771, 795.)

Except in rare cases wheré the prosecutor s explanation will entail conﬁdentml :
communications or feveal trial strategy, it is error under state law to permit the prosecutor
to give his or her reasons for the disputed peremptory challenge in an ex parte, in camera
hearing, (People v. Silva (2001) 25 Cal 4th 345, 384; Peaple 2 Ayala (2000) 24 Cal.4th
243, 262.)

“Although the prosecutor must present a comprehensxble reason, ‘the second step
of ﬂns process does not demand an explanation that is persuasive; or even plausible’; so
long as the teason is not mherenﬂy discriminatory, it suffices, [Citation.)* (Rice v.
Collins (2006) 546 U.S. 333 [126 5.Ct. 969, 973-974, 163 L.Ed.2d 824].)

The reviewing court is not obligated to' consider the persuasweness of the
prosecutor’s. reasons where it finds that the defendant faﬂed to meet the standard imposed
by Batson, It is not until the ﬂnrd step of the process that the persuasiveness of the
prosécutor’s reasons becomes reievant, i.e., when the h ial court determinés whether the
opponent of the strike has carried his, burden of provmg puxposeﬁ;i dlscnmmatxon
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Americans, whom he accepted were of that type, and those he rejected were lacking in
the essentially pro-death-penalty qualities he was seeking,” (Pegple v. Huggins (2006)
38Caldth175,236) | - -

-The credibility of the prosecutor’s justifications for exercising a peremptory
challenge “‘can be measured by how ressonable, or how improbable; the explanations
are, and by whether the proffered rationale has some basis in accepted trial sirategy,”
(People v, Schmeck (2005) 37 Cali4th 240, 271, ebrogated on other grounds as stated in
People v. McKinnon (2011) 52 Cal4th 610, 637, quoting Miller-EL v. Dretke (2005)
545U.8. 231 [125 5.Ct. 2317, 2342, 162 L.Ed.2d 196].) G,

It does not matter whether it was reasonable for the prosecutor to doubt the
desirability of prospective jurors for reasons that are neutral for Batson/Wheeler
putposes. Considerations such as whether the prospective jurors were bom in Berkeley
or linked to dilapidated automobiles are not so closely cofinected with a protected group
s0 as to be surrogates for membership in the protected group and thus arguably
impermissible considerations. (People v. Huggins (2006) 38 Cal.4th 175, 231, fn. 14.)

- An advocate may legitimately be concerned sbout a potential juror who does not
ansyer questions. (People v. Howard (2008) 42 Cal.4th 1000, 1019.) _
“A coricerni with-a juiror's ability to iinderstand the procéedings and anticipated
testimony is another proper basis for a challenge.” ~ (Pegple v. DéHoyos (2013)
57 Cal.dth 79, 106; People v. Turner (1994) 8 Cal.4th 137, 169 [same], abrogated on
other grounds, People v. Griffin (2004) 33 Cal.4th 536; 555.) S
““While [the] reason might not be sufficient in isolation to support a challenge, the
absence of any significant questioning by’ defense counsel is relevant and may
legitimately support a prosecutor's feeling that the panelist would: favor the defense.”
(People v. Winbush (2017) 2 Cal.5th 402, 437.) N

While the court and the parties wete never made aware of the prosecutor’s
possible error in excising the prospective juror, where the record presented “the
possibility that the  prosecutor mistook [the juror who was the subject of the
Batson/Wheeler ‘motion] for anothér prospective juror, ... also an African-American
woman, who happened to have the same last name” the California Supreme Court
concluded, based on a review of the entire record, *that this act of mistaken identity is the
most probdble explanation of the events disclosed in the record and that there WaS no
violation of Batson/Wheeler” (People v. Willianis (2013) 56 Cel.4th 630, 659; People v.
Williams (1997) 16 Cal.4th 153, 188-189 [mistake in excusing prospective juror can be
genuine race-neutral reason.) o R '
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- “Obvious race-neutral grounds” for peremptory challenges: include the fact that a
prospective juror “voiced strong opposition towards the death penalty” or considered life
imprisonment. a more séveré penalty than. death or had a criminal record, (People v.
Davis (2009) 46 Cal.4th 539, 584.) i Lo o

A juror’s equivocal response about an ability to impose the death penalty is
relevant 1o a challenge for cause, but does not undercut the ‘race-neutral basis for a
prosecutor’s decision to excuse the prospective juror peremptorily. (People v. Johnson
(2015) 61 Cal.4th 734, 757; People v. -Hoyos (2007) 41 Cal.4th 872, 902; abrogated on
other grounds, Peaple v. McKinnon (2011) 52 Caldth 610, 6415 People v, Catlin (2001)
26 Cal.4th.81, 118,) L e T L

§ 4.62.5.2 Qurorfsi-'Age ! Attire

“A potential juror’s youth and apparent immaturity are :gcg.:neutrai reasons that
can support.a peremptory challenge.... [Tjt is not unreasonablé for a prosecutor to
believe & young person Wwith few ties to the community might be less willing than an
older, more permanent resident to impose a substantial penalty, Likewise, a slovenly
appearance . can reveal characleristics that aré legitimately undesirable to the
prosecution,” (People v, Loimax (2010) 49 Cal.4th 530, 575, citations omitted.)

~ The prosecutor's 'wa_rijzess of the “young and rootless” could be seen as race-
neutral, for she used a peremptory strike on a white male juror with the same
characteristics, (Rice v, Collins (2006) 546 U.S. 333 [126 §.Ct, 969, 975, 163 L.Ed,2d
824].)

The prosecutor’s combined concern with the prospective juror’s “limited life
experience” and intellectual capacity constituted rece-neutral explanations for a
peremptory challenge. (People v. DeHoyos (2013) 57 Cal.4th 79, 108-109,)

§ 4.62.5.3 Criminal Justice Gontacts/Opinions

challenge.” (People v. Wiithush (2017) 2 Cal.5th 402, 436.) o
A juror’s negetive experience with the ciiminal Justice system or a. criminal

conviction constitute valid, race:neutral reasons for a prosecutor to dismiss a potential

Juror from the jury. (People v. Melendez (2016) 2 Cal.dth 1, 18; People v. Lomax (2010)

- 49 Cal.4th 530, 575; accord, People v. Garcia (2011) 52 Cal.4th 706, 749 [negative
contacts with erimifial justice system).) : - -

“A juror's. prior atrest is an accepted race-ndutral reason for perempto
J P peremptory

A prospective Jjurot’s “recent dom stic violence conviéﬁcn =~ unquestionably
constituted a valid, race-neutral ground for. the challenge,” (People v. MeKinzie (2012)
54 Cal 4th 1302, 1321, abrogated on other grounds by People v. Scott (2015) 61-Caldth
363.) T k ; - T
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§ 4.62:5.5 . Prior Jury Experience

. “Prior service on a deadlocked-j Jury is an accepted, neutral reason for excusmg a .
prospectxve juror,” (Peap[e 13 Jolmsorz (2015) 61 Cal.4th 734 757-138; People v.
Winbush (2017) 2 Cal,5th 402, 438-39 [“M]any cases have held servicé on a hung j jury
to be an appropriate, face-neutral reason for excusing a Juror, and this reason alone" ¢hn

justify gxcusal.”})

Concem over a potential juror who had been respons:ble for a faﬂure o reach a
verdict in another case, who felt harassed by other jurors ciurmg those dehberatlons and
who indicated she learried from that expanence to avoid being swayed by the views of
others, isa non-dlscnmmatory reason for excusing a prospect:ve Juror, (People v, Garcia
(201 1) 52 Cal.4th 706, 749. )

§ 4.62.5.6 lnattentlveness

A prospectlve juror’s “failure to disclose information in response to the jury
questionnaire and her later claim of forgetﬁﬂness in explanation supply a factual basis for
the prosecutor’s concern that she was not paying enough attention to the process and to
her I'BSpDnSIbllltlBS A genuine coricern that & prospective, juror is not forthcoming or is
not paying sufficient attention to the proceedings is a race-neutral basis fora peremptcxy,
challenge * (People v. DeHoyos (2013) 57 Cal.4tli 79, 114.)

3

§ 4.62.6 Evaluating Pros_ecu_tor's Reasons
(Third Stage) L .

The third step in a Batson analysis “mvoives evalnatmg *the persuasweness of the
Justification proffered by the prosecutor, but ‘the ultimate burden of persuasion regarding
racial motivation rests with, afid never shzﬂs from, the opponent of the strike.’
{Cztatwn ¥ (Rice v. Collins (2006) 546 1.8, 333 [126 S Ct. 969, 974, 163 L.Ed.2d
8241)

When the trial court finds a pnma fatie case, then the rﬁvzewmg court “rmust
detérmine whether the trial court correctly rufed that the defense did not dembonstrate
diseriminatory ptirpose at the third stage. The prosecutor's Justlﬁcahen does not have to
support a challenge for cause, and even & tiivial reason, if genuine and race neutral, is
sufficient. The mqun'y is focused o6n whether the' proffered heutrdl reasons are
subjecnvely gerinine, not on how objectively reasonable they are. The reasons need only
be sincere and nondiscriminatory. [The réviewing cour conslders] ‘the trial court's
determination with restraint, presume[s] the prosecutor-has exercised the challenges in &
constitutional manner, and defer[s] to the trial court's abﬂaty Lo distinguish genuine
reasons from sham excuses. When the trial court makes a sincere and reasoned effort to
evaluate the prosecntor s reasons, the revxemng court defers to its concluswns on appeal,

and examines only whether substantial evidence supports them.” (People v. Melendez
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: “*The - proper focus of a -Batson/Wheeler- inquiry ;. is on the subjective
genuineness of the race-neutral reasons given for the peremptory challenge; not on the
- -objective feasonableness of.those reasons.™ -(People v. Jones-(2013) 57 Cal4th 899, -
917, quoting Peopl v. Reynoso (2003) 31 Caldth 903,924 . . ©,

The denial of the defendant's Batson/Wheeler motion after defense counsel
declined the court's invitation to comment op the prosecutor’s explanation did not
constitute & failure to make & sincere 4nd feasonéd atterfipt to evaluate the prosecutor’s
credibility, Defense counsel’s declinifig 1o conifuent on the proecufor’s explanation
suggests he found the prosecutor’s explanation credible. (People ¥ Jones. (2011)
51 Cali4th 346,361) P
. “All that-matters is that the prosécutor’s reason for exercising the perémptory
challenge is sincere and legitimate, legitimate insthe sense of being nondiscriminatory,
A reason that makes no sense is nonetheless sincere and legitimate as long as it does not
deny equal protection.” (Pesple v. DeHopos (2013) 57 Caldth 79, 102, internal

quotation marks & citations omitted,) _ o o

_ “In assessing credibility, the court draws upon its contemporaneous observations
of the yoir dire. It may also rely on the coust’s own, experiences as a lawyer and bench
officér in the community, and even the commor practices of the advocate anid the office
that employs him or her.” (People v. DeHoyos (2013) 57 Cal.4th 79; 102, quotinig Pegple
v. Lenix (2008) 44 CalAth 602, 613; fn, omitted, quoting Miller—El v. Cockrell (2003)
537U.8. 322, 339,123 8.Ct. 1029, 154 L.Ed.2d 931, internal quotation marks & citations
ornitted; Pedple y- Jones (2011) 51 Cal.4th 346, 360 [same].)

The trial court properly relied on “casewide factors” in crediting the prosecutor’s
explanations including the fact that “the same prosecutor had tried this case previously;
the court was not aware of the prosecutor ever deliberately misleading the court gbout a
matter of importance in that trial; the prosecutor did not usé all of his peremptory
challenges during that trial, and one juror who identified herself as Mexican—-American
actually sat as a juror inthat trial,” (Pegple v, DeHoyos (2013) 57 Cal.4th 79, 115-116.)

Af honest mistake of fact is “quite plausible” where & prosecutor keeping friick of
dozens of progpective jiirors, thousénds of pages of jury' giiesticnnaires, and day’s of voir
dire, had to niake challefiges without the luxury of checking facts as appellate attorneys
and reviewing cowrts aré able to do. An-isolated mistdke or misstateméiit does hot,
standing alone, compel the coniclusion thé prosecutor’s reaséii wes insincere. (Peaple
Jones (2011) 51 Cal 4tk 346, 366.) ' s ’ T ’

Where the trial court indicated in evaluafing the prosecutor’s reasons ““I’'m going
to assume that the lawyers are upfront with me — [{] ... [] — until they prove that they
can’t be’ trustgd.’And so, therefore, you get the beriefit of the dbubt..,’1’ theé réviewing
court concluded 'that based on the record, the trial coiirt made a sincere and reasoned
effort o evaluate the niondisciiminatory justifications offered by the prosecution and its
conclusions were entitled to deference. (People v, Williams (2013) 58 Cal.4th 197, 283 D)
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§ 4.62.6,1 Demeanor:

A Judge 8 “ﬁrsthand obsewauons" ar,e of “eyen, greate; mpg,rtanpe” in evaluating :
a race-neutralreason based-on thg“tj_cmmeanorgf gy;gqspectzve juror.: (Snyder w Lamsuma ,

(2008) 552 U.S. 472,477 [128 S.Ct 1203 170 L. Ed 2d 175] )

prospecuve jurot, a 3udge should take mto account; among other thmgs, any observatmns
the judge was able to make during voli dife. However, nothing in Batson or Snyder
requires that'a demeanor-based explanatmn nust be rejected if the Judge either did ot
observe, o does not recall, the prospective juror’s demesnor: (Thidler v. Heiyles (2010)
559 U.S. 43, 47-49 [130 8.Ct, 1171, 175 L.Ed.2d 1003] (pér curiam); see also People v.
Williams (2013) 56 Cal.4th 630, 657-658 [reviewing court does not discount trial court’s

ability to Ass€ss prosecutor’s credibility even absent trial cowrt's recollect:on of the
prospectwe juror’s demeanor],) : :

“Appe}.late courts recognize that a trial ,}udge who observes and speaks with a
pro‘spectwe juror and hears that person’s responses (noting, among: other things, the
person’s tone of voice, apparent level of confidence, and demeanor) gleans valuable
information that simply does not appear on the record.” (People v. Scott (2015)
61 Caldth 363, 378-379, quoting People w. Jones (2012) 54 Cal, 4ﬂ1 1, 41, internal
quotation marks omitted.) ,

Substant:al evidence supportmg the trial court’s determmatmn that the prosecutor
properly exercised peremptory chellenges included the fact thet “the trial court had the
opportunity to séé the demeanor of all of the relevant jurors, and it stated on the record
that the challenged jurors had demonstrated more réluctance to impose the death penalty
than other jurors whom the prosecution did not challenge,” (Peaple v. Banks (2014)
59 Cdl.4th 1113, 1150, overruled on other grounds by People v. Scott (2015) 61 Cai 4th
363, 391, fn. 3. ) C

§ 4.62 7 Comparatwe Analysis |

'I‘he Umted States Supreme Court hias concluded that 8 camparahv;e analysxs may
be a useful tool in proving purposeful discrimination, (People v, Lewis (2008) 43 Cal.4th
415, 472, overruled on other grounds, Peaple v. Black (2014) 58 Cal.4th 912, 919, citing
Miller-El v. Dretke (2005) 545 U.S, 231, 241 [125 S.Ct. 2317, 162 L.Bd.2d 196], Snyder
w. Louisiana (2008) 552 U.S. 472, 483484 [128 5.Ct. 1203, 170 L.Ed.2d 175]).)

““The rationale for comparative juror analysis is that a 51de~by-31de comparison of a
prospective jlil‘DI' struck by the prosecutor with a prospective juror accepted by the
prosecutor may provide relevant mrm#nstanhal evidence of purposeful discrimination by
the ptosecutor.” (People v. Winbush (2017) 2 Cal.5th 402, 442 [internal quotation marks
and citations omitted); People v. Huggins (2006) 38 Cal Ath 175, 233, citing Miller-El 12
Dretke (2005) 545 U.8. 231, 241-252 [125 8.Ct. 2317, 162 LJEd 2d }96] )







= Tnundertaking comperative analysis-on appeal, “*[fe feviswing cont fiesd Hot
consider fe5ponises by stricken parielists or Seated jurors other than those dentified by the
~deéfendant in the claim of disparate treatinent.” (People v Critz (2008) 44 Cal.4th 636,

dispositive; but it is one form of relevant circumistantial evidence.” (People v. Melendez
(2016)2 Cal.5th 1, 15)) o : e

659, quoting People v, Lenix (2008) 44 Cal 4th 602, 624.) . |
For purposes of comiparative analysis, the ' résponses to qiiestionriaires” by

‘prospective jurors “who never mads it ifito the jury box are irfélevant becaise they do not

prove thet the prosecutor Would have accepted such jurors.” (People v. Banks (2014)
59 Cal.4th 1113, 1149, overruled on other grounds by Péople v. Seoif (2015) 61 Cal.dth
363,391, fn.3) - \ N i

- #[Clomparative juror analyéié on a cold appellate record has inherérit limitations,

In addition to the difficilty of assessing tone, expression and gesture from the written
transcript of voir dire, we attempt to keep in mirid the fluid character of thie jury sélection
process and the complexity of the balance involved. Two panelists might give a similar
answer on a given point, Yet the risk posed by one panelist might be offset by other
answers, behavior, attitudes or experiences that make one juror, on balance, more or less
desirable. These realities, and the complexity of human nature, make a formulaic
comparison of isolated responses an exceptionally poor medium to overturn a trial court’s
factual findifg" (People v: DeHoyos (2013) 57 Cal.4th 79, 103, internal Guotation marks

& citations omitted.)
When & compargtive jufor argument is made for the first time on appeal and the
prosecutor was not asked to explain reasons for chiallenging othier jurors that are the
subject of coniparison on appeal, “the réviewing Sourt must keep in mind that exploring
the question at trial might have shown that the jurors wete not really comparable ... [and]
consider such evidence in light of the deference due to the trial court's ultimate finding of
no diseriminatory purpose,” (People v. Melendez (2016) 2 Cal.5th 1, 15 , citing Peaple v,
O’Malley (2016) 62 Cal.4th 944, 975-976.) - |
“*One of the problems of comparative juror analysis not raised at trial is that the
prosecutor generally has not provided, and was not asked to provide, an explanation for

- nonchallenges.”™ (People v. DeHuoyos (2013) 57 Cal.4th 79, 106-107, quoting People v,

Joiies (2011) 51 Cal.4th 346, 365) V o L

~“In order for a comparison to be probative, jurors need not be identical in all
respects (Miller~El v Dretke (2005) 545U.8, 231, 247, fn. 6, 125S.Ct 2317,
162 L.Ed.2d 196), but they must be materially similar in the respects significant to the
prosecutor’s stated basis for the chellenge.” (People v. DeHoyos (2013) 57 Cal.4th 79,
106-107.) | S :

If a prosecutor’s proffered reason for str'i]_%_ii_ng a Black panelist applied 3ﬁst-as well
to an otherwise-similar non-Black who is perrhitted to serve, that is evidence tending to
proye purposeful discrimination to be considered at Batson's third step. (People v. Lewis
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§ 4.62.8 Rémedies

While the United States Supreme Court has not. expressed any view as to whether
it would bé more approptiate to d:scharge the venire or disallow the dxscrunmatory
chailenges and resume selection with improperly challenged jurors reinstated on the
venirg, the California Supremé Court has held that “if a Jury ‘Has been parttally or tataﬁy
stiipped of miembers of a cognizable group by the" improper use of peremptory
challeﬁges, the trial court “must dismiss the jurors thus far selected’ and ‘quash any
temaining venire. " (People v, Mata (2013) 57 Cal.4th 178, 182-183, quoting People v,
Wheeler (1978) 22 Cal,3d 258, 282, and citing Bmiszm W Kentueky (1986) 476 U.S. 79,

99 [106 8.Ct, 1712, 90 LEd2d 69]) .

Following the granting of a Batson/WheeIer motion, defense counsel can, consent
to an alternative remedy of resedting the impropetly dxscharged Juror, as opposed to
dlsmlssmg thé entire vemre. (People ¥, Muta (2013) 57 Cal.4th 178 T 87-188 )

Where ‘the tnal court found defefise counsel had been exerclslng peremptory
challenges to strike White males from the jury in order to prnvake a mistrial and obtain a
fresh venire, the remedy of a mistrial and dismissal of the voir dire would only serve to
reward the improper challenges and posipone the trial. Accordmgly, under such
cucumstances, the trial court should have the discretion, with the consent of the
complammg party, to order alternatives short of outright dismissal of the remaining
vemre, including sanctions against counsel -and reseating any improperly discharged
jurors who remain available to serve. (Peaple v, Willis (2002) 27 Cal 4th 811, 821.)

§ 4.62.9 Standards of Review

On appeal, the court reviews the denial of a Wheeler motwn, without a finding of
a prima facie case, in light of the entire record of voir dire,. (People v. Young (2005)
34 Cal.4th 1149, 1172, fh, 7; People v. Crittenden (1994) 9 Cal, 4th 83, 116.)

The trial court’s ruling is reviewed deferentially with consideration g;ven to
whether substantial evidence supports the trial court’s conclusions. . (People v. Avila -
(2006) 38 Cal.4th 491, 551,) '

Where it is unclear whether the court applied the dxsapproved “strong hkelxhood"
standard in finding no prima facie case of group bias, instead of applymg the correct
“reasonable inference” standard, the reviewing court independeritly reviews.the record to
determine whether the defendant’s showing met the “reasonablé infershce® standard.
(People v. Blacksher (2011) 52 Cal.4th 769, 801; Peaple v. Howard (2008) 42 Cal.4th
1000, 1017; People v, Bell (2007) 40 Cal.dth 582, 597, dlsapproved on cather grounds,
~ Pegple v. Sanchiez (2016) 63 Caldth 665, 686, fn. 13.) - - |

It is the defendant’s burden to show that the prosec;utor ] _]ustxﬁcahons for
exercising peremptories were a pretext for invidious racial discrimination, not merely to
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forfexted on appeal, (Peqple v. Cornwell (2005) 37 Cal.4th 50, 70-71, fn 4, overruled on

other grounds, Peaple v. Doolin (2009) 45 Cal4th 390, 421, fn, 22.)

The defendant forfeited his Wheeler claifm when he abandoned his Whseler me‘hon '
iri the tria] coust prior to a prima facie ﬁndmg and accepted the jury. (Peaple v, Fudge

(1994) 7 Cal.4th 1075, 1096-1097. )
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| Case Summary e R

Overview . : - .

HOLDINGS: [1)-In a criminal trial, the prosecutor’s exclusion of two jurors because they 1

were openly gay, and on that basis alone might be blased agalnst a closeted victim, was- ;
3' invidious discrimination and under Cal. Const. , art. I, 8§ 7, 16, requirad raversal for an
untaintad trial, aven though the prosecutor also had faclally valid reasons for challenging |
! both jurors. ’

. Outcome
| Judgment reversed.

o s it o e earmas . e e s e v B s e o T Y e et B e e by ot

v LexisNexis® Headnotes ;

Criminal Law & Procedure >.Juries & Jurors w > Paremptory Challenges +

> Proving Discriminatory Usew

HN1E pPeremptory Challenges, Proving Discriminatory Use
. When a party exercises a peremptory challenge against a prospective juror for an Invidious
" reason, the fact that tha party may also have had orie or more legitimate reasons for
challenging that juror does not eliminate the taint to the process, The court rejects the
application in these circumstances of the so-called mixed motive or dual motive analysis. It
is not appropriate to use that test when considering the remedy for Invidious :
¢ discrimination In jury selection, which should be free of any blas, Q More like this
-E Headnote

§

Shepardize - Narrow by this Headnote

Constitutional Law > .,, > Fundamental Rightsw > Criminal Process v .

> Right to Jury Trial »
.tﬂmlnal Law & Procedure » Juries & Jurors » > Peremptory Chal!'enges- > Prohibitions »

HN2X, Criminal Process, Right to Jury Trial

Both the California and United States Constitutions prohibit using peremptory challenges to
remove prospective jurors based solely on group blas. A prosecutor's use of peremptory
challenges to strike prospective jurors on the basis of group blas—that Is, blas against
members of an Identifiable group distingulshed on racial, religious, ethnic, or simllar
grounds—violates the right of a criminal defendant to trial by a Jury drawn from a

hitps://advance.lexis.com/documentprint/documer®pihtclick/?pamfid=1000516&crid=99... 08/22/2018
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appeal when they are supparted by substantial evidence, The Issue is whethef the trial

couft finds the prosecutor's explanation to be credible; baséd ori factors such as the -
reasonableness of the explanation, the prosecutdr's demeanor, and the trial court's own
observations of the voir dire. <A More like this Headriote

Shepardize - Narrow by this Headnote.

Criminal Law & Procedure » “J,'uries & Jurors w > Peremptory Challenges w > Prohibitions +

. HN7X Peremptory Challenges, Prohibitions - R B

' Normally a succéssful Wheeler motion requlres dismissal of the panel and restarting &ury §
selection, but if the movant consents, a trial court may implement lesser remedles. @

* Mare like this Headnots . . :

! Shepdrdize - Narrow by this Headnote

; Constitutional Law > ... > Fundamental Rights v > B Procedural Due Process + > (5

‘ Scope of Protection w

 HN8Y Procedural Due Process, Scope of Protection . S

¢ Calffornla’s due process clause, Cal. Const., art. 1, § 7, subd. {2}, has Independent—and

' greaterforce than its federal analog: I protects the dignlty. interest in. obtaining-an .

* untainted adjudication. Even in cases In which the decision-making procedure will not alter

» the outcome of governmental action, due process may nevertheless require that certain
procedural protections be granted the individual In order to protect important dignitary
values, or; 1n other words, to ensure that the method of interaction itself Is falr jn terms of ¢
what are percelved as minimuni standard of political accountablljty~of modes of |

¢ Interaction which express a collective judgment that hiiman beings are important In their

own right and that they must be treated with understanding, respect, and even

compassion. Q More like this Headnote

Shepardize - Narrow by this Headnote

Constitutional Law > ... > Fundamental Rights + > @ Procedural Due Process w > o
Scope of Protection v - ' '

| HNS& Procedural Due Process, Scope of Protection _ o

+ Although perfection is naither required nor possible, the judicial system must not only
reach correct results, It must maintain its own dignity, or as the point has been phrased

before: Not only must justice be done, but it must appear to have been done, Q More like
this Headnote

Shepardize - Narrow by this Headnote
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mietnibicons

| ca(3)¥ (3) Constitutional Lew § 107—Procedural Due Process~Scope.

; Californla’s due process,clause (Cal. Consty; art: 1, § 7; subd. (a)).has Independent-and,

! greater—force than its federal analog: It protects the dignity interest in abtaining an

i untainted adjudication. Even In cases In which the decisionmaking procedure will not alter |

- the outcome of governmental action, due process may neverthelass require that certaln !

I procedural protections be granted the Individual in order ta protect important dignitary

¢ values, or, in cther words, to ensure that the method of Interaction itself Is falr In terms of
what are percelved as minimum standards of political accotintabliity—of modes of

, Interaction which express a collective judgment that human belngs are imiportaft in thelr
own right, and that:they must be treated with tnderstanding, respect, and even v

compasslon. Although perfection is nelther required nor possible; [*1164] the judiclal :

" system must-not only reach cdrrect results, it must malntals Its own dignity, or as the - i
point gés been phrased before: Not only must justice be done, but it must:appear to have
been done, ' . ‘ a0

e o

, CA(4)% (4) Jury § 47.8—Chailenges—Peramptory—Group Bias—Sexual
Orientation—Reversible Error, '

A prosacutor’s excluslon of two jurors becatse they were openly gay; and on that basis
alone might be biased against a closeted victim, was discriminatory and required reversal
for an untalnted trial, even though the prosecutor also had faclally valid reasons for
challenging both jurors, When a party. exercises a peremptory challenge against a
prospective juror for an Invidious resson, the fact that the party may zlso have had one or
more legitimate reasons for challenging that juror does not aliminate the taint to the
process. The court rejects the application in these circumstancas of the sa-called mixed
motive or dual motive analysis; it Is not appropriate to usa that test when considering the
remedy for Invididus discrimination in jury selection, which should be free of any bias, - :
[Cal. Forms of Pleading and Practice (2018) ¢h. 322, Juries and Jury Selection, § 322.42;
Erwin et al,, Cal. Criminal Defense Practice (2018) ch. B1, § 81.04,]

R e TP R o . - R T . ——

Counsel: Kieran D. C, Manjarrez, under appointment by the Court of Appeal, for Defendant and
Appellant.

Durie Tangé'i and Sonali D. Maitra~ for Equallty Californla, Lambda Legal and the; Netional
Center for Lesbian Rights as Amic Curiae on behalf of Defendant and Appellant.

Albert 1. Meraster for Los Angeles County Public Defender’s OTﬂce as Amicus Curiae on behalf of
Defendant and Appellant, : o L
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BACKGROUND

An information jointly charged defendant and Sharpe with various counts, During jury

selection, [***4] the prosecutor and defense attornays asked the prospective jurors questions
about their feelings or perceptions about homosexuality, No one on the venire responded that
she or he would have a problem deciding the case based on the facts. Two venlremen, J, and L.,
were openly homosexual and lived with thelr partners.

J. had a doctorate in sclence, and was friends with a local deputy public defender. They had had
iunch the previous day, and 3. had recently attended her baby shower, He saw her about once a
week, sha had visited his home, and she had discussed her work with him, She tatked td; .
about local deputy prosecutors and public defenders, but not about the prosecutor In this case,
She told 3, “she would néver go to the dark side,” meaning become a prosecutor, J.-said he .
codld make a decision based on the facts of the case. J. conceded he was blased against
fireafms and thought the Second Amendment should be repaaled, but sald his personal views
abouit firearms would not prevent him frorm following the jutige's instructions, After the
prosecutor probed the topic of firearms further, J. sald he had no other biases: *No, Ithink
that's about It, you kriow, bésed on what T know about this case, that wolld [***5] be [the] .

-only thing.” He Was then reminded by the prosecutor that he would neéd to examine “all the
evidence together” and asked, "you are comfortable with that only bias that you [sie] had
indicated was the Issue with the secand amendment ... , correct?” J. answered: “Yes, that would
ba absolutely correct.” (Itallcs added.) A short time later, the prosecutor exercised a
peremptory challenge agalnst him. :

After seven other prospectivé jurors wers questioned and some were challenged by different .
sides, L. was quastioned. He had graduated from high schaol and owned a travel agency. He

said thére was "absolutely no reason why [he could not] be fair,”
[*1167] '

The prosecutor asked whether L, could listen to testimony from 2 witness who visited a male
prostitute and judge that person's credibility falrly. L. sald he “definitely” could .do so without-
prejudging the witness, L. responded *no” whien asked whether he belleved that persons .
engaged In illegal activities deserved what they get. He said “yes” when asked whether he could
share his opinion about the facts of the case, work with others In applying those facts to the
taw, and use commeon sense to reach a decision,

When the prosecutor challenged L., codefendant [**+6] Sharpe's counsel made 8 Wheeler
metion, arguing the prosecutor systematically used peremptory challenges to excusa the oniy
iwo openly gay men in the venire. Defandant's counsal joined the motion, The trial court "at this
point” found sexuality was a protected categery and considered the mbtlnna@]

[**309] The prosecutor then gave his reasons for striking these two prospective jurors,
The prosecutor sald he challenged 1. because of 1.% cldse relationship with a public defen_d_ér,
particularly because she had discussed the personality traits of lacal prosecutors with 1. and told
3. she considered prosecutors to be on “the dark side.” : e '
The prosecutor sald hé challenged L. based on demeanor, stating that when defendant's counsel
got up, L. léaned forward and seemed mora attentive, but when the prosecutor spoke, L. leaned
back and gave answers that were short and not descriptive, . .

The prosecutor then added the following rationale about both JTIEE‘I: :

“In addition, in a case in which the victim in the case is In a relatlonship and Is fotina
relationship with a female but is not out of the losetand actually was untruthful with the police’
about the extent of his relationship with 2 male [***7] prostitute, I think that that particular
[persons?] testimony may be viewed with bias [by) those who are willing to be openly gay and
not—not lie-about it and can be frank about it, and he would view that as a negative character
trait, and an individual wha attempts to maintain given whatever grave idea, sexuality he has,
but [s willing to lie about it.
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Like Garcia.and SmithKline, we, too, find that HN3F excluding prospective jurors solely on the

basls of sexual orlentation runs afoul of the principles espoused In Batson and Wheeler,

CA(2)% (2) HN4F To determine whether a prosecutor impermissibly used peremptory
challenges to remiove prospective jurors based on a group bias such as sexual orlentation,
courts engage in a three-part analysis, (See Hamilton,.supra, 45 Cal.4th at pp, 899-900.) A -
defendant must first make [***10] a prima facie case by demonstrating that the facts give rise
to an Inference of discriminatory purpose. (See People v. Cornwell {2005) 37 Cal.4th 50, 66 {33
Cal. Rptr: 3d 1, 117 P.3d 622}, disapproved on other grolinds in People v. Doolin (2009) 45
Cal.4th 390; 421, fn. 22 [87 Cal. Rptr. 3d 209, 198 P,3d 111,) IF that showing Is made, the
burden next shifts to the prosecution to explain its challenge on the basis of permissible, group-
neutral justifications, (See Cornwell, at pp. 66-67,) If such an explanation is offéred, the trial
court then decldes whether purposeful group discrimination occurred, (See Cornwel/, at p, 67;
Johnison v. Californiia (2005) 545 1.5, 162, 168 [162 L.Ed.2d 129, 138,125 5. Ct. 2410%)

In this case, because the prosecutor gave reasons for his peremptory challenges, we proceed to
the second and third steps to determine whether the trial court erred In concluding that thay
were valid, (See People v. Zambrano (2007) 41 Cal.4th 1082, 1106 [63 Cal. Rptr. 3d 297, 163
P.3d 4], [**311] disappreved on other grounds in People v. Doolin, supra, 45 Cal.4th at p.
421, fn. 22.)

[*1170]

HN5T ™We presume that a prosecutor uses peremptory challenges In a constitutional manner
and give great deference to the trial court's abllity to distinguish bona fide reasons from sham
excuses,"” (Hamilton, supra, 45 Cal:4th at p. 901,) A prosectitor's justification, moreover, need
not support a challenge for cause (see Batson, supra, 476 U.S. at p, 97), and even a trivial _
reason, a hunch, or an arbitrary exclusion, if genuine and neutral, will suffice (see Hamilton, at
p. 901). ‘ ’

HNGE. We review a trial court’s determination regarding the sufficiency of a prosecutor's
justifications for exercising peremptory challenges with [***11] restraint. (See People v.
Thomas (2011) 51 Cal.4th 449, 474 [121 Cal, Rptr. 3d 521, 247 P.3d 886].) The trial court's
determination is a factual one, and so long as the trial court makes a sincere and reasoned
effort to evaluate the justifications offerad, its conclusions are entitled to deference on appeal
when they are supported by substantial evidence, (See Hamifton, supra, 45 Cal.4th at pp. 300
~901; Thomas, at p. 474.) The Issue is whether the trial court finds the proseécutor's explanation
to be credible, based on factors such as the reasonableness of the explanation, the prosecutor's
demeanor, and the trial court's own observations of the voir dire. (See Lenix, supra, 44 Cal.4th
at p. 613,) With these principles in mind, we tum to the spacific challenges under raview,

il

The Peremptory Challenges in This Case

We have no trouble upholding the trial court’s findings that the prosecuter had facially valid
reasons for challenging these jurars, 1,'s relationship with a deputy public defender who thought
prosecuters worked for the “dark side” could trouble any prosecutor, and L.'s terse answers and
negative body language (something the trial court could observe but that we cannot second- -
guess on a cold transcript) could also give reasonable cause for concern. (See Lenix, supra, 44
Cal.4th at p. 623 [percelved blas against grosecution]; see also id. at p. 613 [Mfacial
expressions, gestures, hunches”]: [***121 People v, Reynoso (2003) 31 Cal,4th 903, 924-925
(3 Cal. Rptr. 3d 769, 74 P.3d 852] [where prosecutor sees “the potential juror glare at him, or
smile. at the defendant or defense counsel”l,) ' '

But the prosecutor then proffered another reason applicable to bo&z prospective jurors, The
prosecutor expiained that because both of these jurors were openly gay, he thought they might

be biased agalinst the closeted victim, the main witness,
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We must now copsider the. effect, if any; of the'trial court's finding that the prosecutor's otfier
reasons were sufficient to continue with jury selection, or whether the trial court eifed by not -

implementing a remedy for the Batsonlnfheele:? vislaﬁoni@.‘gjy

Although many jurisdictions have considered’ whether to apply & per se, mixed motive, or-
substantlal motivating factor approach in the face of an Invalid chalienge, neither the

United [***16] States Supreme Couft nor our Supreme Court a5 done so. (See Snyder v.
Louisiana (2008) 170 U.S, 472, 485 [170 L.Ed.2d 175, 186, 128 5.CE. 1203] [not declding
whether mixed motive analysis &pplies I Batson context] i Péople v. Schmeck (2005) 37 Cal.4th
240, 276-277 [33 Cal, Rptr. 3d 397, 118 P.3d 451] [declining to address whether a mixed
motivé analysis should be used], ovefruled br dthergroundsin People v: McKinnon (2011) 52
Cal.4th 610, 637-638 [130 Cal. Rptr. 3d 590, 259 P.3d 1186).) Accordingly, we must decide
which'approach to adépts o h T .

[*1173)

Some jurisdictions, primarily federal, have adopted a mixed motive or dual motive analysis
derived from fon-Batson équal protection or statutory-based cases; {See e.g., Howard v.
Senkowski (2d Cif. 1993) 986 F.2d 24, 26-27 & see especially fns. 1 & 2; Gatfis v. Snyder (3d
Cir. 2002) 278 F.3d 222, 232~235; Jones v, Plaster (4th Cir, 1995) 57 F.3d 417; 420-422; (LS.
v. Ddrden (8th Cir, 1995) 70 F.3d 1507, 1531-1532; Wallace v. Morrison (11th Cir. 1996) 87. *

F.3d 1271, 1274-1275.) Under the mixed motive approach; “[o]nce the clalmant has proven
Improper motivation, dual motivation analysls is avallable to the person accused of -
discrimination to aveid liabllity by showing that the same-action would have been taken in the
absence of the improper motivation that the clalmant has proven.” (Howard, at p. 27; sas )
Gattis, at p. 233,) But phrased another way, under the mixéd motive analysis, “the Court allows
those accused of unlawful discrimination to prevall; despite clear evidence of racially :
discriminatory motivation, If they can show that the challenged decision.would have been made
. even absent the impermissible mibtivation, or; put another way, that the discriminatory
motivation was not a ‘but for' cause of [***17] the challenged decislon,” (Kesserv. Cambra
(Sth Cir. 2006) 465 F.3d 351, 372 (conc. opn. of Wardlaw w, J.), Italics added (Kesser):)

The Ninth Circult has instead ado;bted a substantial motivating factor approach, limiting Its
Inquiry to “whather the prosecutor was 'motivated In substantial part by discriminatory-.
intent.” (Cook v. LaMarque {Sth Cir, 2010) 593 F,3d 810, B14-815.) Under this test, if a bad
reason Is given, It can be Ignorad so long as the prosecutor's motivation Is not substantially.

driven by i. (Id. at p. 826 ["the prosecutor gave both persuasive and unpersuasive

Justifications for his strikes. Even assuming the unpersuasive grounds were actually pretext, we'
cannot conciude his strikes were ultimately motivated in substantial part by race”).) :

[**314] Defendant and amicus curiae Equality Californla urge us to adopt the per se rule,
contending that when a party offers multiple rationales for a peramptory strike, only some of
which are permissible, the taint from the impermissible reason{s) mandates reversal. The LA
Public Defender.urges us to adopt the Ninth Circuit’s substantial motivating factor approach,
arguing the per se rule may be too restrictive Iri some cases and the mixed motive approach
may be too permissive In others, The Attorney General urges us to adopt the mixed motive
approach, [***18). If we must choose one. L -

As Indicated, both the substantial factor and mixed motive approaches permit strikes based In
part on Invalid reasans, In this case, the prosecutor admitted to striking the only two gay
venhiremen known to be on the jury, exprassly because they weare known to be gay, We endorse
the following view, while acknowledging that it is not precedential: “To excuse such [*1174]
prejudice when It does surface, on the ground that a prosecutor can also articulate [valid]
nonraclal factors for his challenges, would be absurd.” (Wilkerson v, Texas No. B9-5072,
Supreme Ct. Mins,, Oct. 16, 1988 (Marshall, 1., dissenting from dan. of cert.),)

The “mixed motive” concept ardse In non-Batson contexts, such as in employment '
discrimination lawsuits, where a defendant-employer seeks to show that the adverse action
would have been taken against the plaintiff-employee regardless of any racial or ather Invidious
animus. (See Mt. Healthy City Board of Ed. v. Doyle (1977) 429 U.S. 274, 287 [50 L.Ed.2d 471,
483484, 97 5. Ct. 568] [district court should have determined whether the board could show It
would not have rehired a teacher who engaged in constitutionally protected speach in the
absence of the teacher's protected conduct]; Kesser, supra, 465 F.3d at p. 373 [in non-Batson
contexts, the high court “has consistently and repeatediy applied mixed-motive analysis where
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Finally; and corinected to the previous polnt, HNST although perfection is nelther redired nor
possible (see, e.9., Peopié v. Cunningham (2001) 25 Cal.4th 926, 1009 [108 Cal, Rptr, 2d 291,
25 P.3d 519] [defendant “was entitied to-a falr tria} hut not a perfect dne"]), the judicial system
must nat only raach correct results, it must maintain its own dignity, ‘or as-the.polnt has been
phrased before: ""Not only must justice be done, but it must appear to have been done

w " (People v.' Gordon (1991) 229 Cal,App.3d 1523, 1526=1527 [281 Cal; Rptr, 121.) "Talnts
of discriminatory. blas in jury selection—actual or perceived—erode corifidence In the e
adjudicative process, undermining the public’s trust in coufts.” (People.v. Gutierrez (2017) 2-
Cal.5th.1150; 1154 [218 Cal. Rptr, 3d 289, 395 P.3d 186).) Irideed; Batson itself addresses this
institutional concern: “The harm from discriminatory jufy selecticn extends beyond that inflicted
on the defendant and the excluded jurer to touch the entire community, Selection procedures
that purposefully exclude black persons from [***23] juries undermine public confidence In the
fairness of our system of justice. [Citations.] -Discrimination within the Jjudicial system is most
pernicious because It Is ‘a stimulant to that race prejudice which Is an impediment to securing to
[black citizens] that equal justice which the law aims to secure to all others.” (Batson, supra,
476 U.5: at pp. B7-88; see also Miller-Ef v. Dratké {(2005) 545 U.S. 231, 238 [162 E.._Ed.ZQ 196,
212, 125 5. Ct. 2317] [“the very integrity of the courts is jeopardized when a prosecutor's”
discrimination ‘invites cynicism respecting the jury's neutrality,’ [citation], and undermines
public confidence in adjudication™].) ‘ ' ’ : hE

Although this case dogs not ihvolve race-based discrimination In challeriges; as in Batson, the
same concern for preserving the integrity—and percéived Integrity—of the judicial system is
present, - _ : : oL ) D

CA(4)F {4) The ramedy for the error In this case is reversal fof an untainted briall8 E]

DISPOSETTON
The iudgmerﬁ: Is reversed,

Blease w, Acting P, 1., concurred.

Dissent by: Hull v, 3,

Dissent

[*1177] HULL, J.,.Dissenting,~Defendant was tried before an impartial judge and found
guilty beyond a reasonable doubt by an unblased jury while represented by competent counsal,
Even so, the majority mandates per se reversal of defendant's convictions because the _
prosecutor offered a “"nonneutral” reason in addition to stating two facially [***24] valid
reasons for challenging two openly gay jurors during voir dire. (See maj. opn., ante, at p.
1175.) The majority reaches this conclusian even though the record is devoid of any evidence
showing the nonneutral reason was determinative in striking the prospective jurors or that the
two faclally valid reasons were upsupportable,

In our analysls of this assertion of error; it Is important to focus on what exactly occurred In the
tridl colrt, The People did not strike the two jurors be:ms’e they [**317] were gay men. The’
People exercised peremptory challenges against these two prospective jurors, in part, because
of a perhaps unwarranted concern that the two prospective jurors who had openly
acknowledged thejr sexual orientation would be biased against the Pepple's victim who
apparently, untll the events that unfolded ieading to this prosecution, had not opefily
acknowledged his sexual orientation. B '

To put the Issue before us furthér into perspective, glven the prosecutor's apparent concerns
regarding how jurors would view the victim of this crime, the prosecutor would have beeri in falr
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dissent, Justice Mgrshajl'-;argggd that the mixed motive analysls was inappropriate In the Bakson
context, and that excusing prejudice when It surfaces on the ground that a prosecutor can also

articulate neutral réasons for a strike would be *absurd,” (Ibid.)

The majority's reliance bn Wilkerson rests on shaky grounds, Statéments accompanying denlals
of certlofari have.no binding or precédential value, As Justice Stevens emphasized In an Gpinion
fespecting the denlal of the petition for writ of certiorari in Singleton v, Commissioner of - - - .

Internal Revarjise No, 78-78 Supreme Ct, Mins., Oct. 30, 1578, all opinlons dissenting from the
denfal of certiorari are “totally urinecessary” and [***29] are “examples of the purest form of
dicta, since they have even less legal significance” than the court's ordér denying certiorari

which has no precedential significance st all, (Singleton, supra, Nos 78-78 Supreme Ct: Mins.,

Oct. 30, 1978; see also In re 1.F. (201B) 20 Cal.App.5th 735, 764 [229 Cal. Rptr: 3d 4862].)
Justice Stevens further riotéd that such opinions are alsp “potentially misléading.” (Singleton,
supra, No. 78-78 Supreme Ct. Mins., Oct, 30, 1978.) Because the court “provides no
explanation of the reasons for denying certiorar, the dissenter's arguments In favor of a grant -
are not answered and therefore typically appear to be more persuasive than most other '
opinions.” (Tbid. ) o S SR

Next, the majority rejects the mixed motive approach because, in the majority's view, It has
been adopted only in non<Batson coptexts such as employment discrimination lawsuits, (Maj.
opn,, ante, at p, 1174.) But Batson itself states that, “[a] recurring question in these [jury
discriminatlon] cases, as In any case alleging a violation of the Equal Protection Clause, was
whether the defendant had met his burden of proving purposeful discrirination on the part of
the State.” (Batson, supra, 476 U.S. at p. 90, italics added.) Thus, as the Second Clreujt ,
recognized in Howard v. Senkowski (2d Cir. 1993) 986 F.2d 24, 27 {Howard), Batsan “[p]lac
(ed] [**318] the Issue squarely within the tradition of equal protection jurisprudence.”

Batson, moreover, explidtly reliad on'the court's prior equal protection jursprudence [***30]
as articulated In cases such as Arfington Helghts v. Metropofitan Housing Carp, (1977) 429 U.S.
252,271 [50 L.Ed.2d 450, 468, 97 S. Ct. 555] (Arfington Helghts), {See, e.g., Batsan, supra,
476 U.S. at pp. 93-94,) There, [¥1180] the plaintiffs had falled to carry their burden of
showing that a racially discriminatory plirpose was @ substantial motivating factorinan
agericy's declsion to deny a rezéning application. {Arfington Heights, at p. 271.) -

Arlingtoh Helghts expressly recognized the following: “[p]roof that the decision by the Village
was motivated in part by 4 racially discriminatery purpose would not necéssarlly have required
Invalidation of the challenged decision, Such proof would, however: have shifted to the Village
the burden of establlshing that the sama decision would have resulted even had the _
Impermissible purpose not been considered, If this were established, the compiaining party In a
case of this kind no longer falrly could attribute the injury complained of to improper
consideration of a discriminatory purpose. In such circumnstances, there would be no justification
for judicial interference with the challengad decislon,” {Arlington Heights, supra, 429 U.S, at p.
271, fn. 21.) The high court was undoubtedly aware of its decislon In Arilngton Helghts,
Including the mixed motive analysis the opinfon expressly sanctions, when favorably citing the
opinlon in Batson. (Batson, supra, 476 U.S. at pp. 93-94.) ' : ‘

And contrary to the majority’s implicit suggestion [***31] that the mixed motive approach Is
better sulted in the employment discrimination context rather than In the jury selection context
(maj, opn., ante, at pp. 1173-1174), the Supréme Court has applied the mixed motive :
approach in other areas of similar constitutional magnitude to selecting an Impartial jury,

For example, In Hunter v. Underwood (1985) 471 1.5, 222, 228'[85 L.Ed.2d 222,105 5, Ct.
1916] (Hunter), the Supreme Court applied a mixed maotive analysis when detsrmining the
constitutionality of a provision in the Alabama Constitution that disenfranchised persons
convicted of crimes invelving moral turpitude, Evidence showed that although the Jaw was .
neutral on its face, applying equally to anyone convicted of one of the enumerated crimes, the
purpose of the law was to disenfranchise Blacks, (Hunter, aT pp. 227-228.)

Notably, in Hunter the state argued that the existence of a permissible motive for thé state
constitutional provision, the disenfranchisement of poor Whites, trumped any proof of a parallel
impermissible motive of disenfranchising Blacks. (Hunter, supra, 471 U.5. at pp. 231-232,)
Without deciding whether the Intentional disenfranchisement of poor Whites wouid qualify as a
“permissible motive,” the court found that “where both impermissible raclal motivation and
raciaily discriminatory impact are demonstrated, Arfington [¥**32] Helghts and MLt Heaithy
{City Board of Fd. v. Dayle (1977) 429 U,5, 274, 287 [50 L.Ed.2d 471, 483-484, 97 S, Ct.
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errongously concluded nearly eight years earlier that the defendant had failed to- make a prima
facle showing of racial discrimination]; see Marks v, Superjor Court (2002) 27 Cal4th 176 [115
Cal. Rptr. 2d 674, 38 P.3d 512] [remand of capltal case to the trial court over seven years after
trial to settie the appellate record in various ways].) . s,

"As with all other Inqulrles concerning mental state, the ultimate determination is.an inference
from all the pertinent circumstances, whather or not an acknowledgement [that an improper
reason was a determinative factor in motivating a strike] occurs,” (Howarg, supra; 986 F.2d at
p- 31,) "Simply because fact-finding op an issue of mental state like motivation Is difficult is no
reason [***36] to alter the normal approach to fact-finding nor to diminlsh [*1183]
confidence in the force of a witness's oath or In a trier's abllity to ascertain facts.” (Ibid.) Like
the Second Circult in Howard, I *have every, confidence that trial judges can be relied upon to
determine thé trué facts of the proseciitor's motive, just as they are relied Upon to determine
subjective mental states of parties and witnesses In all manner of cases,” (Ib/d.) ;

Nor do 1 accept the cynical view that the mixed motive approach Is a gataway to extensive
abuse. Although amicl curlae suggast that mixed motive analysis will allow myriads of - -
prosecutors to exhibit obvious unlawful bias against potential jurors and then cure the violation
by offering vaguse, neutral explanations, I am “unwilllng to accept the premise of this argutrient
that prosecutors will readily disregaid the abligations of their office and violate the requirements
0f an oath by swearing false denlals of [discriminatory group bias] motivation.” (Howard, supra;
986 F.2d at p. 31,) Based on the trial court's observations of a trial lawyers demeanor,
questioning, and the overall voli dire process; T belleve trial courts are well equipped for those
instances, where such dissembling may occur, to [**¥37] recognize that vague neutral reasons
for & particUlar strike were not In fact the true rnotivation behind that strike,

That other states have adopted the per se test doas not convincé me the mixed motive
approach Is improper In the Batson context. (Maj, opn.; ante; at p. 1174-1175.) Several federal
courts that have considered the issué, as the majority concedes (maj. opn,, ante, at p. 1172),
have fotind no fmpediment to applying the mixed motive approach In similar cases, (See, e.g.,
Howard, supra, 986 F.2d at p: 27; Gattis v. Snyder (3d Cir. 2002) 278 F.3d 222, 233; Jones v.
Plaster (4th Cir. 1995) 57 F.3d 417, 420+422; U.S. vi Darden (8th Cir. 1995) 70 F.3d 1507,
1530-1532; Walldceé v. Morrison (11th Cir. 1996)'87 F.3d 1271, 1274~1275.) :

And, unilke the mixed motive approach, the per se approach pérmits a court to disrepard all of
the clrcumstances present In a particular case by focusing on a single reason for a strike even
though more than one reason may have motivated a party to chalienge a specific juror. L
(Howard, supra; 986 F.2d at p. 26 [*A person may act for [**322] more than ane reason®],)
At the final stage of a Batson/Wheeler analysis, however, “courts must consider “a/f relevant
circumstances™ in determining whether a strike was Improperly motivated, and this requires a
careful ‘review of the entire record.” (People v. Gutierrez (2017) 2 Cal,5th 1150, 1176 [218
Cal, Rotr. 3d 289, 395'P.3d 186]{conc. opn. of Liy, 1.), italics added,) Batson teaches that “[w]
hen circumstances suggest the need, the trial court must undertake a *factual Ingquiry’ that
‘takes Into account [***38] all possible explanatory factors' in the particular case.” [$1184]
{Batson, supra, 476 U.5. at p. 95, italics added;} One such relevant tircumstance Is whether a
party would have _Fmpéﬂy stricken a prospective juror for 2 valid reason regardless of an invalid
reason that partially motivated the strike. o ‘ = :

In choosing the mixed motive approach, I am also guided by United States Supreme Court
precedent. The United States Supreme Court’s decision in Rice v, Colfins (2006) 546 U.S. 333,
336 [163 L.Ed.2d 824, 830, 126 5, Ct.'969] (Rice) convinces me that the per se approach need
not apply when evaluating dual motivailon cases. In that case, the prosecutor gave several
race-neutral reasons for striking a Black juror including the prosecutor's effort to obtdin gender
balance on the jury, (Id. at p. 340.) On a habeas corpus petitlon, the Ninth Circult found the
trial court should have questioned the prosecutor's credibliity In clting other race-nsutral -
reasons for striking the juror once the prosecutor attempted to use gender as a race-neutral
reason for striking the juror in question, (Ibid,) } S

After first acknowledging that discrimination in the jury selsction process based on gender
violates the equal protection clause {(Rice, supra; 546 U.5. at p. 340, ¢iting J. £ B, v. Alsbama
exrel T, B, (1994) 511 U.5, 127 [128 L.Ed,2d 89; 114 S, Ct. 1419]), the Supreme Court .
nevertheless concluded that the Ninth Circult had “assigned the gender justification more weight
than it {**=39] can bear.” (Rice, at pp. 340-341.) The courted noted that, “[t]he prosecutor
provided a number of other permissible and plausible race-neutral reasons, and [the defendant]
provide[d] nd argument why this portion of the colioquy demonstrates that a reasonable
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inistration of justice: While I am sensitive to the appearance of percelved discriminatory -
blas described by the majority, I am not persuaded that a per se hile is required to [**324]
address [***43] this concern or to protect the falrmess~actual or percaived-—of judicial

proceadings.

The majority justifies its dedision under the broad rubric of falrnéss and equality, but there may
not have been, In the final analysls, anything unfalr or unequal In defendant’s trial. The neutral
reasons for striking the openly gay jursrs may well have been valid, Reversing the unbiasad
jury's convictions for a very serlous crime under such circumstances—without first determining
the motivation and Jmport of what in fact motivated the prosecutor to strike the openly gay
Jurors—denigrates rather than protects the equality and falrnass of our criminal Justice system.

While the majority's quest for social perfection In our criminal justice system Is, I am sure; wall
meaning, its decislon in this Instance Is misguided, Importantly, that decision comnes witha
significant societa) cost; the automatic reversal of a conviction for serjous crimes of Violence
that may, in fact, have been fairy tried and entered uptainted by constitutional error.

administra

Footnotes

i R

1% . ; - | o
~ We previously dismissetf codefendant Sharpe's saparate appeal for falluie to file &
~ brief. (People v. Sharpe (Feb, 7, 2013, C071639) [order of dismissal].)

2% o :
" We granted the applications of Equality Callfornia, Lambda Legal, and the National
Center for Lesblan Rights’ (collectively Equallty Callfornia), and of the Los Angeles

County Public Defender's Office (LA Public Defentler) to appear as amici curlae.

& | |
Although the parties referred only to Wheeler, a Wheeler objection pressrves 8
Batson clalm. (See People v. Lenix (2008) 44 Cal.4th 602, 610, fn. 5 [80 Cal. Rptr. 3d

98, 187 P.3d 946] {Lenix).)

3 | | |
The practical holding of In re Marriage Cases, that same-sex marriage was legal in

California, was subject to a long series of events not necessary to describe here; what is
important for our purposas is the state equal protettion holding, which was left Intact.

T HNZ® Normally a su:ce{ssfu] Wheeler motlon requires dismissal of the panel and
restarting jury selection, but if the movant copsents, a trial court may implement lesser
remedies, such as sanctioning the offending attorney or seating the improperly
challenged juror(s), (See People v. Mata (2013) 57 Cal.4th 178, 182-186 [158 Cal.
Rptr. 3d 655, 302 P.3d1039]; Pecple v. Singh (2015) 234 Cal.App.4th 1318, 1327
~1328 [184 Cal. Rptr. 3d 790].) S
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Criminal Law & Protedure > Juries § Jurobs v > Perefmptary. f’;ﬁanenggs =

> Proving Discriminatory Use-w

HN1X Equal Protechnn, National Origin & Race ' : '
A party may exercise a peremptory challenge for any permissible reason or fio reason at
all but éxercising peremptory challenges solely on the basis of race offends the Fourteenth
Amendment's guafanty of the equal protection of the laws: Such canduict alsa Vidlates the
right to trial by a jury drawn from a representative cross-section of tha community under
Cal. Const,, art, I, § 16, A thrée-step procedure appl[es at trial when & defendant alleges
dlscrimlnatnry use of perempi:uw challenges, First, the defendant must make a prima facle
showlng that the p;’osec:utgon exercised & challenge b hased on_ impermlssibla criteria;.
Second, if the trial colirt finds a prima facie case, then the mseci.sﬂon must offer
nondiscriminatory @.%5_0(;15 for the challenge. Third, dt ‘ must. rie; whetner
: s _
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| Criminal Law & Procsdure > ,. » Challenges to JuryVenire~ - - . ) §
. > Equal Protection Chalieng%v > Appeﬁate Revieww 2 G o
I Criminal Law & Procedure > Juries & Jufors = > Perempmry Challenges + i
Pos Praving Discriminatory Use w
Criminal Law & Procediie > , > Challenges to Jury Venire v ?
> Equal Protection Challengés - = Tests for Equal Protection Vieiations - : %
Criminal Law & Procediire > .., > Challehges to Jury Venirew ,
» Equal Protection Challefiges~ > Race:Neutral Strikesv . i
| Griminal Law & Procedire 5 Juries & Jurors+ > Perefptory Challenges, o i
> Race-Neutral Strikes w : T 1

HN2E Equal Pratection Challengés, Appellate Review oy
When 2 trial court has found & deféndant satisfied the first of the Batson steps by maklng ?
a prima facié showing of group bias and has evaluated the: prasecutnr‘s reasons for the
challanges, the adequacy of the prima facie showlig beécomes moot, and a rev!ewlng cout
skips to the third stagé to determine whethef the trial court Propérly cre the
prosecutor's feasons for challeniging the prospective jlirors in question Wﬁit&sﬂﬂ mTeVant
the statistical showing that motivated the finding of a prima fac

this third stage of Batson, Rather, the critical question
pms?]cutor‘s justlt‘ r:atinn rthe peggmptbry stjﬁ,"“ Us

ity can be measured by, &
bie, or how improbable, the expl
) nie basis In accepted trial stratégy.
based on demeanor and cra bllity g
reviewing a trial court's reasoned-

jurorare sim:are, an appellat :

uatinn of the pras utcr s
5 iatly Within atfal judg

etefmination thata prosecitor's r
urt typically defers to the trial couirt s cons!ders‘bnly

|
%
! whether substantial evidence supports: itsconcluslons, Q More liké this Headriote
!




S
-

L]

! o s o st time n apie 1

1 | Crll;n]nal l.*qw & Prucodu;a - 5 Chal[enges lo :Iury \?enIrEv “9 ' T r { §

. Pagedofs0
= S;ﬁéﬁ?rf;ﬁze ~Narraw by this _ﬁggdndt;é A i

. . G R . B - v . 1 3 . | . : o
¥ *E:ﬁ'rﬁ'lrial Law & Fﬁ‘:f:e‘dr.i'reﬁi-‘ 7.; > Challergges o Jury VenTrEv R R SEE I EEOSET I
£ EquafProtectIDq Chatlenges~r>Appei|ate Re\riewv R SRR S

f

er Inal Law &Pmmddm > > le[agr_t: toJury Venirev a.n o T
4, i . ;

1 rel

But whaia d

ERGLEE LIS ARRTRE £ & A O AT

| >,;Equal Protectlon Chal]engesv >”1' ests fnr Equalqﬁmtecﬂon V[oiéﬂon ‘

e Lty

. .1 iy ,.... g Egg'ﬂnutra { ti‘ilt* win T2 s * TR

);\n 'H:ﬁ may's faflrs’ ea“Tngh..ir - exarine 3.prospectiva juror abouta sul:ﬁechbo

fnh'isdﬁ tl]g attomeyc alrns to ba cor‘iamad can constitute evidence nf pretnxt, Q Mure. Iuke
edadnote; ) )

[y
;

v

i Cﬂmlnﬂ Law(&‘ \j "uru>Ju;1es &Jurorsvb.qerempjury(:hallenges, S

zRace-Ne : "*"'._'?» T AR s i AR ,_;v?‘ O S L R

HNSE Eq lproucﬁ‘on t:hau-nggs; Rtwﬂluh'alsu'tku
;Gamafdresslspfagaﬂy_ aca-neutr ing:




P & Page 5 of 50-

i : 3 o R P A : Do i X R i R
: Shepardize - Nartow by this Headnote s ‘ o ;
1
Criminal Law & Procedure > Juries & Jurors « > Perémptg‘ry Challenges
> Proving Dis¢riminatory Use » '
Criminal Law & Procedure > ... » Challenges o Jury Venirew
> £qual Protection Challenges-+ > Race-Neutral Strikés+
Criminal Law & Procedure > ,.. > Challenges to Jury Vepire v
! > Equal Protection Challenges~ > Tests for Equal Protection Vidlatiansy . |
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| Criniinal Law & Procedure > Juries & Jurors v > Péfeknﬁitary'-chaElengesﬁ&:_ o i

>Racé=i§£edf§'§i Strikes~ 7 Y . S, LR ?

HN6X Perenptory Challenges, Proving Discriminatory Use .

A prosecutar's positing of multiple réasons, some of which; Upon examination, prove
implausible or unsupparted by the facts; can in some cireurnstanices fatally impalr the
prosecutor's credibiiity. In assessing credibility at the third stage of a Batson/Wheeler
decislon, trial courts should attémpt to evaluate the attorney's statement. of reaséns as a
Whpl'f rather than focus exclusively on gne or two of the reasons offered. & Mare like this
Headnote ' o

. o

Shepardize - Narrow by this Headnote

Crifinal LaW & Progediife > ;.. > Challeriges to Juty Véfiire v

> Equal Protection Challérigés + > Procediiral Matters

Criminal Law & Procedure > Juties & Jurorsw > Péremptory Challenges v |

> Proving Discrimindtory Usew

HN7¥ Equal Protection Challenges, Procedural Matters

A sincere and reasoned evaluation of the prosecutor's stated reasons for exercising a
peremptory challenge does not, in every circumstance, require the court to make detalled |
comments on avery such reason; But the. court should determine whether the challenge

was based on group blas by considéring the Teasofis @6 a whole, without focusing on &
; single stated reason to the exclusion of others, Q More like this Headnote
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Criminal Law & Procedure > .., > lury Instructions « ¥ Pafticlar Instrictions +
> Lesser Included Offenses + }
o imomi - . . . . . B . . N V . .V : N : E
HNBY Particular Instructions, Lesser Included Offenses E
As a general rule; 8 trial court errs If [t falls to'inatruct; sua sponte; oh all theories of &
| lesserincluded offense which find substéntial support In the evidence, But @ court must . g
 Instruct on such theoriés only when the record contains substantial evidenc from which'a
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- €A(24)% (24) Cririiinal Law § 87—Rights of Accused—Self-
| representation—Untimely Request. '

In exercising its discretion over aft ufitimely reuest for séif-represantation; the éoiurt must
consider whether any disruption that would be caused b&z_srrantfﬂg the request Js lkely to
be aggravated, mitigatéd, of justified by the sufrounding ¢ reumstances, including the

quality of counsel's répresentation to that point, the reasons the defendant gives for the

reguest, and the defendant’s proclivity fof substititing counsel, " C Oy

Counsel: Michael ). Hersek ~ and Mary K. McComb v, State Public Defenders, ufider
appointments by the Supreme Court, Barry P. Helft ¥ Chief Deputy State Public Deferider,
Joseph E. Chabot w, Jamilia Moote w anﬂ Etfa_s Bétc?ﬁe_iger'v{;[;)ebg_;y; State Public Defenders, for

Defendant and Appellant. -
Edmund G. Brown, Jr., and Xavier Becerra w, Attorneys General, Dane R. Gillette v and
Gerald A. Engler w, Chief Assistant Attomeys General, Gary W. Schons » and Julie L. Garland,
Asslstant Attorneys Genera), Annie Featherman Fraser ~, Gil Gonzalez, Holly D, Wilkens,
Kimberley A. Donohue « and Ali]=_5uf;'\l. Acosta, Deputy Attomeys General, for Plaintiff and

Respondent.

Judges: Opinion by Kruger #, J., with Cantil-Sakauye w, C. )., Chin «, Cortigan w, Liu ~,
Cuéllar v, and Benke v, J_J.iﬁfg{, concurring..
S o [ . woe g 27 .i

Opinion by: Kruger

Opinion

([+10] [**670) KRUGER, J.-A jury convicted defendant Floyd Dante) Smith of one count of

first degree murder (Pen. Code, § 187); and found tie an alléged special circumstance that he
committed [***11].the muirder while lylngIn wait (id;; § 190.2; subd. (a)(15)); The Jury-also
convicted defendant of two courits of attempted voluntary manslaughter (id., §6 664, 192,
subd, (a)), two counts of first degree burglary (id;; § 459), aid one count each of as ault with a
firearm [****2] (id,; § 245, subd. (a)(2)), false Imprisohment (id., § 236), and possession of 2
firearm by a convicted felon (id,, former,§ 12021, subd. (a)(1)) As to all-but the Jast charge,
the jury found firearm use enhancement alle 0 be true (/d.; § 12022:5); At the special
clrcimstai &, the jury found true a sey cumstance—that defepdant had a
brier murder conviction (id., § 190.2, subd. (a)(2)). AR

T ]

At the penaity phase; the jufy réturnéd a Verdict of déath, This appeal is autofatic. (Pen. Code,

§ 1238, subd. {b).) We affirm the judgment In its entirety.

https//aayance;emscomfdocumentpﬁnvdocmnen%ﬁﬁtchcw?pamﬁd=g000516&and=51 08/2212018
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L Fagts

o4 ’ : B :
A. Guilt Phase Evidénce ' : s

Defendant was convicted of the murder of Joshua Rexford, The prosecution argued that
defendant committed the murder in retaliation for the murder of defendant's close friend,

Manue! Farias.

L Prt:s_egq.tfm'sﬁSe ‘ : i ‘ - R

funeral; she overheard defendant conversing with three othef men. Although Linda’
remember who ald what, deféndant did most of the talking. In the convarsation; the men salt
that *Brian® killed Fariag, that “Josh* was BAan's cousin, and that *they were gding ta get © °
through him to find Brian” Within a day of tWo of the funeral; defendant had a conversation -
with Troy Holloway, Defendant [****3] guestioned Holloway about Joshua Rexford; who, like
Hollgway; played on the football téam at A:B, Miller High Schaol in Fontana, Defendant asked
how Rexford Was; what he Was like, where he lived, and whef® he hlng out, explaining that he
wanted to tajk to Rexford. . ‘

On Noverhber 23, 1994, Linda'Farias attefided the funéral of her brather Manuel, Aftérthe

T4

On thé marning of Nevamilir 27 four days afté the funéral, Michaal Honess saW teferdant arid
a Hispanic man sitfing on a wall fi the back of Honess's apartment comiglex In Rancho -~

Cucamonga, Later that morming, Honass again saw defeéndant; iow alone, sitting on the's
adjacent to Hohess's third floor apartment, Deéféndanit asked If he collld usé [**671] the =
telephone in Honess's apartimient to call hils mather; Honess allowed him to'do s, bitinstead of

calling his mother, defendant called a diréctory service and requested the number of the Church
of God In Chirlst. He called the number he recelved from the directory service but did not appear
to speak to anyone. He then left Honess's apartment. '

Ten minutes later, deferidant knocked on Honess's doof. Honess opened the door and walked
back Into his apartment, assuming that defendant wanted to make anothier call. As Honess
walked away, defendant, halding a dark gray or black automtic pistol, [****4] grabbed him
and pushed him onto his hands and knees. Two other men then entered the apartment; the
Hispanic man Honess had previously seen with defendzint and a White man whom dafendant
cafled “Jay,” who was carrying a sawed-off shotgun. Defendant told Jay to Jook [*1143]
thraugh the blinds out the window and to search for telep in ent. HE wiped off
Honess's telephorié With a paper towel and cut the télephone o0k Some
of Honess's friongy, but defendant told hirm to put jt back, )

After 15't0°20 minutes; the three men st H
car, Before: eaving, defendant told Ho
when Honess [***12] spoke

ridant told Jay to-waif i the
mething bad" ane

Defendant then went downstairs to the apartmént of Maikolo ("Waltér”) Pupua, who was seated
In the living room with Ndibu ("Freddie”) Badibanga and Joshua Réxford. He knocked on the
door and Badibanga told him to enter, He opened the door and immediately openad fire with
what appeared to bé a nine-millimieter pistol, Pupua dove behind a speaker in the co
room, while Badibahga crawled to the bedroom and jumped out a Wirdow, Badibangs
saW & second man accompanying defendant; Pupua saw only defendant; but Jnferred that th
was 8 second gunman from the large number éf‘fﬁ.ﬁﬁﬁs'(?*‘atllﬁe‘_ééﬁ about 15 oF 1

fired: .

Rexford, wha was strick five times, died a5 a resultef gupshot wounds in his chest and .
abdomen. “[L]arge caliber bullets ... approximately nife millimeters In diamater” ware recovered
from his body, Seven cartridge cases were recovered from the scene of the shooting, six of
which had been fired and beloriged to nine-millimeter cartridges. One cartridge, a *.25 caliber
auto," was unfired, ’ ' ’

EAE 3
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The prosecution; presented igvidenice that ofi January 27; 1984, when deféndant Was 16 y s
old; he accosted Felton M: at-gunpoint; forcing him ta talkte defendant to his house and :
engage In sexual acts. Defendant thén [*1145] toak Felton to a field; forcad him: 8 | mbve
his clothes, and left with his wallet, Warning that defendant would Kill him if he sald anything:

The néxt day; defendant shot and killed Virgil Fowler: In a statefment to the poliés after the:
shooting; defendant said he was with Orlande Hunt-angd Calvin- Wade when Hunt-told- him to rob
Fowler; who was walking towdirds them: Defendant dreW his guf, told Fowler to Jig ofi the
ground; and told Hunt to-jook thrm.igh Fowlei-’s pockets When Fowler got uP and began to run,
defendant fatally shot-him:

Joshua Rexford's mother testified that after the jury left the courtroom atthe end of the gultt

phase, defendant s!mulated a ptétal with his fingers and poirted the "finger-pistol” in

ggre;tfgm She tuld him, ynu ra sa dfsrespeatful"" defendant replled that she Was a “‘fu‘c!ﬁng
tc :

The defense prese 'Icfence that dﬁfendant‘ 5 [RRRAg] mathei' Was a sex w‘urke;* whu used
drugs and aicnh smoked cigarettes while: pregnant with deferidant; During that Hime she .
was prescribed anl;lpsyghut!s; and ar;ﬁdep;essant medication-and suffered a severé dystonle
reaction during the sixth or seveénth month of nancy, causing her to fall and suffer physical
traurna to her uteus, Forerisic Psychiatrist David Glaser testified that these cheriical and -
physical traumas cnu!d have adversely affected the development of defendant's brain, .

afit had ho relationshlp with his father and hi inothe
fendant was severely abused, | p sically : i ally,

When defendant Wasﬂ \}ears bld he Was madera Ward Bf tha stata;: He. thai’eafter had uh v

brief negativé inferacttnnsmth his he J and was placad I si : Wag
the ages of 13 and 17. D+ Glaser testified that defendant's history 6f
afid abtise thanged, him from a passive, chranic vietim [****10] ito*a chronic; a L
perpetrafon 'Dr. Gla red that the abuse and ahandonmeﬁt t;aused defeqd‘ or

from c_iisﬁ‘iéé’é‘ﬂ rage arid extreme harcissism:
The dafdnss pres_ented svidence khat defenciarlt w:arked on Hehalf n? New Life Mifﬁstﬂes )
[**673] fo i

rYa few-moriths” to help establish [***14] & community-based; yo
church by engaging |n- récrultment ahd acting #s a dfiver. Defendan r
l:estiﬁad that he enjoved stits With' his father' B

[*1;45]
IL DISCUSSION. = -~ o0 o o
-

1, Tnal couﬁ's denfa[ oF defendants Batsnn/Wheeler mouons

' , .»,_( ' 7990 L,
106 S, Ct, 1712] (Batson); Pébple v, Wheeler (1978) 22 Cal 3d 253 [148 Cal. Rptr, 8
P:2d 748] (Wheéler).) During uto) .of his:

perempi:o
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Apbit from £8 FoF frofs thil unged by th“’ Fhadedutign

'-‘ﬁ‘lf};ﬁﬁlﬁ —:,;P’EIJ grp !;rsmj lfing In'the vefire

' fg‘etg’m wera never called, As a result, the p: nelthath‘fnd defendant's casa,;n:y’.ldu ho: &
Jurors L Defendant now cuni:ands that tha trjzl coul-t erred whan it denlad hisBatsun/wha&’a'
‘lqu Dns.

ek 7pdmi s«;og‘osigggﬁﬁiw '08/22/2018» e

_ Cﬁﬂgnges. One Dfi:hasa Was latar e ecalse ?:’hm }M‘! a},,- r-g.‘a
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conslder responses by strickén panellsts o seated jurars othsr than those [deritified by the
deferidant:*-(Id. at-p. 624.) We review the irial court's ruling of the guestion of purposaful
racial dfﬁcriminatiun undai' a deféréntial substantlal avidence stantard; so Jorg as *tha trial,
couit has made a sincare and reasaned attampt™ to evaluate each’ nohd&uﬂnlnatow
justification offered; (People v. McDermatt (2002) 28 Cal;4th 946,971 [123Cal; Rptr: 2d 654,
51 P.3d 874); see Pecple v. Hamilton (2009) 45* Cal.4th 863; 900-901 {89 Caly Rptr: 3d 286;
200 P.3d %9)8] (Hamlltpn) ; People v. Awla (2008) 38 Caliath 491 541 [43 Cai Rptr 3d 1, 133
P. 3C| 1076 i .

r.

i

v [ ] ]

[++*16] 4 Prospective Juror Saridre D,

s

! e

When Initially questionéd abom: his misor‘w? for ging -Sangrs D, Hie prosscutor
'E:! gl‘erﬂ opinions abbit tie then-Fecent ri ncj;%;B 5 ttvr{?é&lf ctln Q}éﬁﬁﬁéﬁﬁ?&%fg
prosncu on [***15] aF0.3; impson; s well as hers VIEWS op’ the death penalty: ™
EaNEaF was hap ?aglngs abauk tha O[,Ji[,] Simfsbn cage, Which Iﬁiﬁf as | gﬂ_é_‘l’! d.' T thought
[she] was Fti theEIc Mn Slmp'ﬁon and I felt tHéPhéf-o"lh oné toricefriing the death pefalty
ee 5 ither o or ardasth, So [y AN Conear b7 Hir Wak
o imo ;r'eafnT ‘the dhqth pénattv oF U déﬁh;éﬁ ",piﬁtarﬁ'cﬁ'ﬁ”cerzitﬂj:

aFWéa§ e Ej Sth
Al ter hac:m;f jay éﬁTrﬁ tﬁt ]-: it his TH m‘”‘f ddi“‘l:l"‘“ S] [a's
& ‘ twant ‘ i a 13 n
gut ?ﬁt{rﬁed“a She lWeﬂn the Bfooi?l “‘ﬁl:or‘n aréa and shn&g§ dn]yqlwesc}' e;g*fbr 0] ?Bs’; he‘"
also lhéele% }n|anntharsgl-eet1n 5‘Igsr1ntng::on, Rlverside, gnd [Rlaltn,d 3% a t:stﬂf j« h”‘Ve
some difficulty conce aF 8 a

cohisistad, ufsdﬁzﬂil'ﬁreng'ig fgg t%ﬂ a v&al‘, thJEntlY 155 : ll,al’ T:!?ll n’ésa yéa r at

VallayCéjlege, T e oy

[*¥675) Thd ta) ﬂ:t:rf 8t Fé‘é&csed ufti aﬁer lunt;h'fo gl\)a the prdﬁed:tu L*"**lﬁ] L.
chapce to rafi'E.'.h his Fecollaction of the queéstiannalres, each 42 p %ﬁgres long, Hlisd outby: ea; .6
the chaile E%ampécfwejuhm When the court TeconVehed (otdside he ury1 the

ted: hié congerns abbut Sandra D.'&abllity £ impose th& d ?:%Tl‘ "
also ﬂote& that he “dfd not sée the typa of community Tea nl'shlﬁ”tha% the] We El‘lioﬁ‘é na
léader of group dynarics nf the thing.”

%

[*1149]

The trial couit found the prosecutn;*s axplanation ciedjble, stating that "there was o problam
with the non-facla) basis fof exercising the perémptory,” It contrasted Sandra D, with Reginja S.
and Hugy Diy the: uther two Blackjurors who; at E‘l&ﬂm?- of its nﬂlnﬁy haﬁ bg[saﬁ r,halleh'ﬁéﬂ b&'

the grnsecuto fgﬁlatg rlg that thei:e;was a 1‘mu

2y | f stimehe [=F<¥17 8y mweta e
elings ,lg( ch that )gou n:l~ . % thqbla to vote. for anu of'aea sﬁ
did not check “yes" or “no,"* but wrote: "ﬂh?nk it Wauld depafid on Tiew It happeh fsh:] I

welildn't Wank to havs to \mte for the 05germ[t:y of death. 1 just-don't want to be the reason- wfg
SaTE taee el I Iraion asly hhether she could sas hecsal, i the,

B ate case, ng prisofment witho of parale and choosing the.
dgﬁp?:ﬁ Rm;{l%!&’ﬁh?& 'ackgg_ ia %’ ) W’f’ﬁegdn _EjWar?t to have: hjﬁ%ﬁqﬁtmﬁ&ecﬁ‘[ﬂa 1) 6%1

1
hd 3 ‘-ﬁ 7' PL [l d& Y YARd ex B Gy t]'[é
wollld b gf“m‘& Byt Ratid 'had & Desth P RS
gﬁ%’?“ dﬁ‘ *ﬁlﬁéfﬁv e Lot gﬁ@ 3,:3@ &Plaﬂn S ;eali? &eﬁ‘;?mbﬁf

[***17] Sandra D, reneramd her raluctance to Imposa tlfé deatﬁ ﬁéﬁé[ty duriﬁg thaHoyéy
valr dire, [2] She testifled: "I just feel like T don't want to be the one to say someoiie gats the

hﬁﬁml/a&vm::raibﬁ&noiﬁld ﬁﬁi =11

e dokiimenthrntoliok pimd=1000sT6rErdse] £ 0ABIROTY
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Defaﬂse counse] questioned the prosecutor's rellane bp the fack that Regint@ S,'s bFother wat a

juvenlle delinguent; pointing out that the prosécuter did nat: knnw what ¢ crimas the hrothar had

committed; With respect to Reginia si'sattlre, colnsel argued: *1 don't kiow how it Wolld -
relate . to her abillty to undefstanding issues; 1o sit ., 85'a falr and Impartial juror; of Ea
consider and follow the Court's Instructions on avidénce” Counsel challenged the

ge
prosecutor's [***x22] assertion that Reginia was unstable; poifting out that she had b -
married for 11 years and had good jobs: And tounse] pointed dut that Régipia Wrote on fer ™ *
questionnalre-that she was fof the dea&h penalty! wnuld vote to keep itg and caiﬂd Vafe for it‘in
an appmpﬁate case, X

The trial court discussed tha pmsecutur’s chatlenges to Reglnia S, and to Huey B tngether,
ruling. that they ot based up bias: The couft said it would * - the
| thewas ied -abotit [the] statements [of Reginia S‘
( dagrée of required that exceeds proof beyond a reasonable
i thattsa truthful commentand that that is his . motlvation.” With regardto
other reasans mentioned by the- prosecutar for-challenging Réginla S; the court hotad that it
"would not have shared®all the prosecttor's eoncerns about Reginia S, and Husy Dy but .
acknowledged; *I'm not the %any trying this 1awsuit." The court latar ac{dgd. “That's ot tosay
that I would have sed the peremptories the samé as. you, but:1t's your case nat ming, And
I think fha ultimate question whether there's purposeful, discrimination, [****233 Idan't at this
point find that thers has been. Tdon't be!leve, that your motivatiun has been a racfai
motivation.” _

and Huey

[**677] The lTiaI co': rE's rutiqg ”eniﬁhasized the p séﬁu{'ur‘s stated concarn ?:hat'“Beglnla S
would, Hot Ve t nipose & death sentence linless Ei t's gUllE Was pr standar

ed by |
b nalty, Reginia Wmtﬂ.'
I£.” ARd when asked Whethersha had “negali\'e or
€ _wrute%“Ne her, 1 -just thin

CA(4)1» (4} Defen’ roues be pmsecutor‘s fa!idr“ééto Voir dfre 5“”’ 1L
standard ‘of proof shé would réquire before returning [****24] a death gerﬂ]ct ;nd ;
prosecutar’s stated reason Wezs“ pretextual Deféndant s correct that HNAT an att '
to meaﬂlngfully axa‘ ' : attort

pi E _

themselves, no additional clarification was needed to ascartain Reg s meaning. {Cf id. at
p- 244 [in light of prospective juror's “outspoken support for the death penalty,” prosecutor
"would have claared up” a misunderstanding concerning the juror's attituda toward

rehab or In penalty decislon had rasecutar truly been coricerned with the,
matter] at p. [noting that, after the prospective juror Indicated that he d!d not know
much about his brother's prior canviction, “tha prosecution asked no
inflience his brother's histary might have had on [the jumr], asit p obs
ithe fa Ilg history had actually ma&eg'ed"].) Whate

ar

Iienge Jumr Ne; 46, whu wroke that,

1 is “absolutely sure of gullt.”

elifigs abbut when to impose Ehe
y baged on evidence :

191, & fessed <
' S.; these jiirors did r;oE 53y | that they
absolute certainty; -

hﬂps f/aa\fﬁﬂce Jexis, nomfdncﬁﬁi‘enﬁmhffdcj“w “%nntcnﬁ’ic/’?pamﬁdal 0516 deeiid=t 61.:: 08/22/2018
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system; Th the prosecitor's View, these vieWws ware sifrprising Tora person Whe; like Hue&- Dis
was an educator with'a master's degree; Regarding the Simpsen case i particular; the
prosgacutgr stated, Huey had anSWErad that I:ha vardlct did nnt upset hlm hacausa he felt there
was da b

Dunng the ensuing dlscusslnn, the prnsacutnr axplal nad ha Was attempting tc ptck a “we!!
working, cohesive group’ of jurors and was: concerned 01 withy whether: prospectlva
jurors “have any experiences working with leaders and a5 followers or working as a group.”
When the trial colrt noted that Huey D. [#1155] had baen a high schaol pnncfpal, the
prosecutor. repl!ed, "I went thraugh his particular guestions, It Is not difficult to see why he isno
fonger in.this _g Hais not & person involved in the com uni ; Ha Is not: inytﬂ'\re In am*

As prev[ously nnted, ] 'cui.irt conc!udecj that the prasacutor cha!leﬂged Huay D, bacahse

he feared that; llke Reginia 5., Huey D. wolild riot Vote'to impose the death pehalty tinlless the

-avidence af iitlt Was ma com-pelk[ngt F'proof beyond & asnnable pr Huey D.'s
‘ iy Y

tial &v pROFing this conelusion.

When asked ti describe eral faeling ; feath penalty; Hiey i&mte‘ vy fee? that
the death penalty does have & place In the system: It may or may hot: deter eririe bt I fesl
that without 1t, crime could be worse, 1 also fesl that care should be used i senter cing

: THel d whe Ehgghag\ smg jvé or

1 feal that the death

* Whef asked whether hie
ered Y;

On vulr dlre ' ;-iue a, 5tateﬁ f VieW that: thé ’i!e”"ath penalty*‘ 'ua_;s fl;s piacia
support [Fea2] 1!:“iﬁ:he proof Is conclusive that this s what Is necassa
agreed W the prosecitior 18 “partof this case that may daai [
] ¥ h “WQu]' ' of:“ When the prosect P i 't' he
o : onable doubt; not absalute pmnf anc] asked
ald he could: Neverth 't

*sinﬂlar-to those of- Huey D; Lit as pr&bicusly
5 repeateq| ed the [*1156] view that they would

“__tncfant's gul[t The é_a't :ourt dicf nnt errln credltlng Ehe

p ad; Husy _ questlo "
v -,;33] thg iog in the 0.7, Simpson case, writing+ "I felt *689] that their
[sic] was dmuht.r Huey also ﬁecitnsﬁ to ai swer a number of questions seeking Information

about | pley wher asked whether his feelings
g 4 th-penalty, -
on Is asked,” He

i “Hfave no op n!ﬂl‘t now, ar

cfe i iha we r similar grounds;
me of these jurors declined to glve substantive sponses to ofig or two questions,

i

&cnﬁ-“ﬁi..g D8/23/3018

oo

htfps f/ﬁﬁ\*&nbe 1a$iié.com!doéuiﬁantpmnfidncum n%%%mn eK’/?p dim:
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ﬁar]‘ &Arnn other |

}\;q ‘UP’E At llﬂt}
ment w’as not

onl om—-Jurn B, B7=xd multiple. o b
: daLYI:B puntj 51?&' -_‘-w mPl quuﬂ ‘m"’m mg mdummfd tha
thirigs, Jurof No. 87 Jnd
| ;%.1573 «sundg_y F perio _
organlzatfom—all € y inyolved both {sadersh
the [r=x o} n_pmsemtor‘slntcmtin.mm
ny racial group, I;utlt[;undaaz‘w’hyl-lué D’sqﬂas\lu ppalra res _
ms: The proseciitor's complal thatHuuy rutaﬁa .
. eathtper}algy U nswu_nﬁgad ‘-ugdcp'plnsd by e*fa:t :

mptorily challenge, & quuﬂonad
.ﬁ,mdtn
e
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and Huey D; had beéria highschool prinéipal: Aftér further argument fromm both p‘éi"éies, the
court in conclusian stated that while It might fiok Have exercised perémptdiy challénges in the -
same manner, it continued to find the pmse;ubur had not exercised them ith a racially
discrimiinatory mbtivation, DeSpite its sképticism 8s to certain of thé offeréd Feasdns, the ourt's
overall & jﬁént n!‘the prosecutar‘s eredl Ibility remaine uricha nged :

CA(F)% (7) Thattha triat cuart did nat address [yl detal[ eath fthe nﬁrﬁeFOUS reaséﬁ% the
prasecutor gave for éxcusliig Reginla s, and Hﬂey D: does potiean it failed tomake a sThcare
and reasoned evaluation of thé pmsecutrar’s reasons cvarail HN?’F A sincere and reasoned
evaliiation of the 'pFose’cutor‘s stated fe in aveRy cife ulre the coui
t6 nake detalle
801,) But the ¢
considéring the K: tated K
of ottiers: The fecord Indicates tha trial co 'here'p E” considered the proseciitar's
statemant of Feasons ds & whole; [**682] and we therefc /& the loWer colirt's md[bltlty
ﬂnding the dafe “féhce due a sincere and reasoned eizaiuati T o

6nsas a yvhale, witholi

[#iig9] -

d. Pmspectfve Jurur Eljzabeth. Ky

The: pmsecutor gave 8 lengthy explanation for his éhsllenae to Elizabieth K, uccupving fully io
pages of transcript. The prosacUtor sald that Hecallse Eiizabeth K h&d "considerable experiefice
as a leadar” and “a trefmendous amount of group al:ﬂi]ty, she was likely to ba the jury
forsegerson (the s_:_lgfeggg“ha i 'ertadly “knockled] out [his] leade;s"), 18T | '_esflg;;nat
dicated that she | §o volg for life s ;

Tht:

jther jurors to do it
ective jurars, fha”f '
and V niy c minus jurer remaining on the
ty dlstr‘}ctattomey who pad tried d

7a¥ned that certaln of Elizabeih K ’s answ‘ers seemed d:s!ngenuuua He noted
at the cAiminal justice system's biggest problems were and how they could

d riot thotight about |

Elizat:jﬁh husba

dstimenprntelick Ppdmfid=10005 6erd=61.. 08/22/2018
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challénged Eliiétieth K; for thase reasans, ok betaise of Rerface: Hére, [*1162] S0bstantial
evidence supports the trial court's conclusion that the prusecutor challénged E Ell’zabeth i: for
reasons other | than her ["‘Wﬂ] race. _ _

Yo, : KN

2, Peaple.v; G,utierrez * |

Defahidant mnlntalﬂs that a5 m Paople: v. Gutle”r'ﬁaz (2017)2 ‘Gal,5th 1150 [218 Cat' Rptr: 397

289; 395 Pi3d 186], the trial court'hera fatled to sufficleiitly scrutinize th pmsai:ut‘ﬁT"s pl‘aﬂ‘arud -
faésons, In GuHerrez, We held the déference due a trial coutt that has made & *isincere and

reasonad™ éyaluation of the prosecutors faasons at the third stage of a Batson motlor

(Gutierrez, @t p, 1159) was not applicable When the giounds for the strlke_oﬂ%l'ed by thas

Rmﬁmmr and aIc?e[e:dted by tﬁe cnurt were riot self-ev_ldnlnt and were n P;e] atﬁmé .
8ating. We a 1 M55 challenge are sufficiéntly.

horiastly gl?Pchn thay h&?g’ adg ung! eﬁépllcn fone ! Ygglwhrizﬁyltlsﬁmtseiuj
vidant i }'ﬂﬂ,?d&{ﬂ rq nqemp theg ,ﬂgns.ﬁwbe ar.a neytral explarjation
is gendine and made in goo .ﬁi’[ ofe pressing.” (Id, at p. 117137 g‘ [ -courtfn.
Gutierrez had acce @& & 'Wasco =the prospactive juror Jlved mﬁga_ 1 '-cialmedto
be Uinaware of gang Activity there—ag a OseCuton imaiém bu “n va Slarifed w
aecéeteﬂlha"Wasm reasdn as E? ne.” (15id,) *The o va made. &5

attempt bo assess {Wasmﬁ oﬁalo; ‘tlt [n”y_j- L’F**tﬁf_i] explal Why & adgecf thils
justification was neta pratext.for a dic rn]nato ?hu prosecutor’s reason for

this s{é'lgadwﬁdnof t;eff-egldanrg:ltgﬂ the t;i*_leugg Isvoi ﬁf a1 exp[ltation ﬁ‘om the coi.lrt, we
canngt find under reumstances that the court ma
Whéﬂ'iﬂl' thajusﬂﬁcaﬂan WEQ credjble one” (Id: atp::

Gutierrez's 560 qg i§ hja llcab &j;ere* tha masgﬂga pte 1) !
pragpective juror Were elthel anatoh urw'eraesf lairied. attl'[eﬁeaﬂ, P e
already explained; we: conciucre Eha; @ trial courtls gy'aTUaHgn ofthe proseculr's JUSHI tatlo
Wassincere apd reasoned, an;i we thu$ ucmrd defarenna to lts credlbllltv rull" ;- IR

_a)reasaned qi:ternpt nfarrnlne

[*:4533 R R LA

t***'zél B GUlePﬁESéISSﬂesL ~

lesser: it ciided oﬁnsé&ofs’

Vafuntanr mansfalfs;ff&r o e i e e o

Defénaént}éjﬂu {Hat’tﬁd‘q[at :oi]H?iﬁ'eﬂ“ Ehajurysué_sponi:aﬁnsemd

degtee My d Vol Ughtef Lids

Eg'lfi%t?l1 5’3@1& T"ga?wp‘ : e dt gal%iéﬁlaf nfs‘
' ét;pécl‘al

HEF CAS) T8y 5 Gerieral le; *4 1l cou it "5‘*.3"

thadries [Hsaaagfa JasSéc jhtiuded GFfensa y

evidence.” (Pedple v: Breverman (1998) 19 Gal.AH m 2:1 870, 960 P.2d
1094].) But a"Couirt must Instruct on Sueh EhebHis h;f cﬁntalh‘sé"'{;:ﬁ%tanﬂa‘l
ndait commiite

EWUEI‘IC& ﬁ'n W ard nnalju C'Ui :
iy qﬁ!g&kﬁbt iy« W- .W!ia[éﬁ, {2013)‘ 56 Calgth

2 ,(;al Rptr 9& 673, 2 4P

aq(s)z 9y Here dfe sht!sdémth Ei
dmf&‘%%weﬂﬁ}r it mi -1 IE?H-
e e bt o8 S thhtoﬁ\ié‘ it orletion Ween Ton

es5e ‘offérse s ad on’ Br5e 8 cof
tne.défgﬁdsnt parsuades atrial court Aotts Inetiict 67 4 lesser i‘hdu ”A'.:.m,ﬁ-sa u&d b

pififid«100051 6&cdastl.. ”‘“OIB




thp awd arice, ¥ (Peop!e v, Barton (1995) 12 Cal:t}th 186, 198'[47 Cal: Rptr, 2:%569 906 F. 2c| .

. 531T) Daj‘apm cgl.lnul in this case asked the court not to Instrisct on second degruerrder' ha
-sald he had discusssd the matter wtth dd‘andant, and daféndant | parsonally Jolned jn
" requast L*i**SOJ o the racur& ant theraby Invttad ‘tha allened en'or of whlch ha now

_ mmplalnsi‘ ﬂa P _ it

BY co dufanse cm.iﬁ'ié_l ve asksdﬂ:ha caiirt nnttﬁ Instm“” ct ,':::'7. o *L iy

Imgmlatil;;rltt'ar, a]tiphgh colinsel %-@m ith the collit’s nbservat on 1 ",'l'i svidapce ¢
warrant it gm L “qsel Wwas cojract on'this point; As explained ?

. defa) aﬂtaduq Llj'd f:hia.. ,Wfar;spaa%:[tg}mm w*gfi

e&the; m er.or voluntary manslaug e 1h

ot aVc shppnmd q ju;y ﬂndlnz H1at' Was gullty uf nna nf the

[*11641;.- ‘

J.ﬂ*i

CA{10JE(10) D ﬁmd £ ﬂm ey ) { have Foldi
Wrmmanm?ll.wﬁ?th@? L 0 o have
‘?Hﬂ" ﬂ]g.wm

i libérate” maa
‘thought.and welghing ufcnnstdnra
)" p‘eoize Vi Lee (2&11)51 c:a:,qth 520
remieditation ahﬂ alibar Hnn
;he‘fﬁ.tatust}sm .ﬂ']a Lﬂ“ﬁon of
v: May Ield 61997) 14 Cal jmfssa

"'psd“m’] ) Here, defendant faintalns, e jury e fod that he ki
 [oris]. aga’ana“maﬁn-uvasnrthe;; riment accipants” but mersly Yntended b

yeince J%mm/— c ‘

ettt

T T - A - T T — - e
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. Associate Justice of the Court of Appeal, Fourth Appeliata District, Division One,
assigned by the Chief Justice pursuarit to article VI, section & of the California
Ccnstltution.

i

: S . oy E

e
sy

15| " | .
The record contains references to both "Reginia S.* and "Régina S.” Far the s;aké of
conslstency, we use the first S]:ell[ng.

Fd

+ Hovey v. Superior Court.(1980) 28 Gal:3d 1 [168 Cal. Rptr; 128, 616 P.2d 1301}, -

3%
EE Inefendant points out that the prosecutor did not chaltepge Jurers Nus 31? and 353,
who expressed somewhat similar views, But ghese Jurors’ questfnpnaire responses

differed from Reglnla SJs in ways tlla prosecutor could well Have regardéd as signlﬁcant.
Like Reginia 5, Jugcrs Nos, 317 and 353 checked "No” In response to the question .
whether Bjacks were. treated as fairly by, ¢ tha jud{c!al system as uthg; persons: But of the -
three, only Reginia 5, resp y_nded to an open-ended question about: problems with the:
criminal justice ws;em by spon! usly raising que r;s_about the system's falrmess

and the role race piays inft.In response to tne‘_quastjor; asking whether they were upsat
by the 0.1, Simpsnn verdict, both Jursfs Nos: 317 and 3 cked “Yes™ and- expiained _
thejury had nat deliberated (orig enough Reglnla S.; by conitrast, checked *No” and _
explained, as dlscussed earlier, that the verdict was faif If Simpson's guilt was not
proven.

45

Defendant argljes the prose:utor‘s fncils on Huey Di's age {(70) sugggg;:ﬁ pretext
because Hugy had no héalth problems that would Interfere with his service as & jurdr,
But the prosecutor mentioned the prospective jurof's age as possibly explaining his
omitted and vague answers on the guestionnaire, fot In reference to potential physical
limitations, As axpla!ned above, the record provides suffi clé tsuppnrt fur the

prosecﬁtar’s concern: regardlng Hl-fay's questlonnalre reSpo es.

_ oo
calloquy with one pmsgect}ve j'xlror who found the questiunnalras death penalty
secﬂcn hiard to foilogv‘_,ecause of its fepetitlveniess; the prosécutor refiarked thatit was -
*purposely” written "[t]o see If we can confuse people.” He was no dobt juklng, but thé
remark nonetheless indercuts his claliried concern with Huey D.'s statement that he had

a problem with the wdrding of one question. (This grospective jurar was excused for

..... jbios
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' cause, wIthOUt defensa nppcslﬂnn, beI:EUSa ef his :atagnrir:al mabi}ity tn lrnpuse tha
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Supreme Cuurt of California

May 31, 2018, Filed * S
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o S113421 .
Reporter . _
5 Cal. 5th 56 * | 418 P, 3d 309 ** | 233 Cal. Rptr 3d 378 *** | 2018 Cal. LEXIS 3969 **%x |
2018 WL 2437532 ‘

e

THE PEOPLE, Plaintiff and Respondent, v. WARREN JUSTIN HARDY, Defendant and Appeliant,

Subsequent History: Reported at People v, Hardy, 2018 Cal. LEXIS 40690(Cal., May 31, 2018)
Time for Granting or Denying Rehearing Extended People v. Hardy, 2018 Cal. LEXIS 4585 (Cal
Jure 13, 2018) -

Rehearing denied by People v. _E-_iardy, 2018 Ca’l. LEXIS 5291 (Cal., July 18, 2018)

: 5 : ) ) B N x, i ¢
Prior History: [****1] Supefior Court of Los Angeles Coupty, No. NAD39436-02,
Jotin D. Lord w, Judge,
People v. Hardy, 2018 Cal. LEXIS 1131 (Cal, Feb. 13, 2018y,

rnbhery, prnspec{we jumr, questinhnalre, excliséd, kldnapp ng; feinny, defense cau’nsel fore!gn

object, clrcumstances, torture, sexual penetration, mntends, peremptury l:haﬂenge, arrested,

ﬁftps “/ladvance, lexls.comfﬂnmﬁéén?ﬁ Wﬂocum“é“{grgltcizéld?p:‘ mid=10005Te&eria=Te., 08/22/2018




.Page'Z Dfﬁl |

‘spacial circumstance, first dsgree Murder, challenges, argues, Klling, wooden, struck  ».

e ; s ot : o - . FO - . .

T i e
, B N - R A S I . i

Case_summary e
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an Afrlcaq—Amarlcan defendant Whﬂ Was accu-.-.d gfafdlng and abel:tlng tha murdai“ of a !
1 white wamaii, who had allegedly yelled & Fagialsiir st Hir and his eohoits, “ﬁ‘jgg&ﬁng the ’
“incident;’ [ZIJt Was prnpmto eini’sa for cause a jurer who stated that the d’&ath panalty
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i Criminal kaw & Procedure » ... > Chal.ﬁenges for Cassse_v > Apg}g!ﬁaég Review i
» Standards of Review ¥ ‘ % g
! HAN2E Appeliate Review, Standards of Review é

Gn appeal, the court will uphold the tglat eourt's m!lng as ta,wh ther a prnspectim ju;or In
m%y be excluded for cause’if his of her VieWs bn eapital pUnishent Fitis -

Ictin & el - L1
questions of volFdire will bé haitlné% ethvnca!, or p'confilcﬁ; Gwen 'ihl; juror’s
probable unfamiiladty with the complexity of the |aw, coupled with the stress and ankigty
of being a prospective juror In a caplid] case, such cquivngéﬂ?n should be exgected Undar
such clréumstances, the reviewing court defers to the trial court's-evaluation 'of a

- prospective juror's state of mind, and such evaluation s bihding on appeliate courts: Q-
More like this Headnote

Shepardize ~ Narmw by thls g—ieadnote

o et e o

CrImEna! Law & P;‘ncedbm > Juries &jurarSv B Peremptory Challenges.v .

> Proving Dtscriminatory USE‘F E , S . S

rohlbit exerelsing perermpto;
Iscriminatory Use of | ptory chal
ving of 3mperm¥ssible chak?e

At ird ‘t_e shn/Whee _@Q cour he ciedib f}lty of
the prosecutor's neutral explanation; Credibility may be gauged examinlng*factcrs S
- Including but not limited to the prosecutor's demeanor; by hbow reasonable, or how

! !mpmbabla, the explanatiohs are; and by whether the proffered rationale has some basis

in accepted trial strategy. Q More like this Headriote -~~~ ¢ & & ee ;
i Shepardize - Nafrow by this Headriote : :
| | é
; Criminal Law & Procedure » Juries & Jurors v = Peremptcry ChailenQESv ' _ ‘ {
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I 1
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to ehafunuum: llate Raylew -
W court's F, ﬂaﬂon with mﬁ'llntf prmrnus tﬁt prosawtor .
axartised the: Ilengas-li'l a cumtttutiona manner, 2nd | to the trial court's
. ahliiy I dlsﬂnnuiahwwlm reaspns from sham excises, Raviewing the trial c
' determination with restraink does not _!}owwur, mean ahdicatlon; Alth i
+ . genera) lacmtﬁsgmatc{lfemnm to'the trial court’s niljng l:hal:aE articolar n-.asnn fnra
peremp! org 15 gantiing; the ;:o”hrt doss 50 only when th _‘E:mt l';ls ma e
o sincafeean ed:attarmipt to avaluate each stated reason agnppﬂgﬂ _
' :mallermedjumn Wh&n e prosecutor’s stated reasons are both tnherentiy plausih}& and
g d by the record; the trial court naed not giestion the . 2lled
: g_gingsé But when the prosecutor's stated:re raasan% } a scord,
n wath; moreis ok

ﬂf'
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ver; a‘trial courtis nok d tb make explict .
nf}tmnquymrdxtna-enuw arrifes to crediE s |
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q Abt ge; 2 ant may.& e in comparative juror analysis;
'i:nrrﬁpam tha rﬂpo‘mﬁn ftha djnilanqud 3urars with thoss of similar !

Qn%g;i___rs.wﬁﬂ Were not members of the cha d jerors raclal' ;:1:1::[.([;1;l suei |

dlsposftlw ut it is onefgrrn oﬁrile\rant

analysis necassarl)
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Shepardize - Narrow by this Headriots

o 4 ¥ e R T 3
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Criminal Law & Pracedure > Juries & Jurors w > Pe;gzm&pt_c}ry Challenges »

> Appellate Revieww

Criminal Law & Procedure > Juries & ng_rérs ~ > Peremptory Challenges v |
> Praving Discriminatery Use~ ‘

HN8X Peremptory Challeriges, Appellate Réview , R R
When comparative juror arguments regarding peremptory challenges are made for the first
time on appeal, the prosecutar was not asked to explain, and therefore generally did riot
explain, the reasons for not challenging other jurérs. In that situation, the. reviewing court
must keep In mind that exploring thé quéstion'at trialmight have shown tHat the jurors
were not really coffiparable. Accordingly, the €ourt considers stich ight ¢
deferénce due ta the-trial calirt's ultimate finding of rio discriminatory purpose, The
Individuals compared need ot be idéntical Iri every respect aside from ethnlcity: B

must be materially similar i the reéspects significant to t

the challénge, @ More tike this Headrote

1e proseciitor’s stated basis far

Shepardize - Narrow by this Headnote

Criminal Law & Procedure > Turies & Jurdrs + ‘Peremptory Challefges v

> Proving Discriminatory Use w
allenge agalnst anyorie, -

HN9 Peremptory Challenges, Praving Distriminato
prosecutor, like any party; may éxercise @ peremptory challen .
including meémbers of coghizable groups. All that is pi‘hhlbltéd"lé"cha‘il_(anéinﬁé_’}je"rs_'@}j

because the person is a member of that group. The fact the prosecutor excused all
possible African-Americans is a probative circumstance, Q More like this Headnote

Shepardize - Narrow by this Headnote

» Race-Neutral Strikes~ -

HN10% Péreiptory Challenges, Race-Neutrsl Strikes -,
Althouah an isolated mistaké or misstatement that the trial court récoghizes &s siich is
generally insufficient to demonstrate discriminatory intent ini the exercise of peremptory
challenges, It is another matter aitagether when the record of voir die provides no suppart
for the prosecutor's stated reasons for exercising a peremptory challenge and the trial

court has falled to probe the issue. Q More like this Headnote

i

Shepardize - Narrow by this Headnote
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are & permissible raceneutral ¢ Und far: peremptnnf axcusal; espe:ialty when they Wére
not disputed in the trial couft. C Mare like this Headnnte

RS —

% 1

Shepardize - Narruw by this Headnota

Criminal Law & Procedure > Jurles & Jurors v > Peremptory CﬁailenQESv > Prohibitions +

HN16% Persmptory Challenges, Prohibitions w |
A party is nidt requlred to &xamine a prospective juror dbout every aspact that’ might cause ;
concen before it may exen:ise a paremptory challenge, & More like this Headncte ,‘

Shepardizé < Narow by ?h}?‘ Headnote S !

4

‘ ffrlminal Law & Pi‘ocedl.ire > Juties & Jurorsw > Peremptory Challengeswv o o i

> Provlng Discrimmatcry Usev _
% § s T .

|

j HN17% Peremptory Chal;engas, Proving Discrimlnatory Use ’

. Thé question on a claim of discriminatory use of peremptory challengss is not whether a
prosecutar should or should not have excused a prospective jumr. It {s whether this

| prosecutor excused him or her for an Improper reason, Q More tike this Headnote

Shepardize - Narrow by this Fieadnote

Evldence > RetevanCEv > Ex;lusion of Raievant Evidence«r > :3

Confusmn, Pre;udice & Waste of Timev

i Evidence > Relevancew > ?‘; Relevant Evidencew . :

3 HN18% Exclusion of Relevant Evidence; Confusion, Prajudice & Waste of Time

‘} No evidence Is admissible except relevant evidence, Evid. Code, § 350. Relevant evidence ¢
Is ey dence haVIng_ any tendency in reason to prave or disprove any disputed fact that lsof

H

%

o ice to the determ)

] Je eyidence if it rqbative Vaiue is substgzj!tlajiy outwe gghgg‘ by the
probability that Tts admission will (a) necessitaie undue cnusumpthn of time or (b) create.
substantial danger of undue prejud!:;e, of confusing the i of mis[ea;*i’ng the jury. ;

Iscret!

etermining ;
e against its probative
that‘discretion. Qi

i i vested

evance and | g 1 £ p ‘f proffered evide
vValug, Iis rultng will nat be overtﬁrnéd' on appeal absent an abuaa of:
More like this Héadnote t

Shepardize - Narrow by this Headnote e i

Criminal Law & Protedute & 5% Standards of E%ewewv:- SubstantIaE E\ndencev

T Sufﬂcaency of EdeenCEv .

A

HN19X Substantial Evidem:e, Sufficiency of Eviderice !
To determine whether sufficient evidence supports a jury verdict, a reviewing court :
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thia' t the defendzint did not have:an independent felonfous purpose for committing the |
felony. . a R |

CA(16)E (18) Witidsées's 35 Erass-examinationExclisin of Evidence—offer

of Proof—Scope of Direct,

Normally, 2 rg,vfe_éin_g court may fiot cansider a clalm that the trial court erraneously R
excluded evidenice unjess the substanice, purpose, and relevance of the excluded evidence
was made known to the, court by the questions asked, an offer.of groof,.or by any other

means (Evid. Cade, § 354 'subd. (a)). However, the rule does not apply when the ~ .
evidence was sought by questions asked during cross-examination or recross:éxamination
(§ 334, subd. (¢)). Normally, If the trial court excludes evidence on cross-examination, o .

offer of proof Is necessary {9 preserve the Issue for consideration on-appeal: This exception
! o echsan 1 /8 the lesue for cor 0N orophenl, This exce

2stions within the s f the ev the .
| defendant seeks to &licit on cross: fithe difect
| examination, an offer ¢ uired to.preserve the he extent People . ..
| Copistrang and People v, Vines suggast that a party must make an offérof proaf to. |
, challenge on appeal a courtls ruling limiting cross-examination, theéy are Inconsistent with ;.
| Evid. Code, § 354, subd. (c), and the court overrules them. [Qverruling to the extent |

Inconsistent: People v. Capistrano (2014) 59 Cal.4th 830 [176 Cal,Rptr.3d 27, 331 P.3d |
2017; People v. Vines (2011) 51 Cal.4th 830 [124 Cal.Rptr.3d 830, 251 P.3d 943].] j

BB ot s o St 5 ks s b, i i s o e 5 et . .58 s 5. A A AN 5233y e P ot PO

Counsel: Susan K, Shaler v, under appalntment by the Superia Cart, for Defendant and

Fox

Appellant.

Karnala D. Harris v and Xavier ,_E!'e‘c_:é‘rr:a Q,- Attdfhéys_ Gefieral, Dane R, Gillette ~ and

Gerald A, Engler v, Chief Assistant Attorneys Genaral, Lance E, Wiriters w; [*63] Assistant
Attormey General, Keith H, Borjon, Joseph P, Lee and Michasl 3, Wige, Depuity Attoreys
General, foi Plaintiff afid Responident; : .o

Judgest Opirilsh by Chin v, 3,, with Cantil-Sakatiye v, €. 3., Corrigan v, Cubilarw, Kniger»,
and Baker, 33,[%]

concurfing, Dissenting opinion by Liu v, J,
Opinion by: Chinv

Opinion

[r+389)
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bject, séxuial penetration
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he was | kilier, Tn addition, the jury
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rape, rape, rape ify concert,
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by a foreéign objett in cnncerh and tortire of Slgler. (85206, 209, Subid: {(b)(1); 11; 251 subd
(2){2); 264.1,; 289, 'subd. (a)(1) Lln conrigction with the rape arid sexual i tion

convictions; I:he jury founid tru@ that defendant kfdnappad and tortdred Sigler, (g° 66‘7.51 subds
(a); {()):The jury found Aot trué of did not reach a.verdict on allegations that he pemna!ly
used a deadly afid dangefous: Weapﬂﬂ in cannectfun thh the l;har"g ' Defendant}admitted g’

prier: i-nbbary ;cnvict_t_on

"ﬂx"i &

After a panalty trial, the Jury retumed a verdict nf daath The trfa! court denled ithe autnrnatic
motion to modlfy the verdict and imposad a judgment of death, This appeal | Is automatic. o
B H -3

We afﬁrm the judgmenta Cor g

- ’ PR vs
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The avidence shawed that defendant and two other men; Jametla Arnistfong (defeqdant‘s half
brnther) and Kevin Pearson, killed Penny Sigler during-a robbery and sexual assault; The crimes
took place on tha ntght of Decambar 28«~29 1998 by a free‘way embankment in Long Beach;

LM‘ o 4 ;_?

_—_— . . S 4s

A, Gu!ft Phase - L

Sometime after 10; Dt}‘p Jh, Decembar 78, 1998, 1gler left her Long Beach hnme Jith six
dollars’ wakth of food Stamps her roummate ‘gave herto buy [¥64] ‘soda and candy, Sigier‘s
nude- body was disc ered the pext day nr%N i embankment of Interstata [#***3] 405 near the
intersection of i.ong Bga:b Botilevard and Wardio id; 'lass than a milé from her [**319)
home. Her body Was near the bottom of the embankment, separated from the streets by a
dralnage ditch, and, above the ditch; @ nylon mesh fenice supported by wooden stakes. Near
Sigler's body was a shoe, a broken stake, and other debris, and blaod was In the surrounding
area,

Sigler suffered extensive injuries. The medical examEner counted 114 injuries, including 4t least
10 skull fractures that appeared to have been Inflicted before death, Other injuries Included
blunt force injuries to her face, neck, back, chest, abdomen, arms, and thighs, & partially torn
fight ear, bruising and bleeding of the neck, broken neck bores, @ broken rib; a chipped tooth,
and bite marks on her breast and knee. Sigler also had bruising and iaceratf’“hs on her intemal
and external genitalia, perineum, and anus. Seme of the Injurles, siich as the chipped tooth and
the iacerat jons-and brulses to

Jus; were conslstent' with havifig bieen
gina; Denxyri"bunucleit;
al examiner [***x4]
isuifuund slgns of

lgr's'_ genitalka andl al

_ e :
conciudad that biunt forr:e trauma Was- the lTlBJDl' cause of-_death; but i
asphfpﬂatlon. we R

Polfce recovered t_he coVer of | focci stamp buoklet near, Slg!"' '
serial number, de ctives traced the food stamps t ]

mahager recogr fendant asa regu!ar 6u5tom
the murder de rchased f 8

‘@_ady. Th ugh the_buokfet’s
: ore; The store's

statemen&; defand" it denied being invol\ﬂad in Sig
was also’in clistol 3 1

o,

hitgasadtance 16k, éom!do""”"’énﬁnﬁﬂdﬁcﬁﬁﬁen%é&lﬁd?pdﬁ?ﬁﬂ”‘looﬂﬂ6&”éﬁﬁ-76., 0812212018
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in another part of the hotse much of this time. Gmur believed that defendant‘ and the others
had been drinidng, as they showed stgns ‘of Intoxication and. the glcohnl bottles were empb{

Teddy'Keptra, Siglet's son, testified abotit the Imyiact f her rilirdeF on Hiris He had been 16
years old when his mother died, and subseqiiently dropped out of htgh schout and’ had dtfﬁculty
halding 8 jab. He missed his mother and thought nfaher dalty. ot

L e
P

2, Defansaevidence s ,‘ s j, %

Friends, relatives, and mental health experts t&stlﬁed regardlng defendant'sch ldhuod
upbringing, and character: fg

Defendant’s mother; Pameia Armstmng {****QJ testiﬂed thatshe and defendant‘s father had
been togetherfor three years: untll Pamela d!sccvered that the father was having a baby with
anothier woman: She gave birth:to defendant In an attempt to get his father'back, butthe fathar
abandoned herand defendant, Défendant:WasBorn with numerous birthmarks; as well as with *
an:eéye that tumed to the'slde. Défendant had cofrective surgery forthe eye as a child: His :
vision problems caused him to hé clumsy and have dimcultzes at schnoi, prob!ems that the
surgery alleviatéd hutdid net eliminate% : SRS P

[*57} . : s 7 : B B X

Pamela nlarriecf Armstroug s father when ciefgndant was one yegr nld, ag;d gaye birth to -
Armistrong when defendant was folr a old, fatherwas abusive towafd
Pamela, Although he Tfitially treate ndant we Qgiv favored Armstrong.over = .
defeéndant a5 the older, Both P mela and Armstmng‘s father drank and dsed drugs,. and
the physical abuse warsened. On nccasion, the teenaged defandant would try to Intervene by
hitting Armistrang’s father-and telling him not to hirt his mother. Between his leamning
digabllitles and his deterlorating relationship with his stepfather, defendant's grades worsened;
aqd he eveptua[ly [Fr#r10] edmppad aut of, [**321} -school: Instead he spant his time with
gang members. : iy .

Deféndant‘s Farplfy pasinr, Alhert Scaies, test!ﬂed that defeqdant had beep a weil~ {"‘**393]
behaved child at church, and that he had never seen him act in a mean-spinted manner, ScaEes
counselled defendant's mother and stepfather, and was aware that there were drlnklng
problems |n the home, that defendant was nnt wej] x:ared fory and that his stepfather was

vlo!e wards his mother,

sbibn, B farensié psychologlst, nplned that &efenciaptb ' tin 8t home or .

Defendant's stépfather was a heavy drinker and rug user wh abusive towards
defendant's mother, who also drank fieavily. Defendant became his mother's caretaker, yet his
Qe neraily'stded with hig stepfather; leaving defendant feeling unwanted. His.home.

] _ sd by his mother and stepfather were vialent, his stepfather
:d and had been involyed In & knife:fight with his
several shootings, Dnce, aman was gunned! dnwn
in frontc Nas watching: At school, defendant was smalland
had a birth defect (****11] that caused ng disabilities that were neveridentified
or ¢orrected, Other students cofisequentiy plcked on him, and his academlc performance was
ﬁg?r, In Dr. Osbem's view, defendant desperately sought support, 8 role model, and a place to

n

By age. 13, the twb bright spots In defendant’s life weré that. he showed some athletic talent and
was Involvsd in cholr 8t church. But whén h$ was 13, he had to choose between football and © -
cholr. Pastor Millard Jacksan told him. that if he chose choir, he could go to Disneyland. Because
he hated spénding time at h—cme, he Spent séveral nighits. with Jackson, Defendant clalrmed | that '
Jackson molested him, specifically, that Jackson fondled deferidant while he ejaculatad.
Defendant began a downward spiral aft

usé wplia defe

er this, h idfng behlnd almhol and with hts nnly sense nf
self»worth :oming from his gang !nvolvementz B

Dr. stnm oplned {that defendant‘s alcuholism stemmed fmm a dysthymlc disnrder—-defendant
was 1nItTal!y unable to recall 2 timé when he had been [*68] happy. Defendant continued to

i
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- tendiegcingiﬁs L iy drectas V'}nd s mo
age 16; ant ran yw_aw sufcidal thou
mathar of defandant's children; J:ﬁiﬂﬂﬁﬂ*ﬁlbtd!flﬂd!ﬂt demonstrated sulcldal -
i arouind his neck; once piitting s gun tphi:ahmls.‘and ance -
=178 ,:O&b;nms-‘qplnlom !{&{'R Cansisied t--

y 3 ” 1‘““*“"“ thilt dwfﬂﬂdﬁntmﬂ*"‘*“iﬂf{ n_fpllnmr nuta lladur. quu JDhnson '
e e e o, mqoﬂx***aaﬂ' ?lf:lbto il
to leamn i an *
wing tht gr; &% tg&gggink' Duﬁ-ﬁ'lgfm.{'ﬁ forabout e vnqrm%gﬁ; t:;ﬂ:&
n NBss, tha angant w ut ha
vmpa flower thar E?Feﬁi Cales sUppoit *thlwl;cwf -
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- Manty Gmur tas;tﬂed ;nataf e gk cmﬂng the avanirig dq‘fandarlt and: Pm?mn qsked i:u use
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over the fare, and the three argued among themselves and a fourth African-American man
about gangs, Defendant [ater tuld a detective he was in\wlved and the dispute was over Crips,
Bloods, and gang colgrs, .

Pastor Jacksen, the pastor defendant cIaImed mulested him, tastified that; aﬁ:er SigleF's déath,
he spoke to defendant and defendant's mother about the allegation. Jackson had counselled
defendant as a-young teenager; and defendant had: occasionally stayed at Jacksons house in

tha spare bedmom; Jackson denied molesting defendant.

Sergeant SteyaNewman of f;ha Los Angeées Cc:unty sheriff‘s Dapartment testified ["‘***163
[r*%395] . regarding gangs. He explained that *jumping In” was an Initiation process.in which a
- new gang member Would be beatenfor one tg three minutes, Newrnan testified that a tattoo
defendant bore Indicated that he was [*70] a2 member of the Bloads, Aithaugh the Bloods
might t‘rgwn on a member testifylng agafnst the Crips, as defandant had done, !t mlght be
tﬁ[El’ﬂtE . i . . W E

e B

I Jua‘i SELEL‘?IQN Issuzs
2 . £4

A. Excusal for CEUSE 6f Two Pmspect!ve]t.imrs N o e

Defendarit contards Ehe ‘trial court ImprapeHy. ex:used two prospective jumrs for caif““&ﬂe te
efr'VI $ on the death penalty In vtnlatiun nf his F:f-th Saxth, Eaghth and :’-‘uurteent_h% o _

- i‘léhts._

CA(I )T 1y "HNIT A prnspecEIVe jdrcﬂ- ina capitaf case’fhay bé exciuded for cause If his'or
her views on capital punishment ‘would *prevent or substantially impalr the performariee of his
duties as 8 jurat In accordance with his Instructions and his oath,” ( Wamwnght v. Witt (1985)
469 U.s. 41 ‘424 E¢ '841 105 5. Ct, 147.) Prosper:the jurors may not Kriow ho
' ) *[** 231 imposing the deathsentence, or mayﬁ
& feelings.’ (I ; ;
d haars the jumr‘

e whether the
B POORA17] Jaw,’ (fd. at
axcusin ospacti\fe jururlna capital
' i's VigWs on capital punishment violates the
defendant‘s right td an tmpart!a «_ury unde;' article 1, section 16, 0f the California Constitution,

[Citaticns.}

O 3pj heal, we well i hold the i:rlal cmfrt’s rilinig If it'! ; fé iriy_sﬁpp' rted. by the :’ecm‘df
inding the trial 's det, tion a5 to the prospective juror’s true state of

ming 1€ PIe i
ambiguots.” [Citation.] ™I mafy cases, & prospective ju respopses ta guestia Vair,
re will be ha!ting, equivacal, oF even conf}id:ings Given the juror's probable un amillarity with
i Fthe law; coupled withbthe stress and anxiety ng.a prospecti ejumr(in 3
i uch equivocati & expect h circum 't the -
trial court‘s evaliation p’mspecﬁve juror's state uf mlnd and such-
appellate courts,”™ (Peopie v. Souza (2012) 54 Cal.4th 99, 122«123 {141 Cal, Rptr, 3
277 Pad 118] 3 e ey g
;‘taftargt.ies-the, test established In Wainwrightv Witt, supta, 469» 5._ 41‘2, shouid
: Ited States Supreme Court established that test, I ft js to be
no 31t urt:[%***18]. to do o, not this coug-t
al_../th 49,7980 [226 Cal, Rptr];‘id 118, 406 P3d 7881

(Peap!a v, Rfces‘ (201?) 4 i

[*71] NS ; o L _
Defendaiit also argues the trial caurt errad under the ert standard We disagree We discuss
the two prospecttve jumrs In quastionr '

S R¥ 3 _ow
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Defendant afgies that David D, stated Aurmerols times that he could follow the 1aw and vote for
death, But he [****22] also made clear that he could Impose the death penalty only ifthe 13w
compelled him to do so, even when the attorneys and the court repeatedly explained to him
that thie law wolild never require @ verdict of death, (See People v. 'Bryant, Smith ard Wheeler
(2014} 6C Cal.4th 335, 402 [178 Cal. Rptr. 3d 185, 334 P.3d 573] [trial court propedly
‘dismissed a potenitial juroi based partially on her statement that she would vote for the death

i AW requiifed her to do sq.) Yet when the juror segmed to understand the
correctly, he Was Unsure If he tould iipose the death penalty, statin, *f belleve—T believe
I could, Tt would be very difficult for me,” = - o .

73] oltcomne, When the court
Ry Dav‘d D,';.

thiak he would ofily Vote for death iF the other jurors

s the appropriaté [

t appeared to mean that had Dayid T
d'a Unanifiols décision to impose
ath only because he felt pressured to

Id not be ?Wb‘ﬁﬁ“fﬁﬁ!%e"
rdict would not have réf
vote If David D, vdted for

e
1%
been on the jury, 8,desth vi
death, but rather ap 11to 1
doso, - 0

The record supports the court's ruling excusig this juror due to his views on the death penalty.

2. The Second Prospictive Juror at Tssue : o _

With respect to the death pénalty, Kitk F. [%¥%+23] statéd oh the questiofinalrd that it was a
“tough moral decision.” He statad that while when, he was “yolinger [he] Wt forthe death -
pefialty, as [he] orew older [he was] nmore unsure.” He went on to state that he felt the death

- penalty Is used “too seldom.” Nevertheless, he stated that while hé supported the'death
penalty, he "may fiat be ablé to make the final decision for the penalty.” He wrote that “taking
of another person's life, based on judgment, Is difficult from my religious expariences and sécial
awareness.” He also [ndicated that hie could not set aside his religious balisfs, explaifing that he
t{*z’?‘szzs_} would “try to set aside beliefs but [he could not] say for certain [he would] be able

n." i o . e L

i

parcle'snd vote] f
the'detalls and the

When asked if hie could n prison without the possibility of
] or the sined thiat hia "wo :

in the appropriate case, “refect(] life |
death penaity,” he sald *ng,” but expla uld need to see

h penslty,” he
o 1,».}.:‘3-:&-

o keepi an apen mind aiid decide
st I've seen of the case sofar, 1 fel

e attbriieys jiosed Were more equivacal; When déf
‘whether he-€olild Vate far death IF this was the o
ghity” But later e indicated

v his abllity to do 50.°1 doi't-knaw what Wil happen whe jally try to'make |
whether T'll just look at what Is there or my personal beliefs will—,” Whien defense -
rupted to ask what those beliefs were, he mentloned his Lutheran [¥74]

W i where

yoi'go, Bh; maybe

theré, or that kind of thing, ... 50 try to think of It in remaving any doubt aboiit t

asi't
w50 try. ¢ofitin re out | aal Guilt;
row we're just talking strictly about the perialty, With that removed and just Ehinking ahout the

g savance éis somtiboibntpiint dostimendiick thdis=1 000 blsrd=Te.. 08/22/3018
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p&mtt_y would you- baabl& tu.make a ﬂecis}nn mnslder[ng death or: lift?" ifirk Fei lled "?es; 1
' Iwasmmfurtabla With tha':; yes.” - e f

" ‘on U&:Hnnlnﬂ hythm seciitor; Kirk [ _saicf tha mﬂwran farth is unulnstlmp ng thﬂ death '
- q He co q:nutsgr;;ureattéln thet he could sst 2sidahis persone ,;:Q,ﬁ!%w L
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3 . ; i kg e e ) .

2. Applicable Legal Pﬁncfp!es - e T

CA(E)f (2) "HN3‘I‘-"The Unlted Statesand Callfomla Constltut&dns ;:rohiblt, axer ‘ising Vo
pereffiptory-challe ‘based o i; When ) defendant alieges s crlmlnatory use 6F -
peremptory challenges, the défe’ndap;} st E n h g of Imp
challeriges, Ir:th# tHal couft firids
nohdiscriminatory i
Whethe the i

{P ez 2018) 2 Gal. Sth 1 14
. g : 202].) “The* ‘Constittitloh fb s stHKing everi 8 sing le”
pmspectlvejumr fut’a’ sEriminatory pU‘rpnse."‘“ (Fosterv Chatmé {2{)16) srgus
{195 1. Bd. 2d 1, 1365, Ct. 1737, 17477, guoting 5nyderv LoUrsiana (2@08) 552 U.5, 4?2
478 {1?0 L Ed 2d 175, 128 S: Ct. 1203L)

"At th "“fth”ird stéi: ofthe Bat&b”rif /e ranaleis, the trial court ev’a[uates th 1 credii:ility eF the
prosécutor's neutral exp ility may be gauged by exaimining factors’
not limited to ™'tHe pros by How 1able,
exfplana :’a,ns are;

¥

4"“ Here, the murt fnund nn pﬁma facie caée, but nn!y aﬂ:er i;he prosecutnr had stated her
reasons for the challenges. In this sitation; “we infer an implied primia facié finding’ of
discrimination and proceed directly to review of the ultimate question of purposeful
digcrimination.” (Pecpfé v. Scolt (2015) 61 Cal.4th 363, 387, fil. 1 [188 Cal, Rptr. 3d 328; 349
P.3d 1028}, guoting Peap!e Vi Arias (1996} 13 -al.4th 93; 135 fSl cal. Rptr 2d 770, 9131P 24
9801.) Accordingly, "we mist determine whether the: tﬁa! ¢out correctly riled that thé defense
did not demonstrate discriminatory [***400] purpose at the third stage, HN5F The
pmsecutor‘s justification does not have to support a challenge for cause, and even a trivial
reason, if génuine and race neutral, is sufficient, The Inqulry Is focused [**327] on whether
the proffered neutral reasons [****30] are subjectively genuine, not on how ohjectivaly
reasonable they are, Thé reasons need only be sincere and nondtscrin';inatory HNE6T We :
review the trial court's determinal:lnn with restraint; presuime the prosecutor has exercised the
cha{genges in a constituti , and defer to the trial court's abllity to d!stinguish genuine
Feasons frarn sham g ‘ that pp; 14=15.)" ©

m(a)? (3) HN
Ronestly Reld
challenge ma{v b ba

15 fora chailen & arg suﬂ‘lcieni:l"‘ F
: 2 additional éxpf gation; . peremptory *
-on & broad range of factors Indicative’ ofjizrurpa all’qi; even those
rivial™ or “highly speculative.” If-evident
why at arbar ern, the question of wheth
genilne and made ln gno faithi becomes more press‘ing,“lh

an advocate u
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at'pr 653.) The tolirt, ESSentiallY adea [*?9] “?giobal ﬁndlng”’ that‘ihe reasons were e
sufficient. (Ib7d.) But;‘as we will discuss, the reasons were gengrally si.l"p‘;:inrted by the r&cord,
lnherentl;? pldusiblé; ‘and self-evident. Sorie; at least; were strong afid have & firm baslsin
accepted trial strategy. Wheri the trial court nvited’defense colnsel to comment; coungal
declined; thus affering fiothing to challenge i:['\e tre / of the prosecutor's réasons. “Urider
the circumstances, the court was not réguired to do.more than What it did.” (Péople v. Jones; *
supra, 51"Cal.4that p: 361:) Moreover, &5 we:axplain; ever if wa did Aot raview the trial €ourt's
rullng deferentially, no reason appears for th}s caUrt tn dnubt ti';a genuinenass nf the
prosecutor's stated reasons. ,

B.Frahkﬁ,g 3F : S oo Lo ) I - ; Do s,

#0087 : ; [RRE S U g

 The proseciter stated Bl reasoﬂs for excus[ng "rank G.. (1)™He Indicated on question ric. 42,
'Polica afe rot alvays trithful 8nd téid to éxaggerata’; (2) *He speaks to attorneys dally; and
know? ecslo to 60 cjg;i[ or crifiina awyars”*lgl) "H d}td not want ta sit on this

£ (5) During gl

With ofe d!screpancy’, the i‘ecnrd Euppoits &ach of these Feasons excel;t ; OF cBiifsg, the ~*

[#¥328] record does hot fecord the Juror's detheanor Callectively, these réasons aré: -
nitly plausible arid reasonable dnd have a basis'in accepted trial strategy: Considered in

. h,t.il:rai gmu’nds rthe cna!!&nge We discuss each

s;ﬁ_:giﬁ

Regard £t the jumr’s ansWer tu qtjestion N 42 ot the jury quast!onnaire; there. Isa . s
discrepancy. The juror in fact wrote, “I believe prosseutors are not-always truthful-and tend to
exafgerata.” Thus, the progécutor erfoneolisly sald this beligf concemed “police” ratherthan
“prosecutors,” Bécause the cﬁscrepancy was not raised at trial, we do not know whether the

Rt : (Elaven days had
: questioning of th 5 juror ahd the pros or‘s*ex planation, and
juestionn: [***%37] b Feview,) But o redson exists to douibt
jade 1t ifl ‘She _rrecigr Guoted the rest of the:
ising ¥ nt

CA(S)E : (5)In Peopfe v. Siiva (2001} 35 Cal 4th 345 fmsta; Rpmezd 63, 21 Pad. 7553], the
pmsecutar made cnmpleta;y unsi:pported stateni nts ‘thita juror “would ba. reluctant 1o retum
a death verd athe extrem g ;) We folirid this

BErson: ™ (1d ;
Fib_ﬁ_dz ant's

veie examined: veral days,
0?"1311'&516"!53“’!139237 H

When the trial court nvited defense r:oUnsel to respond to the pmsecﬂtorfs statement of
redsons; counsel declingd; : respond i$ significant. In Ut FRWh (29(}7)- 551
U,5.1 (167 L. Eds2d 1014,"‘127 'S, Ct:2218]; thé high coutt reviewed hatthe tral =
courterréd in exciising a jumr for cause; The défendant had not objected to-the excusal, -

- hittpsi/ advaxice.ie:asaomf&ucumen prifi ocuméi‘z%%?ntﬁhcld"pi _"”"ff‘ja-—iilODDﬁG&cna}‘?Gﬂ. fﬁﬁﬂMﬁS
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°Lwas falsaly aeclissd of stEaling a Fental aGto becalisedF a E:ﬁﬁﬁﬁter/hﬂiﬁan istake. SHN14
A 'negative exparience with aW enfofesiment’ is (**331] 4 valid basls faFa peremptory
challenge,” (People v. Melendez, supra, 2 Cal,5th at p. 18,) As defendant notes,’ the juror
checkad boxes slgtfn ttal: he nad been treated fairly by police and justice had baen served, But
he also sald he felt *ambiyalent™ about the rastilt; in anothei pait of the questionnaire, ha
Wrota [¥*¥¥*43] that *wrongful accusations” are a major problem with the eriminal justice
system. Under these clrcurstances, it was reasonable for the prosecuitor to be concarned about,
a prospective juror who had besn falsely arrestsd regardlﬁs of how untJerstandtﬁg [***405]
and fofglwng thatjuror might appear to he, . '

The ﬂﬂ:h féagon was based or dar%l:anopmtha Jufor did rist sn-'ﬂla at the pms&wtnl'%lthqugh he -
smiled at the daﬁ!n&é. OB‘}{W;M 18 fecord doel nat-refect dereanor, and the trial court did
not specifically comifiént 6N It; But deferise tounsel did ] rro”{: digplite this Feason. Hﬂzs'-t"'mhe
pmsect}tﬁr‘s demEance obseFvations, & &h If hotexplic \( tanfirfied by the recoid, am% ;
permjsdlble face-nalitral grouind forpareimptary axcUsal, bspacitlly When they Ware rist Eiﬁutéd
In the'gﬂa couft.s (People . Mai (2013) 57 Cal.ath 985 1052 [161tCat: Rptr B3d 1, 305 P.3d
1175)

Finally; as the prosemtor cnrrectly stated thajdrnrsajd he beliavéd life ynthout the passibility

of parole ta be a worse punishment than dnath. He relteral:ed that view when the prosecutor
asked Him aboot jt bt Volridirs; This'Is ariother 15g)h [Efmate gte racesneltrdl rdasofi to exsrcise &
perémptory: challenge! (People v. Davis (2009) 46 Gal'4th 539; 584 [54 CAl. Rptr. 3d 322,208
P.3d [*83] 78].) Standifg 26N, Itdht alsh ke congideied’a weak raasan, ‘a5paLially given ¢
Ithe’ t‘i:unhcfaé.m*s we haVe axprassadt But; [****44] ln cornblnatlnq wlth tha othgr reasons, Itis
egitim s

+ [ S l A

(lﬁ)é (8) Alt]lotﬂ;h sui-na uFthu ha?.onS, 1A 18818451, ﬁ}lgl]t nut*b‘é Viry o1} nciﬁ ﬁ
&y Sup porbmatrfa gs Three'ars asp [gsﬁ‘u 18 JUrGrs distrist of
pouarurtne. i‘psa EBF ThlsT rn B&hﬂ & ;il‘ﬁsémlfﬁré (ifthe pf‘o 2C0tsF Tisspoka); tfl '
,}uu%r?gs gdéz :nd dally pr*ofesélé ‘h I‘alaﬂoﬂﬁhlp ‘W?tﬁ !aWem %nd the coUi{‘ syst‘er”ﬁ;' and the -

: frest; :

CA(?):'I:' (7) Defendant and th&dlssant argua the: prnswitur dﬁi not ask tha __jumr ﬁbnut sume
of her concerns, This factor Js rélevant bt not particularly probative, HNI67T “A party Is not
requlrnd 16 sxamine a prospetﬁve juror:abbut eyery aspect that' ‘hight cause concern-tiefore it
may ex [23 dp pgremptnry challenge,” (People v; Joriés; supra; 51 Cal4th ot p; 363 HThe .
proseciitor did quastion the juror about some, alttiough not all, bf her concarfs, Morecver, she.
had a iengthv and detailed quéstionnalre to Faview, afid she heard quistioning during volf dife
by the éotrt and defense counsal. "Under thase circumstancas; we place little welght an the
prasecutor’s FaIIUre to indlv/dually or gln[athn[nughig westion & prospective juror hafore, .
exerdsing 2 Tptory challehpe,r (Peop/é v. Dernerit (2011) 53°Ca 211133 Cal Rptr,
3d'496, 25«1 P.3d 292); af’c;qa i People v: Mélendez; Supré, 2 Cali5th at p ,

Defefiant comparablive A% st& fegarding, tis it '
oo ;;ML °@%ﬁ“f"§a%-m i sy ot
cTﬁeﬁ regg_rﬂﬁag fran 1.‘:__' Hing not wishing Eﬁ !i fo ejury ana be lieving Tife witho gﬁ:the
oslbillty 6f sfjn “than Ph Haflehges

fse i utpa es, itad Fychallehges |
i 3%?, Ilfiglju ﬁﬁug aﬂr@ﬁ t’lﬁﬁ”a"f é ?)ﬁaté;r.‘gfy
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In a pointnot briefed by elther party, the dissent finds‘pefnicious that, in-deciding How to
exercise her final péremptory challenge while selectinig the alternate jurors; the prosécutor
questioned an African-American juror extensively, while she questioned @ Wﬁ]té“ijur“ﬁf orly
briefly, (Dis. opn,, post, at pp. 121-122,) But the African-American juror, who became the
fourth aiternate, happened to be a particularly interesting juror for reasons entirely unrelated to
her race. Among other things; she stated on the questionnaire that her husband was a “ret.
Judge atty,” and that she had worked In her husband's law office, She also disclosed that her
“husband's cousin's wife shot & killed him,” Qbviously, and reasonably, interested in these
answers, the prosecutor asked her a series of questions about them, . i o

it s trtse tHiat the prosecutor questioned the White jurdr only bilefly, mainly about her brothers

past:convictiof; But that jurar's questionnalre answers iﬂﬁ@?é@fﬁ@%}?hﬁ% would raise questians
~ ection sion. The dissent s s [

N!%ngs!-xhéjgui&% about hers

for'a prosecutor. She had no connection to the legal profession. The dissent sugg
the prosecutor sh Ise's conviction in a

asking her about h bout.a car theft. (Dis, opn;, gost, at.p, B _
micromanaging, Th ald her brother's conviction would not affect her declsionmaking.
Given the rest of the juror's rather Uinremarkable questionnaire, the prosecutor. might
reasonably have been satisfied with that answer. The two jurdrs were very differsnt, We see
nothing invidious In the different ways the prosecutar questioned them,

ier spou i addition to
=ft, (Dis, opny, gost, at.p. 86,) But that is .

The prosecutor's exercise of péremptory challenges While selectirg ta alterriates provides no

reason to be skeptical of the genulnensss of her reasons for excusing Erank G. The record

supports the trigl court's denlal of defendant's Batson/Wheefer motion, We see no &rror,
Ly Sxonnrd 5 i ?'. f’ .
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IO1. GuILT PHASE TSsUES

A. Exclusion of Victim's Toxicology Report: F

) E
Defendant-contends tha %a_l court erred by exciuding Sigler's postmortem [***408)] toxicology

report during the gullt phise. He argues that It was disputed‘whether Sigler had called him and

his cohorts “niggers,” thereby provoking them to attack her, and that the toxicology report

\é&‘fﬁ}u!ﬂé:ébd to explain'why Sigler might have used a raclal slur, [F#¥*#527 ‘We.,Sée ho abilsé of
Iscretion: R ' T

1, Backgrotnd:
: toxicology report at the guilt phase: According to the
crograms of miethamphetamine. per milllilfter ard 0,22
sght to IntrodUce the report to help make cradibile -
racial slur that led to the subsequent events:
 explain why a small White weman wogel.d ﬁ,a_yg.t.
e teatiifia

Defehse colinsel'solight to admik Sigle

opsy, Sigler's blood contalned 0:73
TilcFograms of alcohiol per milliliter,
defendant's statement that Sigler ye

Specifically, he argu
eyl !

favorable to the defense,
quilt.

sperd even Hght
hether it shauld (**334] come in~

hase, and there's just too much of a

not relevant for us to introduce &."

nce of the jury, haggling &
evapt at [****53]" the gu;
consider it fof guilt, which.

here out of the [*87] p
at the gullt phase, Tt's not|
problem with, having the jun
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are fiot required. " (Sanchiez, at p: 487;) "Intercase propbrionality raview is not féquired. (14,
at p:'488,) HN44%. "California's USe of the death penalty does not violate Intarational
law.” (Ibid.) The court need not nstrick the jury that thé-prosecutsr has the burden of
persuasion regarding the existence of aggravating factors, the wejght of aggravating versus +
mitigating factors, and the appropriateness of a death judgment. (People v. Mendoza (2016) 62

- Cal.4th B536, 916 [198.Cal. Rptr. 3d 445, 365 P.3d 2871,) There is no presumption of life.
{People v. Parker (2017) 2 Cal:5th 1184, 1233 {218 Cal. Rpir. 3d 315, 395 P.3d 2081.)

“Finally, the cumulative impact of these [****95] purported deficienles In Callfornia's death

penalty scheme does not render the pénalty unconstitutional, We have rejected each of
atute, and these challenges are no mare
ioh- (20 11,5th 98, 1

: Heath judgments,” (People

[75 Cals Rptr; 3d-691, 181 P.3d 1035]; acenrd; Pebple

ptr: 3d 461,364 P,3d 3591,y

ricing &ct
ary OF UAT

v. Williams (2008) 43 Cal4th' 584, 648.

v. Johnsoh (2016) 62'Cal.4th 600, 658'[197 Cal.
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black juror she could have
n papel, Frank G; (Juror No, .

uror from

G-2041), [* th tive jurors from the alternate panel, Darip B,

Quror No, B-3747) and Marion H, (Jurer No, H-4826). One black juror, Juror No., S-6169; was

eventually seated as the fourth and final alternate after lioth parties had exhausted thelr
peremptory strikes. (I refer to prospectl **#x96] by pame after |Aitlally Identlfying
mber, I refer to seated jurors by number only; their names are urider seal in the -

ot -,,y 5 T e
vid E

_ | e relevant cliicumstaricesinciiding the answers given
by Frank G, and other jurors on their questionigires and during voir dire, the fact that the =~
prosecutor did not question Frank G. about several concerns she identified as reasons for.
striking him, and herapparent lack of concern about nanblack jurors with similar trajts=T

eanriot aifirm the trial court's ruling; which Is devoid of any reasoned evaluation of the ,
prosécutor's Féasons for the s “[The Constitution forbids striking'evenasingle =
prospective juror fora; tnatory purpose,™ (Snyderv.-Lolisiana (2008).552 U.S. 472, 478-
[170 L: Ed. 2d 175,128 S.-CE..4203] F

J. 2d 175,128 S, Ct..1 Shiydar).) The standard is whether [<£%x97] it Is riora.
likely than not that the challenge was improperly miotivated.? (Johnson v, California (2005) 545
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réasons [he] might be blased or prejudiced either for; oF against; Black Americans;™he wrote,
';‘NO.*‘ e E - 1 A ST T T . ER C. i

Frank G. had never served on & jury before, He wrote that “[1]f selected, [he] will serve,” that
[Nt Is my duty as [2] citizen to serve,” and that he expectéd to be “Fair, impartlal & listen to
evidence” as a juror, When asked “{w]hat is it about yourself that makes you feel you can be ari
impartial juror;” e wrote, "I am a good listener and observer,” When asked “whether your
attitudes on our criminal justice system are such that you would be leaning towards the
prosecution or the defense stance before hearing both sides,” he wrote; ¥I wauld not |ean ope
way or the other until all evidence is heard,”

* . 5 B3 - & : . @ ’
The prosecutor asked [**¥%*101] very few questions of Frank Gr-dtiring voir dire; In addition to
the toplcs discussed further below; the prosecutorasked Him “what [his five Kids] do foFa
living," Consistent with his.questionnaire; Franik G. sald-they worked aswa cafment'mason; a’ -
construction foreman, a human resource director, an owner of & maintenance business, and. an
accounting director, respectively, ' - s

Second, the prosecutor gave six reasons for striking Frank G, We recently said that when :
confronted with this “laundry list: approach (Foster v. Chatman (2016) 578 U.S,,.

L. Ed: 2d 1,136'S. Ct. 17

% ed" i e
8 jﬁ?ﬁ%éﬁﬁuﬁsﬁ?’éﬁtﬁa emns that today's opinion fif
J, supra, 545 U.S, at p. 246 [*[T]he prosecution asked nathing
o1y as {t probably would have don€ If the [reason] had
fn. 8 ["the fallire to ask undérmines the persuasiveress of
7éz, Supra, 2 Cal.5th st p: 1170 [lack of inquiry by the [*111]"
25 to how Interested he was in meaningfully examining” the issue

§ 1 stated

global Aridiig"™ with o *

5. (Mal. oph, afte, at b.
2

nd reason nondiscriminatory
2 Cal. 5t 2t

- 10 GValuale iscnminatory Ly

3t p. 1159.) In Guberfez, we concluded that ™[ e the

contested] strike was not seif-evident and the record is void of any explication frof

d under t Ircumstances that the court made & régsoned attempt
fication was ib "(Id,‘c"éi s, t ted rea
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ns are ajso

gt dabd 1 re HLEH g! ,“V r Y th . 3
prosecutor where *[t]he eourt engaged actively in the third[-Jstage analysis, questioning . .
cﬂuﬁéel closely on certaln points"].) We must undértake our own‘independent review of the .

record, ' : Pt ji
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